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0. I1. IloduepkosHuii

NMPO PO3BI)KHICTb EKOHOMIYHOTO 3MICTY
TA IOPUAUYHOT ®OPMU CYCIiJIbHUX BiJHOCHH

PosBuTOK ranysed mpasa, L0 MamTb CBOIM NpPeAMETOM BperyJIOBaHHS
BilHOCHUH y Cy4YaCHid €KOHOMilli, HEMOXKJHUBO HAyKOBO 3a0e3Me4YuTH, SKLIO0
He NOCJIOAUTH €KOHOMIUHUM 3MICT CYCHiJbHUX BiZHOCHUH, SKi MmignaHi mep-
»KaBHO-TIPaBOBOMY BIIJIMBY, He 3’siCyBaTH €KOHOMiuHi HacJiaku Bim mii mpa-
BOBUX IPHUIHUCIB, A03BOJIB Ta 3a00poH. Y CBOIO uYepry Lie HeOAMiHHO
3ilITOBXYyeTbCA 3 NMpoOaeMOl0 (PaKTHUYHO iCHYIOUOi pO30iXKHOCTI B Hamps-
Max, MeTi Ta 3aco0ax €KOHOMIiYHOIO Ta MPABOBOTO PEryJ/Il0BaHHSA, Pi3HOro
CTaHy IOPUAMYHUX Ta €KOHOMiUuHMX BimHOocuH. MoBa iae npo Te, 1O IOPH-
CTOBi HEOOXiAHO He MPOCTO 3HAHHA €KOHOMiKHM, 4 PO3YMiHHS CIMiBBiAHOLIEH-
HSl IOPUAMYHUX TAa €KOHOMiUHMX KaTeropid, BiAUyTTS 4acTO-TyCTO iCHYIOUOro
00’€KTUBHOIO He30iry eKOHOMiUHOTO 3MiCTy Ta IOPUAUYHOI (POPMHU CYCMHifb-
HUX BigHOcuH. be3 uboro He BapTo po3paxoByBaTH Ha Te, L0 MPaBoO-
TBOPUICTb Ta IpaBopeaJsidauis y cepi eKOHOMIKKM OyAyTb e(heKTHBHUMH Ta
CYCIiJIbHO BHIPaBIaHUMH.

[3 upboro nmpuBosy MoxkHa uwinkom noroautucs 3 H. Il. YabsiHoBOMO, 110
€KOHOMIUHMH aHaJ i3 mpaBa fK CYYaCHUU MIXKIUCLUUILJIIHADHUU HANPSAMOK
HEOOXiOHUU «IJ15 aHaJi3y i CUCTEeMaTH3allil pe3ynbTaTiB MiibHOCTI MPaBOBOI
cucteMu» [1]. Xoua i He MOKHa BBaXKaTH Lie NMPUHLMUIIOBO HOBUM HayKOBUM
HanpsIMKOM, ajXKe Ile 3a YaciB paasHcbkoi Hayku 3 mouaTky 70-Xx pokiB
HepigkuMu Oy/au poOOTH MpaBO3HABLIB [2]|, siKi Hamara/aucs yB'si3aTH MeTy
Ta 3aBJAHHSl THUX YU {HIIMX €KOHOMiYHUX pedopM 3 e(peKTHUBHUM NOOYydyBaH-
HSIM 3aKOHOJABCTBA, 30KpeMa TrOCIOAApPChKOTO.

3BUYaKHO, HE MOXKHA CIPOCTOBYBATH CaMOCTIMHOI IHCTHTYLIHHOI LiHHOCTI
NMpPaBOBUX MeXaHi3MiB. IX moTeHUias CTUMYJIIOBAHHSI MPOTPECUBHUX COLliaJb-
HO-eKOHOMIYHUX 3pylleHb HAaOyB LUMPOKOrO BU3HAHHSA 3aBASKU CYYaCHUM
npausm Bigomux mnpasosHaBuiB C. C. Anekceea, 0. O. Tuxomuposna,
[I. M. Pa6inoBuua Tta inwux. [Ipote, He MokHa 6€30r/ISIAHO BUPILLlyBATH €KO-
HOMiuHi 3aBIAHHS TEeXHIKO-IODUAMYHUMHU pIlLIEHHAMH, L0 IHKOJIU CIIOCTepi-
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raeTbcsl B YKpaiHi, 0ocoOJUBO, KOJK 3a BUPillleHHs MpobJjeM eKOHOMiKH Oe-
PYyTbCS OPUCTU-AOTMATH.

B cepenuni XIX cr. B. Powiep BkasyBaB Ha Te, 110 OAMH U TOH CaMUH
IpeaMeT MOKe PO3TJSAATUCH 3 Pi3HUX TOYOK 30py B IOPUCHPYHAEHUIl Ta
eKOHOMi4Hid Hayui. i ekoHoMmiuHOI Teopii, K CTBepAXKYyBaB aBTOp, IoO-
JIOBHE — pO3yMiHHS moTpeO o006iry, a aJas OPUAHUHOI — BUpPILLIEHHS
criopy [3].

OpnHuM i3 meplInX BYEHHUX, XTO Yy BiTUM3HSHIN sniTepaTypi MigHSAB MUTaH-
HSl NP0 peaJsibHe PO3XOJKEHHS MiXK NMpPaBOBOK (POPMOI0 Ta €KOHOMIYHUM
3MicToM cycninbHux BigHocuH, 6yB mpodecop IO. C. UepBonuii. 3okpema,
BiH BKa3yBaB, L0 BJACHICTb B €KOHOMIYHOMY CMHUCJIi i ITpaBO BJIACHOCTI B
IOPUIUYHOMY CMHUCJI MOXKYTb HaJexXKaTH pi3HUM ocobaMm, i L0 B OKPEMHUX
MaKHOBUX BiJHOCHHAX Ma€ MiClle HETOYHICTb BiLoOpakeHHs B MpaBi eKOHO-
MiuHux BigHocuH [4]. LLi nyMKH B momanbllioMy PO3BHUHYTI JHlle B MOOIHU-
HOKMX JOCJiI>KEeHHSIX [D].

Ha npuknaani cepu npobsaem KoprnopaTuaallii, MaiHOBUX MpaB, TPOLIOBUX
3000B’s13aHb Ta OMOJATKYBaHHS MOXKHA MiATBEPAUTH Te3y MpO Te, LIO0 PO3-
6i2KHOCTI €KOHOMIYHMX Ta IOPUAMYHUX BiIHOCHH, 00’€KTUBHOTO Ta (hopMaJib-
HO-Cy0 €KTUBHOTO Yy cepi rocrnonapioBaHHs € NAHICTIO, iKa Mae CIpUHMATH-
cs agekBaTHO. MorxHa MoOAYMTH, HACKIJBbKH MOAEKYAM HecyMicHi 3 ¢op-
MaJbHO-JIOTIUHUMHU iHCTPYMEHTAMU €KOHOMiuHi SBMIlA BCe K TakKu HabyBa-
I0Tb PeaJbHOT0 3HAUEeHHSI B CY4YaCHHUX TOCMOJAPChbKHX BiIHOCHUHAX Ta Mepe-
TBOPIOIOTb, TaK OM MOBUTH «nepedapOOBYIOTb» OKpeMi YCTOSIHi NMpaBoOBi
KaTeropii Ha «CBiH Jiag», MIATBEPAXKYIOUU NABHIO MOJITEKOHOMIYHY iCTHUHY
00 MPUMATy CYCMiJbHUX BUPOOHHWYMX BiZHOCHH HaJ TMOJITUYHUMH (IOpHU-
OUYHUMH) BiAHOCHHAMH.

OnHuM i3 meplIMX HAOUHUX MPUKJAANIB, L0 MiATBEPIKYE PO3DiXKHICTH
€KOHOMIYHUX BiJHOCHH Ta IX IOPUAUYHOI (POPMHU, MOXKHA IPOJEMOHCTPYBATH
Ha npukJ/aani koprnopatusauii. Okpemi ¢axisui, nanpuknaz, S. [llesuenko ta
[. Cnacubo-®areeBa [6], BincTOM0OIOTh KOprnopaTusalilo siK MeXaHi3M TMOKpa-
eHHs1 eeKTUBHOCTI MeprkKaBHUX MiAnpueMcTB. CbOTOAHI 3’SIBASIOTHCS TPO-
MO3MUL{ 11010 KopriopaTusauili ¥YKp3ani3HULi Ta iHIIUX YHITApHUX AepPKABHUX
nignpuemcts. [Ipyn nboMy Ha3uBarOTbCS Taki MO3UTUBH Bil KOprnopaTU3aLii,
SIK MOKJMBICTb BU3HAUUTH HOTO peaJsibHy LiHY MiANPUEMCTBA, Kpalle MpaLko-
BAaTH HA PUHKY, IPUUMATH THYYKi pillleHHS, 3a74y4aTH KPEOUTHU Ta CIPOCTUTH
npoBefleHHsT TeHnepiB [7]. Ase mocBim kopropaTH3alii MoKasye, 1110 BOHA He
cTajla TaHALEe€EK Bil €KOHOMIYHMX MpoOJeM MiANPUEMCTB AEPKABHOIO CeK-
TOpa €KOHOMIKH.

Hanpuknan, «Hadroraz», 6ynyun akulioHEpHOI KOMIIaHi€l0, TPUBAJIHUU
yac 3HAXOOMBCS Ha Mexxi OaHKPYTCTBA, »KOMHOI CaMOCTiHHOCTI B yXBaJeHHI
CBOiX pilleHb He Mae, (PAKTUYHO ICHYE 32 PAXYHOK CHUCTEMH JePKABHHUX
noTauid y ¢opmi noctidiHoro 36i/ablIeHHSI Horo cratyTHoro kamitanay. Came
3a JOMOMOIrOK aKLiOHYBaHHS KOJHULIHBOIO MOTYTHBOTO YOPHOMOPCBKOIO
MOPCBKOI'0 IMapoIJaBCTBA BHUHUKJIU YMOBHU ISl TIOBHOTO PO3MPOAAXKY HOrO
MaiHa 3a 6e3liHOK B cepeauti 90-Xx poKiB MUHYJOrO CTOJITTS, KOJIU ¥YKpaiHa
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(akTUYHO mNepecTaja iCHYBAaTH §IK NpOBiAHA MopcbKa aepxkaBa. MorkHa
HAaBOAUTH U iHIUI MPHUKIAAU, KOJH BHACJILOK KOpNOpaTH3alil KepOBaHICTb
JepKaBHUX MiANPUEMCTB JHILIe MOTipLInIacs, BUHUKIA Oe3KOHTPOJIbHICTh
KepiBHULTBA MEPXKIIANPUEMCTB Ta HACTYNHE TiHbOBE pPO3AepPrKaBJIEHHS
IXHBOrO MawuHa.

TakuMm 4yMHOM, MOXKHa KOHCTATyBaTH BiCYTHICTb MPSIMOTO 3B’SI3KY MiXK
KOpropaTtusauiero  Ta  MNiABULIEHHAM  €(EeKTUBHOCTI  MEHEIXXMEHTY
NiANPUEMCTB, MiXK KOPIOpAaTHU3aLi€l0 Ta YTBOPEHHAM yMOB A/ 3a/JyYEHHSA
iHBeCTULIM B MiANPUEMHHULIBKE CepenOBHUILIE.

HeratuBHux nposiBiB KoprnopaTuzauii MoxkHa OyJi0 6 CBOEYACHO YHUKHY-
TH, SIKIIO © pPO3MeXXOBYBAJUCS IOPUAMYHI Ta €KOHOMiUHi acrnekTH pilleHb
1010 KopriopaTtuaauii. AmKe yHITApHICTb Ta KOPHOPATUBHICTb B IOPUIUUYHO-
My Ta €KOHOMiYHOMY 3HaueHHi MOXYThb He 306iratucs. Amxe Koprmopa-
TUBHICTb YU YHITApHICTh (POPMAJBbHO-IOPUAMUYHO BHU3HAUAIOTHCS KiJbKiCTIO
3aCHOBHMKIB Ta MOMiJbHICTIO/HEMOAIMBHICTIO CTATYTHOrO KamiTaly, a eKOHO-
MiuHa BJaga CTOCOBHO MiANPUEMCTBA MOxKe 30epiraTucs HesasexKHO Bil LHX
IOPUAMYHUX O3HaK. Hampuknan, neprkaBHa akLiOHepHAa KOMIIaHisi, KOHT-
POJIbHUU TMAaKeT akKlLil AKOI Ha/leXUTb AeprKaBi, € KOPINOPATUBHOIO B IOPUIUY-
HOMY 3Ha4yeHHi, aje YHiTapHOI0 3 €KOHOMIYHOTO MorJasay. Ta HaBmaku —
J0YipHE MiANpPUEMCTBO, YTBOpeHe 00’e€IHAHHAM I'POMAajsiH, € KOPNOPaTHBHUM
B €KOHOMIYHOMY 3HAYye€HHi, ajie YHITapHUM B IOPULUYHOMY.

dopmasibHe MepeTBOPEHHS YHITapHUX MiANPUEMCTB B aKLiOHEpPHi TOBapHU-
CTBa He BUpillye KOMAHOI €KOHOMi4HOI mpoOJeMH, KpiM ecka/jauii HOBUX
IOPUAUYHUX NPOoOJeM, SKi BUHHUKAIOTb Yy Pe3yJbTaTi BU3HAHHS AKLiOHEPHOIO
TOBAPUCTBA BJIACHUKOM CTAaTyTHOIO MauHa.

Hanpuknan, Kabiner MinicTpiB Ykpainu, 6axKawud 3aXUCTUTH TPaBo
Jep2KaBHOI BJIACHOCTI, MPOLOBXKY€E BUKOPUCTOBYBATU IMPABO TOCIOLAPCHKOI0O
BilaHHA Y BUIIAAKAX YTBOPEHHS KOPIOPATUBHUX IMiANPUEMCTB, fKi 3a PUPO-
010 He MOXYTb (hyHKLIOHYBAaTH Ha MiICTaBi BJACHOCTi OJHiel ocobu (mep-
»KaBM). 3a JeprkaBolo MalThb 30epiraTucs KOpHopaTUBHI MpaBa, a akllioHep-
Ha KoMMNaHisi Mae HaOyBaTW IpaB BJacHMKa. Aje Uboro He BiAOyBaeThCs.
Wnetbes, 3okpema, npo BAT «HauionanbHa akiiioHepHa KoMMaHis «YKpar-
pOJIi3MHTI», MaWHO $KOI 3rigHO 31 cTaTyToM, 3arBepixeHuM KabineTom
MinictpiB ¥Ykpainu y penakuii Bin 11 6epesnss 2009 p., 3akpinieHe 3a Heto
Ha MpaBi roCNOAapChKOro BifaHHSA. ¥ LIbOMY BUNAAKy 30epexKeHHsl dep2KaB-
HOi (bOpMHU BJACHOCTI MaJjio 6 BinOyBaTUCS iHIIUM LIJASXOM, 110 AO3BOJSE CY-
MiCTUTH (POPMANBbHO-IOPUAMYHI MPUIHUCU Ta €KOHOMiYHi BiIHOCHUHH: LLJISIXOM
nepetBopenHss BAT B yniTapHe nmep:kaBHe KoMmepuiiiHe MigmpueMcTBo. Amke
HaIOJIETJIUBICTh JAEPKaBU y 3aCTOCYBAHHI NpaBa TrOCNOAAPChKOrO BiaHHSA y
LbOMY BUIAAKy HOBOAUTb HENPUUHATHICTL Nepenaui AepKaBHUM IMiANPUEM-
CTBAM IIpaBa BJIACHOCTI, MPO LI0 HEOJHOPA30BO IHCAJIOCH B HAyLi roco-
napcbkoro mpasa [8].

Orxe, He Julle AJ15 3aKOHOAABLIB Ta YINpaBJiHLIB, age U 1/ IOPUCTIB
Mae OyTH 3pO3yMiJo, 10 KopropaTh3alis HeoOXigHa Julle TOi, KOJU BJjac-
HUK Oakae mo30yTHUCH BJACHOI YHITapHOI €KOHOMiYHO{ BJIaAM Ha KOPHUCTH
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iHBecTopiB. B iHIIOMY BUMaaKy LSl KopropaTH3allis Julle N0AacTb npobJem
B IPOLIECHU YIPaBJIiHHA MiANPUEMCTBOM.

Jpyruii sickpaBuUél MpHUKJIaL PO30iXKHOCTI B €KOHOMIUHHUX Ta IOPUAUUYHHUX
BiIHOCHHAX MOXHa MobauyuTu y cdepi peyoBUX NMpaB. 3aTsiKHA ernores 3
HaMaraHHsIM OKPEMHX LHMBIJNICTiB CIOTBOPHUTH i€l OOMEKEeHHX PedyOBHUX
MpaB roCMONApPChKOTrO BiJ@HHS Ta ONEPATUBHOTO YIpPaBJIiHHSA, CIpoOU Mpo-
LITOBXHYTH y c(epy LMUX BiIHOCUH iHCTUTYT MpaBa AOBipUOro yNpaBJiHHSA
3a/IMUIAIThCA JULIe Ha nanepi. BjaacHo npakTuka TpUMaeTbes 3a TpaaULLiiHi
pedyoBi MpaBa, BUKOPUCTOBYE IX He JIMIIE IPU YTBOPEHHI AepKaBHUX
MiANPUEMCTB, aje ¥ [A0UipHiX MiANPUEMCTB MPUBATHOrO CEKTOPA (MPUKIAL —
nouipHe mingnpueMmctBo «bymiBenbHuin kKombinat BAT «OpectpancOyn»).
Tomy mio, six BipHO 3amiueno B migpyunuky B. K. Mamyrtosa ta O. O. Uys-
nu/a, opMasbHa 3MiHA MPABOBOrO PeXMMY MalHa NepxKaBHUX MiANPUEMCTB
He 3MiHIO€ (PAKTUYHUX (E€KOHOMiYHMX) BilHOCHH — HaBiThb y 3axXilIHUX Kpai-
Hax [IpU BU3HAUEHHI IIPABOBOrO PEXUMY AepPKaBHUX MiANPUEMCTB «BUKODPHU-
CTOBYIOTbCS TOJIOXKEHHS, OJM3bKi Ta (paKTUUHO TOTOXKHi Teopii mpaBa ome-
paTUBHOro ymnpaJiHHA» [9].

Tomy npu 3anpoBamKeHHI HOBHUX {HCTUTYTIB MiJ 4ac NMpoBefeHHS pedopM
Mae OyTH BpaxOBaHa €KOHOMiuHa CyTb BigHOcHH. Lle momomoxke 3po3ymiTu
0e3MepCrneKTUBHICTb CyTO (POPMaJbHUX HOBEJ, He MNiAKPINJeHHUX 3MiHOMK
eKOHOMiuHOI MojeJsii B3aeMHH Cy0O’€KTiB rocrnomapioBaHHs. 30Kpema, B yMoO-
BaxX, KOJIM 3aCHOBHHUK mianpuemcTBa abo opraniszauii 3bepirae 3a coborw
npaBo Oynb-IKOTO MOMEHTY BUJYYHTH MaHHO MiANPHUEMCTBA, BCTAHOBJIIOE
IJIST HbOTO 00OB’I3KOBi (piHAaHCOBi MJaHHW, Ja€ ONepaTHBHI BKa3iBKH 100
BUKOPHCTAHHS MadHa, 3aKpilJIEHOTO 3a IOPUIMYHOK 0CO00I0, a OCTAaHHS He
Mae MpaBa PO3MOPSAXKATUCS LUM MaWHOM, TO Yy LbOMY BUMAAKy 00’ €KTHBHI
eKOHOMIiYHi BiIHOCHHM BMUMaralTb OOMEXKEHOro PeyoBOro npasa MJs HOpU-
JIUYHOI 0coOH, a He abCOJIIOTHOrO MpaBa BJAACHOCTI. [Hakile opuauuHa ocoba
HaliIATUMETbCS JEeKJapaTUBHUM, a He peaJbHUM IPaBOM, BUHHUKATUME
po30iKHICTh KJacu(ikaLii TpaBOBOr0 pexKUMy MaHHa Ta HOTO 3MiCTy.

Han3BuuaiiHo UiKaBUH MpUKJIAL LIbOMY — IMPABOBUH pexKHUM MakHa cydac-
HUX JIeP’KABHUX AKLIOHEPHUX TOBAPUCTB.

Linu# psin npukaaniB po3OiKHOCTI €KOHOMIYHOTO 3MICTy Ta HOPUAMYHOI
(opMu MOXKHA BUSIBUTH y cepi rpoiioBux 3000B’si3aHb. Tak, 3a 10roBOpOM
KpenuTy (MOo3WKH) 3 MPaBOBOi TOYKM 30pYy BUHMKAe HAOYTTS oleprKyBaueM
KOLITiB MpaBa BJAACHOCTI Ha HUX Ta MPUHHATTS HUM ke 3000B’S3aHHS LIOJ0
MOBEPHEHHS] KPeAUTOAABLIO (MO3UKOAABLIIO) TAKOI K KiJBKOCTI Trpollei, B
THX CaMHUX TpolloBHX onuMHULUAX. [IpoTe B ekoHOMiuHOMY 3HaueHHi HaOyBau
KOLUTIB Yy LIbOMY BUIMAAKY, TaK OM MOBUTH, BUKOPUCTOBYE KOILITH, He CTa€ IX
BJIACHUKOM, aJlKe Mae MOBEPHYTH BIAMOBIAHY CyMy. SIKIIO €KOHOMiuHi 4YMH-
HUKM HEe BPAxOBYBATH, TO BUHHUKAE HEMOPO3YMiHHA y NUTAHHI, YOMY Kpeau-
TOHABellb Ma€ MPaBO KOHTPOJIOBATH HANPSIMH BUKOPUCTAHHS KOLUTIB MO3U-
YaJIbHUKOM, aJixkKe MpaBO BJACHOCTI € abco/THUM. BiacyTHicTh Takoro
KOHTPOJIIO LiJIKOM BIUCYETbCS Y BiIHOCHHU 32 TOTOBOPOM IO3UKH. Y KpPeIuT-
HUX BiJHOCHHAaX, 110 MalwTb 31e0iJbLIOTO FOCMOAAPCHKY OCHOBY, LS €KOHO-
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MiYyHa MOCHUJIKA BPAXOBYETHCH, LI0 JAa€ 3MOTY IHKOPNOPYBATH B Ui IOPUAUYHI
BilHOCUHHM TaKHH €KOHOMIiUHHUU eJIeMEeHT, SIK KOHTPOJIb.

AnanoriyHuil BUCHOBOK MOKHa 3pOOUTH BUXOIASYM 3 PillleHHS CYHIOBO]
KoJierii Buioro ap6iTpakHoro cyny YKpaiHu y cHpaBi 3a MO30BOM OJHOTO
3 TOBAPUCTB A0 AePrKABHOI MOAATKOBOI iHCMHEKL] 010 BU3HAHHA HENiMCHUM
ii pilueHHS MPO 3aCTOCYBAHHS Ta CTATHeHHS (PiHAHCOBUX CAHKLIiH 3a MOpy-
LI€HHS OJATKOBOIO 3aKOHOMABCTBA IIPU HEBiJHECEHHI MO3UKOBUX KOLUTIB 10
NOXOMy TJIaTHUKA MonaaTkiB. PillleHHSI MomaTKoOBOi iHCMeKUii OWaIM BMOTHBO-
BaHi cepen iHLWIOro THUM, I10 MO3WYKOBI KOLITH € MOXOAOM Y IOPUAUYHOMY
3HAUYeHHi, a/Ke 3 MOMEHTY MepepaxyBaHHs KOLITIB HA PAXYHOK I03UYaJIbHU-
Ka, MO3MKOJaBelLb BTPaya€ MPaBO BJIACHOCTI Ha Li KOWITH i BOHU CTAKOTh
YACTHHOK MalHa [03WYaJbHUKA, a TOMY MalTb BKJIOYATUCS N0 CKJIALY
BAJOBOTr0 NOXOAY Ta ONOAATKOBYBATHUCS MOAATKOM Ha NMPUOYTOK 3TiIHO i3
n. 4.1. ct. 4 3akony «IIpo omomaTtkyBanHs mpuOyTKy nianpuemcts». Cmip
HEOJHOPA30BO PO3I/ISNABCS CYLOBUMH OpraHamMu Ta OyB OCTATOYHO BHpille-
HUH Ha KOPUCTb Ccy0’e€KTa rocrnofaploBaHHS 3 BKJ/IOYEHHSIM BiAMOBiAHHUX Oa-
HUX B OTVISIAOBUH JHUCT Bullloro rocrnonapcbkoro cyny ¥Ykpainu Bia 24 qunHs
2001 p. Ne 01-8/824 (n. 7). Ha migTBepakKeHHs TOro, 110 KOLITH, OTPHMAaHi
3a JI0TOBOPOM IO3UMKH, HE BKJ/KYAOTHCH 10 BaJOBOrO NOXOAY, OKpiM cIe-
LiaJbHOTO TJAyMauyeHHs1 okpeMux ctated 3akoHy «[Ipo omomaTkyBaHHS MpHu-
OyTKy MiANPUEMCTB», CyAOBi opraHu 3actocyBanu [losoxeHHs1 (cTaHmapr)
Oyxranarepcbkoro o6Jiky 3 «3BiT npo (piHAHCOBI pe3y/abTaTH», 3aTBepIKEHE
HakazoM MiHopiny Ykpainu Big 31 6epesns 1999 p. Ne 87, n. 4 sikoro TepMiH
«IOXOAW» BU3Hauae SK 30i/JblUeHHS €KOHOMiUHHMX BHUIOJ Yy BHUIJIAAI HaIXO.-
JKeHHS1 aKTHBiB a00 3MeHIleHHs1 3000B’si3aHb, §IKi MPUBOASATH N0 3POCTAHHS
BJIACHOTO KamiTaJjy (3a BUHSAITKOM 3POCTaHHSI KaliTajay 3a paXyHOK BHECKIB
BJIACHUKIB). BpaxoByiouu, 1110 MO3UUKOBI KOLUTH MiAJSralOTh MOBEPHEHHIO, 1X
OTPUMAHHS He NPUBOAUTH IO 3POCTAHHSA BJIACHOTO KaliTaJjy IJaTHUKA I10-
NATKy, a OTXKe, Taki KOLITH He MianasrainTb onoaaTkyBaHHo. Hosui [lonat-
KOBHH KOEeKC YKpaiHM 3aKpilUB aHaJ/OTi4yHi MOJOKEHHS LI00 ONOAATKyBaH-
HSI MO3UWKOBUX onepalid. ToOTO eKOHOMiYHi BiIHOCHHH MPU KPemuTi Miarno-
PALKOBYIOTb Y JAHOMY BHUIIQAKY KJIACHUHY IOPUAMYHY KOHCTPYKLIIO MTO3UKH.

Hactynuu# npuknan po36i>KHOCTI €eKOHOMIUHUX Ta IOPUAMYHUX CKIATOBUX
TPOILOBUX 3000B’si3aHb, MOLIMPEHUH y cdepi ToCnogaplOBaHHs, MiCTUTbCS Y
3BUYAHHUX BiHOCHMHAX OAHKY Ta KJi€HTa 3a JOrOBOPOM OaHKiBCbKOI'O paxyH-
Ky. 3riiHo i3 6yKBaJbHUM (hOPMAbHO-JIOTIUHAM CIPUUHATTSAM LUX BiTHOCHH
rpowli Ha OaHKIBCBKUX paxyHKax yoCOOJIOIOTb NMPAaBO BJACHOCTI OaHKy Ha Li
KOLLUTH Ta MPAaBO BUMOTHM KJIi€HTA HA Wi KOLITH.

HesBaxatouu Ha 1ie, MpaBo BJACHOCTI OAHKYy Ha KOLUTH KJi€HTa He CIpUH-
Mae aHi rocrnojapcbka MpakTHKA MiJ 4Yac BU3HAYEHHS O€3roTiBKOBUX KOLLTIB
SIK BJACHOI'O MaWHa KJi€HTa 3TifHO i3 cTaHAapTaMu OyXraaTepcbKoro obJiKy,
aHi aKTHU TrOCIONApPChbKOr0 3aKOHOAABCTBA, SIKi PO3rasinarmTb Oe3roTiBKOBi
KOLITH (DOpMOIO Tpolleld, piBHOIO 3 TOTiBKOBOIO (HampukJ/aan, cT.3 3aKoHY
«[Ipo mmaTikHi cucTeMH Ta Mepeka3 KOLITIB B YKpaiHi»), a Takox mepenu-
6ayaTb 0e3TOTiBKOBHMH IMJATiIXK SK €IMHHHA YU OCHOBHHUH CHOCiO BUKOHAHHS
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TPOILOBOTO 3000B’sA3aHHsl y 0araTbox (piHAHCOBO-TOCMOAAPCHKUX BiJHOCHHAX
(3akon Ykpainu «IIpo obir BekcesiB B Ykpaini», «IIpo 3nilicHeHHs1 nep:kaB-
HUX 3aKyniBeJb», «[Ipo nepkaBHe 3aMOBJIEHHS I/ 330BOJIEHHS MPiOPUTET-
HUX AepxKaBHUX noTpeb», [lonoxennss HBY npo nmopsinoxk kacoBux onepauint
B HalliOHAJbHIA BaJIOTi TOILIO).

Oxpim uboro cam 6OaHK 3a3BHUUal M030aBJeHHH TOTIBKOBUX KOIUTiB
KJIi€HTa, a Ui KOWTH 00JiKOBYIOTbCSl Ha paxyHkax B HauioHanbHOMy OaHKY,
ab0 Ha KOpEeCNOHAEHTChbKUX paxyHKaX B KOMepUidHMX OaHKaX (KJipUHTOBUX
cucteMax). B octanHboMy BHUMNaAKy B3araji 3HUKae 31e0ilbLIOTO BJAACHUK
KOLITIiB y KOPUAMYHOMY 3HAUEHHi, a €KOHOMIUHUU BJACHUK CTAE €E€IWHUM
HOCi€M KOHCTPYKLII IpaBa BJIACHOCTI.

[Ipukaanu po30iKHOCTI €KOHOMIYHOrO 3MiCTy Ta IOPUIMYHOI (POPMHU roc-
MOAAPCHKUX BiTHOCHH MOX>KHA MPOAOBXKYBATH.

3okpema, ekoHoMiuHa MeTa 3akoHy «[Ipo mopsmok 3milicHeHHS po3pa-
XYHKIiB B iHO3eMHil Ba/JIlOTi» MoJsirae B TiM, 100 3a0€3MeYuTH HAOBHEHHS
rpOLIOBOI CHCTEMH YKpaiHW BallOTHUMM Kowtamu. Lle nae 3mory migrpuma-
TH KOHBEPTOBAHICTb Ta CTabiJMbHICTh HalUioHa/bHOI BasoTH. [IpoTe okpemi
Cy0’eKTH TOCIMOMAPIOBAHHS 32 MOTOMOTOI0 MPUBATHOMPABOBUX KOHCTPYKLIiH
BEKCEJIbHOr0 00iry HamaramoTbCsl TPaHC(OPMYBATH 30BHIIIHbOEKOHOMiuHi
BiIHOCHHU TAKUM YHMHOM, LI0O AOCSATTH MpaBa He MOBEPTATU BANIOTHY BUPYU-
Ky B Ykpainy. OfHUM 3 Takux MpOsiBiB BUCTYyMa€e HaMaraHHs BBECTH B «CXe-
MY>» T'POLIOBOTO 3000B’sI3aHHSI IOPUAUUHI iHCTPYMEHTH, sIKi, 3a3BUuail, PUBO-
OSTh 10 TPUIMHUHEHHS TpolloBoro 3000B’s3aHHsA. Hampukian, po3paxyHok
BEKCeJeM B IOPUAMYHOMY 3HAYEHHI O3Hayae MPUIIMHEHHS TPOLIOBOro 3000-
B’sI3aHHS, L0 MepeayBaJso BUAAUI BEKCeJs, TPOTe B €eKOHOMIYHOMY CMUCJIi He
MPUBOAUTL N0 MPUNUHEHHS €KOHOMI4HOro 00OB 3Ky WIOA0 MOBEpPHEHHS
KOLLITIB.

Ane came 1e#i eKOHOMIYHHH 3MICT, a He LHMBIJBHO-IPABOBA KOHCTPYKLIf
HoBalil 3000B’13aHHSA CTa€ BU3HAYAJbHUM [AJ5 OPUAUYHOTO O(MOPMJIEHHS
BiIHOCUH i3 NMPUBOAY MOBEPHEHHS BAJIOTHOI BUPYUYKH Yy cdepi 30BHILIHBO-
eKOHOMiYHOi AisiibHOCTI. Tak, poar/asmardu BiAMOBiAHI CrpaBH, BUIL CYIOBi
iHCTaHLi] iAW BUCHOBKY IPO Te, 110, He3Ba)KaludW Ha BUOAYY BeKcCeJs,
3000B’sI13aHHSI BBAKAE€TbCSl BUKOHAHUM 3 TOYKH 30PYy NOTPUMAHHS TPUIMHCIB
3akony «IIpo mopsimok 3niiCHeHHS PO3paxyHKiB B iHO3eMHiH BaJIOTI» JHllle
3 MOMEHTY 3apaxyBaHHSl KOLITiB 3a BeKceJeM Ha paxyHoK peaupeHta [10].
AnasorivHUM UHMHOM €KOHOMiYHa MeTa BKa3aHOTO 3aKOHY TMpeBaJIlOE HaJ
IOPUIUYHUMHU {HCTPYMEHTaMHM HOTO MOXKJIMBOI peaJiidalil B mpoleci BUKOHAH-
Hs 3000B’si3aHHSI 32 JOTOBOPOM IMOPYKH IJSIXOM TOTallleHHSI TOpy4YUTeseM
6opry 3a 6op:kHUKA y cdepi 30BHilIHbOEKOHOMiUHOI AistbHOCTi [11].

BuuieBkasaHe CBiI4MTb IPO Te, L0 NPaBOBi KOHCTPYKLil, 0COOJUBO MpPHU-
BATHOIPABOBOTO 3MiCTy, SKUMU O yCTOSIHUMU BOHU He OyJiu, iKy O NaBHIO
icTopito TeOpeTUYHOro OOIPYHTYBAHHS BOHHM He MaJjd, HE MOXKYTb I'OCTPO
KOHKYPYBAaTH 3 €KOHOMIYHUMH BiJHOCHHAMH Ta 3aCaAaMH €KOHOMIUHOI MOJIi-
TUKU OeprkaBu. IOpuauuHe TayMaueHHsS 3MiCTy LMX KOHCTPYKLi# Ha#hdacTi-
e Oyne MPUCTOCOBYBATHUCH A0 BHUMOI CYYaCHUX €KOHOMIUYHUX BiIHOCHH.
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I3 1poro mpuBOMY Ofpa3y BMHMKAOTh CYMHIBHM y MO3UTHBHOCTI OKPEMHX
HOBeJ BITYM3HSIHOIO 3aKOHOJAABCTBA LIOJA0 TPOLUOBUX 3000B’s3aHb.

Hanpuknan, HenockoHase MOHATTS MMeHi K BUAY HEYCTOWKH, LIO 3a3Ha-
yeHo B 4.3 cT. 549 LluBinbHOro komekcy YkpaiHu, BXOAUTb Yy TMPAMYy CyIe-
PEUHICTb 3 €KOHOMIYHMMHU MoTpebaMu CyO'€KTiB rocrnofapioBaHHs, yTBOPKOE
HM3Ky HeNOopo3yMiHb Yy TOCMNOAApChbKil mpakTtuui. MaeTbcs npo Te, 110 neHs
OTOTOXKHEHa JHIle 3 TPOLIOBUMU 3000B’S3aHHAMHU CyO’€KTiB MaWHOBHUX
BinHOCHH. [liiCHO — Take 3aCTOCYBaHHS MOHSTTS IEHi € MOLIUPEHUM Yy IOPHU-
nuuHiid npakrtuui. [IpoTe Hemae »KONHUX €KOHOMIYHMX MiACTaB OOMeXKyBaTH
IpaBO FPOMAASH YM IOPUIMYHUX OCiO Ha BCTAHOBJIEHHS B IOrOBOpi INeHi 3a
HecBO€YacHe BUKOHAHHSI HErpollIOBOTO (CyTO TOBAapHOro) 3000B’s3aHHS.
Came 151 €eKOHOMiuHa MOCHJKA [a€ 3MOTy TJIYMAauuTH mnoJoxeHHs [ocro-
napcbkoro Komekcy Ykpainu (a came: ct. 231 'K Ykpainu nepenbauae Ha-
paxyBaHHS TeHi 3a MOpylUeHHs 3000B’s3aHHS 3 MOCTAYaHHS TOBapiB, POOIT
Ta MOCJYT Yy NOTOBipHUX BiAHOCHHAX 3a yyacTi cy0 €KTiB rocrnoaaproBaHHS
NeprKaBHOTO CEKTOpa eKOHOMiKH) SK TakKi, L0 A03BOJSIOTh Cy0 eKTaM rocro-
NapIoBaHHs  BCTAHOBJIIOBATH II€HIO 34 HEBUKOHAHHA  HErPOLIOBUX
3000B’s13aHb.

Orxe, IOPUAWYHI IHCTUTYTU MOBUHHI 3a6e3meuyBaTH HAMpsSIMA €KOHOMiu-
HOI Ta (piHAHCOBO-TPOLIOBOI MOJITHKHM AepXKaBH, NPOTE He HaB A3yBaTH iX.
[ TuM mave, He MOXKHa MeXaHiUYHO MEPEHOCUTH IOPHUAUYHI MaHAEKTH, iHCTUTY-
THU NpaBa, BUPOOJIeH] B iHIIMX MPABOBUX CUCTEMAaX, a TAKOXK IOPUIMYHI KOH-
CTPYKLUii, M0o30aBJeHi €eKOHOMiUHOTO OOIpyHTYBaHHS, HA THYUYKi Ta CTPYKTY-
pOBaHi Cy4acHi rocnomapcbko-(piHAaHCOBi BiIHOCHUHH.

HeraTuBHy poJib y HaB'sI3yBaHHi CyCHiJIbCTBY €KOHOMIYHO HeOOT'pyHTOBA-
HUX pillleHb HEPiAKO BifirpaiThb pUcTU. barato 3 HUX Hepigko mepelinbly-
I0Tb 3HAYEHHS IOPUAWYHUX CIOCOOIB BHPIillleHHS €KOHOMiuHUX MpobJeM, ab-
COMIIOTU3YIOTh IX. ¥ TO ¥ Ke yac y cdepi rocnogapoBaHHs MMepLIOPSAHY POJIb
4acTO-TyCTO BilirpaloTb caMe HEpUAWYHi YMHHUKH. Lle i eKOHOMIYHUH cTaH
c(hepu BIIMBY, i IICUXOJOTIUHI acleKTH, i nemorpagiydi o6cTaBuUHH, i MaKpo-
€KOHOMIYHi MOKa3HWKH, i iH(QAAUidHI (akKTOpH, i €KOHOMiYyHA MiArOTOBKA
rpoMansii, i ycTosiHi 3Buuai AisoBoro obiry rtouo. BpaxyBanHsi uux eJe-
MEHTiB BUPOOHHUMX (E€KOHOMIUHMX) BiIHOCHH, A0 peui, BApPTO PO3IJsAaTH
OJIHi€}0 3 OCHOBHHMX METOJOJIOTiUHMX BiIMiHHOCTEH y Tajly3eBOMY BilIOKpeM-
JIEHHI TOCIIOJAapCbKOro IpasBa Bif LUBIJIBHOTO.

BusBieHHs po30ixKHOCTEH y 3MIiCTi IOPUAMUHUX Ta €KOHOMIUHHUX BiHOCHH
BAXKJIMBE He JIMLIEe [/ MOSICHEHHS IPUPOLU NPABOBOI0O PEryJ/iOBaHHS €KOHO-
MiKH, ajie U [Jid PO3YMiHHS pisHMLI y migxopax, 1o cpopMmMyBaJuCA B LHU-
BIJIICTULI Ta B TOCMNOAAPCHKOMY IPaBi, CTOCOBHO 3MiCTy MPaBOBOTO pery.Jo-
BaHHS €KOHOMikM. B LuBinbHOMY npaBi Ha neplue micue, 1Mo CyTi, BUHECEHA
JorMa IpaBa, a B rOCHOAAaPCbKOMY — €KOHOMiuHe NPU3HAYeHHsSI IPaBOBOTO
peryJioBaHHs. [HIIUMU C/0BaMHU, IJS LUMBIMIiCTIB BaXK/JUBO, HACKIJIbBKH BUTOH-
YEeHUMHU Ta NPOAYMAHUMHU i3 TOYKH 30py JOTIKM IpaBa Ta HOro TpaauLil
OyoyTb NMPaBOBi KOHCTPYKUil y cepi MaWHOBUX BiIHOCHUH, a AJS IOPHUCTIB-
TOCIMOAAPHUKIB — HACKIJBbKU Li NMPaBOBi KOHCTPYKLUii BiANOBiAATUMYTH I10-
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Tpe6aM eKOHOMiKH, Y4 € BOHU BUTpeOyBaHUMHU CyO’eKTaMU rocrofapioBaHHs,
Y¥ He YTBOPSATb BOHU MOXKJMBOCTI [JIS TiHi3allil €eKOHOMiKH, TiHbOBOI IpHUBa-
TH3alii, MPUXOBYBaHHS AOXOIIB BiJl ONMONATKYBaHHS, 4d 3a0e3Me4yBaTHUMYTh
IIBUAKUN 06ir KamiTanay Toulo. 3a BciMa o3HaKamu e € 60poThOa CylIoro Ta
HaJlexkHOTO, 00’eKTUBHOrO Ta cyb’ekTuBHOro. Llsi 6opoTbba € He Jaulle Aa-
HiCTIO, 1Ky HeOOXiAHO 3HATH ¥ PO3YMiTH IOPUCTOBi, BUKOPUCTOBYBATHU IPH
TJyMaueHHi rOCMOAapChKOro 3akoHomaBcTBa. Lls 6opoTbba € i 3HaAUHOIO
LiHHiCcTIO, 623010 nJs BUPOOJIEHHS NOCKOHANMUX NMPABOBUX pilleHb y cdepi
€KOHOMIKH, H03pinux, 0e3 abCypAy Ta KPaWHOLLiB, NO3BOJSIYU MMOTOAUTH
€KOHOMIUHHH 3MICT Ta IOPUAUYHY (POPMY CYCIIJbHUX BiLHOCHH.
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