54 HaykoBi npaui Opecbkoi HalioHaJbHOT WPUAMYHOT aKajaemil

YIK 340.12

I0. H. O60opomos

OBLUETEOPETUYECKAS HOPUCIIPY AEHUHUS —
TEOPUA TOCYJAPCTBA U NMPABA HOBOI'O BPEMEHH

IOpuanueckasi Hayka CeroiHsi HaxXOOUTCS B YCJOBHSX, KOrja MPaBo U
rOCYJapCTBO KaK CJIOXKHBIH (CIBOEHHBIH) OOBEKT €€ NMPUI0XKEeHHs, UCCJe0-
BAHUS WU Pa3BUTHUS NpeTepPleBaAIOT TaKHe U3MEHEHUSI, KOTOpble BJEKYT 3a
coO0M He TOJIbKO MOSIBJEHHE HOBBIX C(pep IOPUCHPYAEHLHH, HO U U3MEeHEeHHe
ee coJeprKaHMs U COCTaBa BXOASILMX B Hee HayK. JlocTaToO4HO 31€Ch CKa3aThb
0 TaKHMX Ipolieccax, KaKk HeBepOosiTHAsl MOIBUKHOCTb (TEKyuecCTb) NOTMbI
npaBa M HapacTalLMH KPU3UC CyBepeHUTeTa roCyAapcTBa, YTOOBI MOHATH
HeoOXOAMMOCTb NepeMeH B CaMOH I0PUAMYECKON HayKe WJH, TOYHEe, B IOPHUC-
NpyAeHLUH.

[lepexon oT TepmMHHa «lOpHAMUECKas HayKa» K TEPMHUHY <IOPUCHpPYIEH-
LUs1» OOBSICHSIETCS MOSIBJIEHHEM B NPABOBOU cepe Takux 00JacTedl 3HAHHUS,
KOTOpbIe CJ0XKHO KOHCTATUPYIOTCS KaK HayuHble. B 4aCTHOCTH, 3TO OTHOCHT-
C K TaKHUM MCCJel0BaTeJbCKUM HaNpaBJ/EHUSIM U IOPUAUYECKUM IUCLUIIIN-
HaM, Kak (puaoco(us npasa, aHTPOINOJOTHS NpaBa, NpaBoBasi repMeHEBTHKA,
IOpUAMUECcKasi ICUXOJOTHS, IopuandecKas Joruka u Tomy nonobnoe. [1pobae-
Ma NpeonoJeHHs IOpUCNIpyNeHLIneld H30bITOYHON PaLMOHANIbHOCTH, BBIXOI K
NOCTHKEHUSIM C(epbl HepPaLUOHAJbHOTO, MPPALMOHANBHOTO U JdaxKe Hajl-
pPaLMOHAJMBHOTO CBSI3aH C HANOJHeHHeM Npo(ecCHoHaNbHON IOPUANYECKOH 1e-
STEJIbHOCTH JyXOBHBIM COJEP2KAaHUEM H, YTO 0CO0O 3HAUKMMO, BEPOH B IIPABO,
€ro NeHWCTBEHHOCTb, COLMAJNbHYIO U JIMYHOCTHYIO LIEHHOCTD.

C nomolIbl0 MOJIOXKEHUH U MUHCTPyMeHTapus oOlleTeopeTHYecKoH lopuc-
NPYAEHLUHUH — 3TOH (PyHIAMEHTAJbHOU COCTABJSIOLIEH OPUCIPYLEHLUH, —
Ha CTaauu NpogeCcCUOHANbHOH MOArOTOBKHU OCYLIECTBJSETCS <IIPUBUBKA»
NPUHLKIIOB NpaBa OyAyLIMM IOPUCTAM KakK BaKHEHIIUX COCTABJSIOLIMX HX
nMpogeCcCHOoHaNbHOTO TTPABOBOI0 CO3HAHMS M MPaBOBOro MbilieHus [1, ¢. 25].

MoxXHO nosaratb, 4TO CTAHOBJIEHHE OOLIeTEOPEeTHUECKOH I0PUCIIPYNEHLIUH
IIPOUCXOMUT y2Ke B COBPeMEHHYIO 310Xy, C U3MeHeHHUsIMHU B 4esoBeKe, oOLle-
CTBE, CaMOM rOCynapCTBe M MNpaBe, a TaKXe B UX TEOPETHYECKOM OCMBIC/e-
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HUM B TaKUX M3BECTHBIX (popMax: SHLUUKJONENUs MpaBa, Teopus Mpasa, Te-
OpH$l rocygapcTBa W Mpaa, obllas Teopusl rocyaapcTBa W MpaBa U T.0.

HasBanue «oOlieTeopeTrueckasi I0pUCIPYyNeHLHUsI» B KauecTBe yueOHOU
JTUCLUIIJIUHBl BMECTO TPAAMLIMOHHONW TEOPHUM rOCydapCcTBa W MpaBa MPU3BAHO
He TOJIbKO MPEeOaoJieTh JerKOBeCHble MPeNCTaBJJEHUS O POJIU TEOPETUYECKOH
MOATOTOBKH CIELHUANUCTOB IOPUAUUECKOr0o Mpo(du/s, HO HalleJeHO Ha To,
4TOOBl 3aKPEMUTb, BO-MEPBbIX, MEPBUUYHOCTb MpaBa IO OTHOIIEHHIO K TocCy-
NapCTBY H, BO-BTOPBIX, BBIBECTH OOlleTeOopeTHUYeCcKOe 3HaHHWe B LEHTP KOH-
LeMNLUWd COBPEMEHHOro opuauueckoro obpasoBanus. [Ipu 3ToM Hesb3si mon-
IepxKaTh CYIIECTBYIOIllee B IOPUAWYECKOU JUTepaType MHEHHE O TOM, 4TO
TeOopHusl rocyaapcTBa — 3TO He cdepa IOPUCIPyAeHLUUH, a chepa MOJUTOJO-
TUU; TOAUEPKHEM, YTO TEPMHUH «O00lleTeopeTHUecKass PUCIPYIEeHLUT» He
CBOOUTCS K 0OJIaCTH NMPaABOBEINEHHUS, a BKJIOYAET IOCylapCTBOBeNeHHE KakK
CBOIO BaKHEHIIYI0 COCTaBJSIOLLYIO.

[To cytu, ¥ aTomy BbeIBoay noasBoaut B. C. Hepcecsini, Korna nuiieTt, 4To
npeaMeT oOLIed TEOpHUH MpaBa U rocygapcTBa — 3TO o0ulas Teopusi BCel
topucnpynenuuu [2, c. 2]. Mmenno B. C. Hepcecsinuy npuHaniexuT npuopu-
TeT B MepeoleHKe He TOJbKO POJH IOPUCIPYIEHUUH B COBPEMEHHOM MpaBo-
BOM M rOCy/apCTBEHHOM Pa3BUTHUH, HO U B PACCMOTPEHUU (PYHAAMEHTAJbHBIX
npobJeM TEOPUH, METOAOJNOTHH U UCTOPUH opUcnpyneHUmu. M xoTs ciokHO
pasiesuTb MHEHHEe aBTOpa O TPAKTOBKE IOPUCIPYNEHLUH KaK HAyKU O CBO-
6one (nubepanbHO-IOpUANYECKAsS KOHLEMLUS IOPUCIPYAEHLNN), HeJb3s He
BUJIETb MEPCIEKTUBY B €ro Mnoaxoae no (popMUPOBAHUIO €IUHOH CHCTEMBI
IOPUCTIPYAEHLMU U TaKOU €€ (PyHOAMEeHTAJbHOU COCTABJSIOLIEH, KOTOPYIO OH
HasblBaJ 0Ollel Teopuel mpaBa u rocymapcrtaa [3, c. 1—2].

3ameTumM, 4To npobJaema nyann3Ma 0ObEKTOB IOPUCIIPYAEHIUH MpeoaoJie-
BAeTCsl, €CJU UCXOOUTh U3 TOrO, 4YTO 3[eChb MpaBo (IpaBOBOE€) U rOCYIapCTBO
(rocynapcTBeHHOe) OOBENUHSIOTCS B IOPUCIPYAEHUUH, U MPeAMETHO PasBo-
pauMBalOTCS MO TAKUM HarpaBJeHUsIM, KaK MPaBOBeNeHWEe U TrOCynapCcTBOBeE-
nenue. IOpucnpyneHuusi Kak HaykKa B OTJMYME OT APYTHX HaAyK, UCCIEnyIo-
IIMX MPaBO M IOCYIapCTBO, pacCMaTPUBAET ITU SIBJEHUS B MPU3Me B3aUMO-
NENUCTBHUS, B3aUMOOOYCJIOBJIEHHOCTH U JONOJHUTENbHOCTH.

[Ipu 3TOM ecsu B IOPUCTIPYAEHLHUU OTOXKAECTBJASAETCS MPaBO U 3aKOH, TO
UCIIO/b3yeTCsl TaK Ha3blBaeMOe JIETMCTCKOe MPaBOMOHHWMaHUe, KOraa rocy-
NapCTBO CTAHOBUTCS ONpenessiioluM (aKTOPOM MPaBOBOTO Pa3BUTHUSA U
UMEHHO C HEero HauMHaeTCsl U3J0XKeHHe 00lLIleTeopeTUYeCKOol IpUCIpyaeH-
uuu. Y1, Hao60poT, ecsau B IOpUCNPYAECHUUU IPOBOAUTCS pa3J/uyue NpaBa U
3aKOHa, TO UCIOJb3YyeTCs IPUAUYECKOe TPABOMOHHUMAaHUE, U TOTAA MPaBO
BBICTyMaeT KakK Onpenessiiolluil (pakTop rocylapCTBEHHOTO Pa3BUTHUSA U
UMEHHO C MpaBa HauMHaeTCsl HM3J0XKeHHe 0OlleTeopeTHUeCKOH IpUCIIpY-
JNEeHLWH.

OrteuecTBeHHAs] IOPUCIIPYAEHLMS CErOAHS Bce B OoJibllell CTelneHu yTBep-
)KnaeTcsl B yrayOJIeHUH MpPeNCcTaB/AeHUH O €CTeCTBEHHOM U MO3UTHUBHOM Mpa-
Be, He TOJbKO B HUX HEOOXONMMOW CBSI3W, HO U CHHTE3e, 4TO M03BOJSET
yTBEPKIaTh UIEH BEPXOBEHCTBA IMpaBa U MPaBOBOTO rOCydapCcTBa, KOHTPOJS
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TpaKJIaHCKOro oOLIeCTBa C MOMOLUBIO MpaBa Hal CYLIECTBYIOLLEH rocymap-
CTBEHHOHU BJIACTBIO.

dyHOaMeHTa/bHBIA XapakTep 00lleTeopeTHUeCKOH IOPUCIPYNeHLUH CBS-
3aH C TeM, 4TO B ee Mpefesax pacCMaTPUBAIOTCA (PUIOCO(PCKUE U METOLO0JO-
rHYecKue BOIMPOCHI MpaBa U rocynapcTsa, GOPMyJUPYIOTCS BaKHEHIlIHe KOH-
LernTyasbHble HIEHU U METOLO0JOTHYeCKUe MPUHLIUIbI, ONPeaeAI0TCs MOAXO0Abl
¥ MeTOJbl OCBOEHHUS MPABOBOU U TOCYNAPCTBEHHOU KHU3HU oOulecTBa. MmeH-
HO 3[1eCb CKJIAIbIBAIOTCS KATETOPUM IOPUCHPYAEHLHUH, BbIpabaThIBAIOTCS HX
CB$I3U, PACKPBIBAIOTCS BO3MOXKHOCTH B JleJie MOCTHXKEHHS MpaBa U rocynap-
CTBa, a TaKXe OTAEJbHbIX HUX COCTABJSAIOIIMX.

[lo-BUOMMOMY, OTMEUEHHbIH B IOPUIUUYECKOU JiUTepaType MpoOJeMHbIH
XapakTep COBPeMEHHOW HayKH TEOpUU rocynapcTBa U npasa (ompeiesieHue
npeaMeTa, METOMOJIOTHH, CTPYKTYPhI, (POPMUpPOBAHUE $3blKa, HA3HAUEHUS U
T.0.) [4, ¢. 19—22] Bo MHOrOM CBSi3aH ¢ HEOOXOOUMOCTbIO HOBOT'O BHUAEHUS
HAa3HAueHUs 3TOH (PyHOaMeHTaJbHOU NUCLHUIJIUHBI B CHUCTeMe MpoeccHo-
HAJbHOU IOPUAUYECKOU IMOATOTOBKH.

Peub nger He TOJBKO O TOM, YTO COBPEMEHHBIH IOPUCT HOJIKEH I1eHCTBO-
BaTb B YCJOBHUSX WHIMBUAYAJU3UPOBAHHOTO 0OLIECTBA U I0Oann3aluu BCel
CUCTeMbl YeJloBeueCKUX OTHollueHHH. [Ipousolnn nsMeHeHUs1 Kak Ha ypOBHE
ME>KJUYHOCTHBIX OTHOLLUEHHWH, TaK U HA yPOBHE MEXKIOCYIAaPCTBEHHBIX U daxKe
HaAroCcynapCcTBeHHbIX cdep Hallero 6bITUs. JIMUHOCTHBIE KauecTBa COBpPEMEH-
HOro YesioBeKa MPUHLMIIMAJBbHO UHble B CPABHEHMM C Te€MH, KOTOpbIE CTOJe-
THUSl Ha3a[ 3aJ0XKeHbl B MPABOBBIX U TOCYJIAPCTBEHHBIX OCOOEHHOCTSIX €ro
CyllleCTBOBAHHUS.

Jlymaercsi, 4To Teopusi rOCyAapcTBa U MpaBa C IPy3OM CBOHUX MpobJeM,
COOTBETCTBYIOLIUX 3M0Xe HALMOHAJBHOTO IOCYyIapCTBAa U 3aKOHOAATEJBbHOIO
npaBa OOJKHA CTaTb KAa4eCTBEHHO HOBOW HAyKOW: OOLIeTeOpeTHUYeCKOU
IOPUCIIPYAEHLMeH, — pellalled 3aJayd CyUleCTBOBAHUSA MpaBa U rocynap-
CTBa BpPeMeH MOCTMOJepHa, KOoraa ObICTPOTEUHOCThb OBbITHS, MPOCTPAHCTBEH-
Hasli HeOTPAaHUUYEHHOCTb, KyJbTypHas HEyCTOHUYUBOCTb U MHAUBUAYAJbHAS
060CcO0JIEHHOCTh CTaBAT CBepX3a[ayd Iepel MPaBOBOM U TOCYdapCTBEHHOU
cepou.

[Ipr3HaBasi mpeeMCTBEHHBIH XapaKTep OOLIeTEOpeTHUeCKOH I0PUCIPYIeH-
UMK OT TEOPUHU TOCYdapCcTBa W MpaBa, OyneM MOHUMATh, UTO ¢ HAabOOpOM ap-
XaU4YHOT0 MPaBOBOTO HHCTPYMEHTAPUS U MPEACTAaBJEHUSIMHU O BCECHJIBbHOM
rOCYdapCTBE U BJACTb NpeneprKallux BpSAL JU MOXKHO BbIpabOTaThb COBPEMEH-
HYI0 METOHOJIOTHUECKYI0 M KaTeropuajbHYl OCHOBY [Jisl MOATOTOBKHU COBpe-
MEHHOT0 IOpHUCTa.

Oof1ueTeopeTrnyeckasi IOPUCIPYAeHIUS KaK HayKa BKJIOUAeT METOHO0JOrHU-
YeCKYI0 COCTABJSAIOUIYI0, KaTerOpHaJbHbIA anmnapaTr U UCCJeL0BaTeJbCKHe
MOJAXOMAbI, C MOMOILBI0 KOTOPBIX O0OecreynBaeTCsl MOCTHXKEHHUEe MpaBa U rocy-
NapCTBa, pacKpblBaeTCsd HUX IOPUAMYECKAS TPAHCJASALMUSA U3 OOHOU 3MOXH B
IpYTyl0, Oonpenessiss BO3MOXKHOCTH NMPEeeMCTBEHHOCTH M 3aUMCTBOBAHMUH, Xa-
pakTep yCTOWYUBOCTHU U U3MEHUHMBOCTH, MPUUUHBI 1€HCTBEHHOCTH U HECOCTO-
ATenabHoCTH. OblleTeopeTHyecKass IOPUCIPYIEHUNS KaK HayKa BKJYaeT
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MHOKECTBO HCCJIeI0BATE/NbCKUX HANPAaBJIEHUH, YACTO HE CBSI3AHHBIX MEXIY
co00M M C pa3HbIX CTOPOH PACKPBIBAKLIUX (hOPMaJbHbIE, COAEprKaTe/bHbIE,
CTPYKTYpPHble W (pyHKLUHMOHAJbHblE XapAKTEPUCTHKU MpaBa U IOCyHapPCTBa.
[Ipn sToM oOlieTreopeTHyecKass IOPUCIPYAEHLHS HUHTEPECYeTCs He TOJIbKO
cepoéd mpaBa U rocynapcTbBa, HO U B3aUMOAEHWCTBUEM 3TUX SBJEHUU C Ta-
KUMHU SBJICHUSIMH, KaK MOpaJ/lb, PEJUTus, MOJUTHKA, (PUI0CO(pUST U T.[I.

O6uleTeopeTnuecKkasi IOPUCIPYAEHLMS MTOCTOSHHO IOMOJIHSET CBOH KaTe-
rOpUaJibHBIN annapat ¥ MHCTpyMeHTapuid. FMIMeHHO OHa uallle Ipyrux pULU-
YeCKHUX HAyK MCIIOJb3yeT MPUHLMUI PUAM3ALUU A/ BKJOYEHHS B CBOMHO
UCCJIEI0BATENbCKYI0 Ccpepy AOCTUKEHHH U3 NPYrux cdep 4ea0BeyeCKOro
3HaHUS, K MPUMepy, aHTPOIOJOTUH, TePMEHEBTUKHU, CUHEPreTUKU U T.1. Ta-
KM 00pa3oM, oOlueTeopeTHYeCKasl IOPUCIPYNEHLHUS SIBJASETCS HE TOJbKO
UCCJIeN0BATeNbCKOU cPepod, HO U chepod 3aKpenseHUus U JaJbHEHULIero
YTBePKIEHHUS I0PUAU3UPOBAHHBIX M0JI0KEHUH BO BCel CUCTEME PUANYECKOH
HayKU (IOPUCTIPYIEHLUH).

Ecan nonbiTaTbes 0003HAYUTBL Te€ BONPOCHI, KOTOPbIe BbIpaKe€HbI B TeMa-
TUKE Pa3J/IMUHBbIX Y4eOHBIX KypCOB II0 TEOPUM IOCydapcTBa U INpaBa, TO OHU
CBOOSITCS K CJENYIOLLIUM:

— KaKOBO 3HaueHHMe KaTeropuajbHOro ammnapara AJs BCeH CUCTeMbl I0pHU-
JUUYECKOr0 3HAHUS U NPO(PEeCCHOHAIBHON IOPUIUUECKOU NEeSTeNbHOCTH,

— KaKOBO COOTHOLIEHHE NpaBa U roCylapcTBa B Pa3BUTHUU OOLIeCTBA U
KaK 3TO CKa3blBaeTCs Ha COLMAJbHOM Pa3BUTHH;

— YTO NpeacTaBgaseT COOOU MpaBoBas HOPMA, KAKOBBl PAa3HOBUIAHOCTH
35TUX HOPM, UX CHUCTEMa U pPOJb B MEXaHU3Me NEeHUCTBHUS MpPaBa;

— KAKOBbl OCOOEHHOCTH NPABOCO3HAHUSA U IIPABOBOU KYJ/bTYPbl U KaK 3TH
SIBJIEHUS] CKAa3blBAIOTCSl HA NMPABOBOW »KM3HU MHAMBUAA U OOLLECTBA,;

— UTO OTJMYaeT MPaBOBYI HOPMY B CHUCTEME COLHUAJNbHBIX PeryJsTOpPOB,
KaK OHHU 3aKPeIISoTCsl, OOBeIUHSAIOTCS U UHTEPIPETUPYIOTCS,

— KTO BBICTYIIaeT B KayecTBe CyObeKTa MpaBa, B 4eM OCOOEHHOCTH Ipa-
BOOTHOLLEHUH, UX BO3HUKHOBEHUS, U3MeHEeHUSl U IMpeKpallleHUs;

— YTO NpeacTaBgasieT cOOOH NMpPaBOBOE MOBEAEHHE, KAKOBBl €ro Pa3HOBUI-
HOCTH, KaK BO3HUKAET IOPUIMYECKAsi OTBETCTBEHHOCTD;

— B 4eM OCOOEHHOCTH HOPHUAMYECKOro IMpolecca U Kak OH CBfI3aH C pea-
Ju3aluued npaBa U NPoQeCcCUOHANbHON IOPUAUYECKOH AeATeNbHOCThIO;

— KakoBbl crielupuyeckue NMPU3HAKU TOCYAApCTBA U €ro Ha3HAueHHe B
>KM3HH 00IIeCcTBa;

— KaKOBBI (DOPMBI FOCYAPCTBA, €0 MEXAaHU3M U B3aUMOIEHUCTBHE C IPaXK-
JNAHCKUM OOLLEeCTBOM,;

— B YyeM OCOOEHHOCTH COBPEMEHHOrO IoCyJapCTBa, 4eM OHO OTJIHYaAeTCH
OT HALMOHAJBHOTO TOCYAAPCTBA;

— KaKOBBI MepCIeKTUBbl Pa3BUTHS MpaBa U rocydapcTBa Ha (poHe mpoLec-
COB rjo0a/u3aluy U UHAMBUAYAJH3aLUH COBPEMEHHOIO OO0IleCTBa.

Bo/NbIIMHCTBO OTMEYEHHBIX BONPOCOB MOXeT OBbITh BBIAEJAEHO B KaXKIOM
U3 y4eOHUKOB I10 TEOPUU TOCYyAApPCTBA U IMIpaBa, YTO CBUAETEJIbCTBYeT 00
YCTOUYUBOCTH OCHOBHBIX MOJIOXKEHUH 00IlleTeOpPeTHYECKOro Kypca opuanyec-
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KOH MOArOTOBKHU criendanuctoB. C Ipyro# CTOPOHBI, TaKoe ogHooOpasue Mnpu
pacCcMOTPEHHUH BOIPOCOB MPOrpaMMbl yueOHOrO Kypca — CBHUAETEJNbCTBO OT-
CYTCTBUS YCTPEMJIEHHOCTH COCTaBUTeJiel MporpaMmm, yueOHbIX MOCOOUH U
y4eOHUKOB K TOMY, YTOOBI EPEOCMBIC/IUThL 00IIETEOPETUYECKYIO TOATOTOBKY
CIeLUaNUCTOB PUANYECKOrO NMPO(pUIS TPUMEHUTENBHO K YCJAOBUSIM KpPU3HCa
3aKOHOATeJbCTBA U JEHALMOHAJNU3ALUN TOCYLAPCTB B 3MOXY MOCTMOAEPHA.

B 3TOM mn/aHe BaXKHO MONYEPKHYThb, UTO LEJAbIO OOLIETEOPEeTHYECKOH
IOPUCTIPYNEHLMU SBJSETCS:

— omnpeneseHre HauboJee OOLIUX MOHATUH, UCIOJIb3yEeMBIX B MPOodeccuo-
HAJIbHOU IOPUAUYECKOU NeATEJTbHOCTH,;

— YCTaHOBJIEHHE BHYTPEHHUX U BHELUHUX CBSI3ed MeXKAy MPaBOBbIMU Cpel-
CTBAaMU U UHCTUTYTaMH TOCYAAPCTBEHHOHU BJACTH,;

— (opMHpOBaHUE TAKOTO YPOBHS MPABOCO3HAHUS, NMPABOBOU KYJbTYphl U
IOPUAMYECKOTO MBILIJIEHUS, KOTOPBIA MO3BOJSET NMPOo(PecCUOHANbHO pellaThb
IOpUAMYECKHe [e]a U yuacTBOBATh B pa3pelleHUM COLUaNbHbIX KOH(DIUKTOB;

— omnpejeJsieHHe NyTel NpOABUKEHUS Yyepe3 COBepPIIeHCTBOBAHWE MEXaHU3-
Ma JNeHCTBUS MpaBa U MeXaHU3Ma OCYILECTBJEHHUS OCydapCTBEHHOU BJACTH
K BEPXOBEHCTBY IpaBa U KOHTPOJIO IPaKIaHCKOro obllecTBa Hal CYLIeCTBY-
IOLIeH TOCYyIapCTBEHHOUW BJIACTHIO.

Taknum o6pasom, oblieTeopeTHyeckas IOPUCIPYAEHLMS KaK HayKa H0JKHA
BBIMIOJIHATD HE TOJBKO (PYHKLHIO NMOCTUXKEHUS MPOUCXOASILero B cepe mpa-
Ba U rOCydapCcTBa U ero KaTeropuasjbHOr0 3aKperJieHus, HO MpPU3BaHa BbIpa-
6aTbIBaTh COOTBETCTBYIOLLYI0 METOJOJOTHIO MCCJAEN0BAHUS U BBIXOAUTb K
BBITIOJIHEHUIO CBOEH 3BpUCTHUYeCKOH (pyHKumu [5, c¢. 137], pacKpbiBaTb BO3-
MOXKHOCTH HCIOJIb30BaHUSI MPaBOBBIX CPEACTB M HHCTUTYTOB IOCYAApCTBa
Mpy W3MEeHEeHWM WHAMBHAA U OOILECTBA, OMpPeAessTh MyTH UX MPHUCTOCoDJIe-
HHUS K HOBBIM YCJOBUSIM ObITHUSA. [[151 00111eTeOpeTHYeCKOU I0PUCTIPYIeHNN KaK
yu4eOHOU NUCLMUIJIUHBI 3TO O3HAYaer:

BO-TIEPBbIX, (DOPMUPOBAHHE TAKOTO0 KaTeropuasbHOro amnmnaparta, KOTOpbIH
COOTBETCTBYeT MPaBOBOU M TOCYHAPCTBEHHOH »KM3HU COBPEMEHHOTo 00lile-
CTBa,

BO-BTOPBIX, BblIeJEeHUEe KOHLENTYaJbHbIX UIeH, MeTOLOJOTHYeCKUX IPHH-
LIUIIOB U METOJO0B, C MOMOLIbI0O KOTOPBIX MOXHO C YCIeXOM AeHUCTBOBaTb B
NPaBOBOM U TOCYHAPCTBEHHOHU cdepe;

B-TPeTbUX, NPUBHECEHHE HOBBIX TeM, MpobJieM, BONPOCOB, KOHLEMLUH,
MOHATHH U T.A. C TeM, 4TOObl 0OecleuyrnBaTh MPUHLMUIT PA3BUTHS PABOBOU U
rOCYyapCTBEHHOH C(hepBhl.

B cooTBeTCTBUHU € 3TUMM MOAXOAAMH JOJIKHO BBICTPAUBATLCS U3JIOXKEHHe
y4yeOHOro Kypca, Koraa Ha MepBbli IJIaH BBIBOASITCS BOINPOCHI MpaBa, ero
(opMUpOBaHME, MeXaHU3M AEUCTBHUS U OCOOEHHOCTH COBPEMEHHOr0 pas3BH-
THSI, a 3aTeM y»Ke PacKpbIBATIOTCS BOMPOCHI, Kacawolluecs rocyaapcTBa, ero
MHCTUTYLMOHAIN3ALUUHU, PYHKUMOHUPOBAHUS U CIelM(PUKU CYIIeCTBOBAHUS B
YCJOBUSIX I00anu3auuy U UHAUMBUAYAJU3UPOBAHHOTO OOLLECTBA.

OO1ueTeopeTrnyeckasi IOPUCIPYAEHLUUsS TaKUM 00pasoM BKJOYaeT B CBOe
coleprkaHue Kak cdepy MpaBOBeleHHUs, TaK U cepy rocyaapCcTBOBEIEHHUS.
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OcobeHHO BaXKHO MOAYEPKHYTh B COCTaBe yyeOHOU AMCLHMIIJIMHBI OOlIeTeope-
THYEeCKOW IOPUCIPYAEHLMHU FOCYAapCTBOBEAYECKYIO cocTaBasolyo. Kak pas
pa3BUTHE 3TOU YacTH OOLIETEOPEeTHUYEeCKOW IOPUCIIPYAEHLMU CErogHsi 3HAuHu-
TeJbHO OTCTaeT OT UCCJAeNOBaHUU B cdepe npasoBeneHus. He cayuaiinel
MOMBITKM BOOOIIE OTAENUTb FOCYAAPCTBOBEAEHHE OT NPaBOBENEHUS U pac-
CMaTpHUBaTh KaK CaMOCTOSATe/JbHYI0 00JacTb topucnpyaeHunu. OcobeHHo
SPKO 3TO BbIpaxkeHo B pabortax E. B. UupkuHa ¢ nmocTaHOBKOH BoOmpoca O
TOM, YTO TOCYyAapCTBOBeNeHUE MPeACTaB/seT cO00H 000COOJEHHYIO «CHCTe-
MYy 3HaHMU O TOCYJLAapCTBEHHOCTU B €e pasjuyHbIX (popMax, CBA3SX U OIMOC-
penoBanusx» [6, c. 11].

B 3To#l cBfI3U csenyeT pas3/auuyaThb MOHSATUS MPABOBENEHUS U IOPUCIPYIEH-
und. M xoTs B OOBIIEHHOM CMBICJE OHH 3a4acTyl0 OTOXKAECTBJAITCH, C
npodecCUOHaNbHON TOUKH 3PEHUS] Ba’KHO KOHCTATUPOBATb, YTO IOPUCIPYIEH-
1Sl — 3TO He TOJIbKO MpaBOBeleHHe, HO U rocynapcTBoBefeHue. B uenom
JKe TIOHSITHE <IOPUCTIPYAEHLMS» 3HAUUTENbHO LIKpe, YeM MOHSITHE <IpaBoBe-
NeHue», U oTcioaa oObSICHUMO OoJee LIHPOKOe ynoTpebJseHUe MOHSTUS
«IOPUCT», a He «IpaBOBeN» MPUMEHUTEJNbHO K NPOo(ecCUOHaNbHON I0pUINUeC-
KOU HeSATeJbHOCTH.

[OpucnpyneHuys BKIOYaeT CUCTEMY UAEH, CyKIeHUH, MOHSITUH, HOpMATHU-
BOB, Mu@oJsioreM o mpase U rocynapctse. IOpucnpyneHuus He MOXKeT OBbITb
CBeJleHa K CHUCTeMe HayuHbIX 3HAHHUU O NpaBe U FoCylapcTBe, a 0053aTeJbHO
CBSI3bIBAETCS C IOPUAUYECKUM OMBITOM, BEPOBAHUSIMU, MU(OTBOPUYECTBOM, UTO
CBUJIETEJNBCTBYET O I'MTYOUHHBIX COCTABJSIOLUIMX IOPUAUUECKOrO OBITHS, HAXO-
JS111er0 B IOPUCIPYAEHLHH CBOe OTOOpaKeHHe.

IOpucnpynenuust npeacraB/iasieT cOO0H CJA0XKHBIM KOMIIJIEKC HAYK U OTpac-
Jied 3HAHWU Pa3JMUHOTO YPOBHS, COMEPrKaHUS U HampaBjJeHHOCTH. B camom
o01IeM BUle MOTYT OBITb BblIEJEHBI:

1) ¢unocodcekas wpucnpynenHuus (punocodus npasa, unocodus rocy-
IapcTBa);

2) (yHnameHTaJbHas WOPUCIPYNeHLIUs (TeopHus rocynapcTBa U Ipasa,
UCTOPUKO-IOpUANUECKass HayKa, UCTOPHUSI YUEHUH O rocynapcTBe U Mpase);

3) morMaTuyeckasi IOpUCIpPYAEHLMs, BKJOUAOLIAs: a) 0Tpac/eBylo Iopuc-
NpYyIeHLUUI0 (KOHCTUTYLHOHHOE MPaBo, YrOJOBHOE MPaBo U T.A.) U O) MeXOT-
pac/ieByl0 IOPUCHPYHEHLHIO (HaJoroBoe, TaMOXKEHHOe, MOPCKOe IpaBo
U T.0.);

4) opraHW3alMOHHO-TIPUKJAANHASl IOPUCIPYNeHLUs (cyneOHble U TPaBOOX-
paHUTe/bHble OPTaHbl, KpUMUHOJIOTHS, KPUMUHAJTUCTHKA, cynebHas MCUXHUAT-
pus);

D) MexXIyHapojaHasi PUCTIPYAeHLUs (MeXAyHapoaHOe MyOJHYHOe TMPaBo,
MeXXIyHapoJHOe YacTHOe IpaBo);

6) nHTerpaTuBHas opucnpyneHuus (npaBo Epomnetickoro Corwsa, npaso
BTO).

Ha ypoBHe (yHnameHTanbHOU HOPUCIPYNEHLUUH KaK pa3 U BbIAEJNSETCS
oOleTeopeTHUeCKasi IOPUCIIPYAEHLUSI KaK ee Pa3sHOBUIHOCTb, KOTOpas Tpa-
TUIMOHHO UMEHYeTCsl TeOpUeH rocynapcTBa U MpaBa. XapakTepHO MPU ITOM
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CTpeMJieHle B COBPEMEHHbIX TPAKTOBAHUSAX 3TOH HAyKH UCIOJb30BaTh HA3Ba-
HUe «00l1asi TeOpUsi roCcyAapcTBa U MpaBa» C LeJblo MOAYePKHYTh eé oOlle-
TeopeTUYeCKUH CTaTyC B CUCTEMe BCero ropunniyeckoro 3Hanus. [lokazatesnn-
HO Ha3BaHHUe TPEXTOMHOIO akajeMuyeckoro kypca (otB. pen. M. H. Mapuen-
KO), THoe pasfes] o mpeaMeTe oOLIed TEOPUU TOCyAapcTBa M INpaBa HAMUCaH
n3BecTHbIM yueHbiM [I. A. KepumosbiM [7, c. 7—18].

[To muenuto JI. bepxens, o6muil xapaktep oOlield TeOpuu npasa MPOSB-
JIIeTCS, BO-TIEPBbIX, CBOEH CBfI3bI0 C IOPUAMYECKOH HOPMOH, MyTeM aHaJjau3a
ee TpenesoB M TpaHUL], NPeNCTaBJEHUSIMU O €e CTPYKType, O NpUeMax U
MeTOo/ax MPaBOBOr0 MBIIIJEHHS; BO-BTOPBIX, MPABO HCCJEAYeTCS Kak Hekas
LIeJIOCTHOCTb, @ He MPOCTO KakK OTAe/]bHAs MpaBoBas CUCTeMa WU OTPacC/b
nmpaBa, XOTsl 3TOT MaTepuas HeusbeXHO ucnoJb3yercs [8, c. 18].

O HeoOXONHMMOCTH MCIOJNb30BAHUS TMOHATUS «TEOPHUS IOPUCIPYIAEHLUUU»
BMECTO «TeOopHsi rocynapcTBa u mpasa» nuuiet ®. M. Pagnos [9, c. 22—24].
OTMeuasi KOHCTPYKTUBHOCTb 3TOr0 MPeAJOXKEeHHUs, CAeAyeT 3aMeTUThb, UTO B
CUCTeMe IOpPUCIPYAEHLIUU B3aUMOAEHCTBYIOT TEOPUHM PA3HOTO YPOBHS, a ypo-
BeHb TEOPUM rOoCynapcTBa U NpaBa — 3TO yPOBeHb 00LIeTEOpPeTHYECKON
topucnpynesuuu. M BTopoe, Bpsm JiM €0 COCTOUT TOJBKO B TOM, UTOOBI
U3MEHUTb Ha3BaHHe 3TOH 00JIACTH UCCJENO0BAHUS NESTEeJbHOCTH IOPUCTOB U
cheprl obecrieueHus npodeccuoHaNbHOU I0OpUAUUEeCKON NoAroToBKHU. [Ipob.ie-
Ma B TeX BbI30BaxX HOBOTrO BpeMeHH ([TOCTMOJEpPHA) M0 OTHOLUEHHIO K TpaBy
U FOCylapCTBY U IMOUCKAX OTBETA HA 3TH BbI30BbI, BbIpa’Ke€HHbIE B H3MeHe-
HUSIX XapakTepa, coaepkaHus (popM U MeTONOB BCEH IOPUCIPYAEHLUH U
Takou €€ (PyHIAaMeHTaJbHOU COCTABJSIOIIENA, KOTOPOU BMECTO TEOPHUHU TOCY-
JapcTBa W MpaBa J0JXKHA CTaTh 0OllleTeopeTHYecKas IOPUCIPYAEHLHUS.

[Io cyTH, mepexon OoT Ha3BaHUS «TEOPHS rocydapCcTBa U MpaBa» K HasBa-
HUIO «0O0lleTeopeTHyecKas IpUCIpyAeHLIHs» 0003HauUeH B SHLUKJIONEaUYeC-
KOM Kypce Teopuu rocynapctsa u npaBa O. ®@. CkakyH. B yacTHocTH, onuH
M3 pasnesoB 3TOro yyeOHUKA MMeeT Ha3BaHHe «Bo3HUKHOBeHHe 0OLIed Te-
OpUM TocynapcTBa M TMpaBa (oOUleTeOpeTUUYeCKOU OPUCIPYAEHLINH)>
[10, c. 21].

Eute pas Bcnomuum ytBepxkaenue B. C. Hepcecsinia, uto mpeamet obiien
TEOpHUH MpaBa U rocynapcTBa — 3TO 00LIas TeOpUs] BCEH IOPUCIPYIAEHLHUH B
KayeCTBe €JUHOU CAMOCTOSTEJbHOW U CUCTEMHO LEJOCTHOU HAyKH. Takum
oOpasoM, oOlleTeopeTHYecKas PUCIPYAEHLNUS — 3TO HayKa O MpaBe U ro-
CylapcTBe B UX eIUHCTBe, a (popMyJjaMH OPUAUUECKOTO0 MHpPa BBICTYMNAIOT
MOHSITUS NpaBa M rocypapctBa. [lotomy B camom obuieM Buie NpeaMeT
o01IeTEOPETUYECKOU IOPUCTIPYAEHIMH — «3TO (hOPMYJHUpPOBaHUe, pa3paboTKa
1 KOHKpeTHU3alusl eJUHOro oOllero NoHsATHS MpaBa U rocygapcTBa B KauecTBe
npeaMeTa W MeTOAa IOPUCIPYAEHUMH KaK CHUCTEMbl IOPUAMYECKHX HayK»
[2, c. 20].

[Ipenmer oOuieTeopeTHYECKON IOPUCHPYAEHUUHA (HOPMYJUPYETCH KaK I0-
CTHXKEHHE CJO0XKHOro 00beKTa, B KaueCcTBe KOTOPOTO BBICTYMAKT MPaBO U
rocypapctBo. Crajno yxKe TpPaAULHMOHHBIM B KauecTBe MpeaMeTa paccMaTpH-
BaTh 3aKOHOMEPHOCTH BO3HUKHOBEHHS, PA3BUTHS U (PYHKLIMOHUPOBAHUS TIpa-



I0. H. O6opomos. O6leTeopeTHyeckas pUCIpPyaeHUHUs 61

Ba U rocynapctBa. Mexny TeM B pasBUTHU IIpaBa U roCyaapcTBa BECOMYIO
pOJib UIpaloT He TOJbKO 3aKOHOMEPHOCTH, HO U CJAYyYaHHOCTH, B MpHU3MeE
KOTOPBIX, 3aUacTyl0, TOJbKO U BO3MOXKHO MPOHUKHYTb B CHELU(PUKY CTAHOB-
JIEHUS U Pa3BUTHUS OTHEJbHBIX MPABOBBIX CUCTEM U FOCyAapCTBEHHBbIX 0Opa-
3oBaHui. [loaTomy npenMeToM 001leTeOpeTHUYECKOH IOPUCTIPYAEHLUH CJEdY-
eT paccMaTpuBaThb He TOJbKO MOCTHXKEHUEe 3aKOHOMEPHOCTEeH, HO M CJydyai-
HOCTel BO3HUKHOBEHWS, Pa3BUTUS M (PYHKLUHMOHHPOBAHHUSI MpaBa U rocynap-
CTBa, UX POJIM B PA3JIMUHBIX LIMBUJIU3ALUAX U KYJbTypax.

OobuleTeopeTnuecKkasl IOPUCIPYAEHIHUS TPUMEHUTENbHO KO BCEH COBOKYII-
HOCTH IOPUIMYECKHX HAYK BBIMNOJHSET KOHCOJMAUPYIOLLYIO POJib, MOCKOJIBKY
He TOJIbKO OorpefessieT (POPMUPOBAHKE KATErOpUaJbHOrO anmnaparta Iopucipy-
NEeHLHUH, HO U oOecrleuyuBaeT COrJlaCOBaHHWe TEeOpPUH pPasMuHOro ypoBHS (OT-
pacJieBbIX U CllellMasbHbIX) MyTeM (POPMHUPOBAHUS OOLIETEOPETUUYECKOTO 3Ha-
HUSL U €ro MeTOJO0JIOTMYECKOTO BO3AEHCTBUSI HA Pa3BUTHE MPaBOBOU cephl
U MHCTUTYTOB IOCYIapCTBa.

HMmenHo oOuieteopeTnueckas IOPUCIIPYAEHLMS IPU3BaHa LieJeHanpaBJieH-
HO yTBEPXKMAThb fA3BIK MPaBa, 4TO OOBSCHSET UCIOJb30BaHUE B JIOOOU y4yel-
HOU NporpamMme 3TOU IOPUAMYECKON NUCLUIIMHBL IPU IOATOTOBKE IpodeccH-
OHaJIOB.

Kpowme Ttoro, obiuieteopeTnueckasi I0pUcipyaeHLIUss oOecrieunBaeT arnoJo-
TM3alHIo MpaBa U rocyaapcTBa U A0JKHA (OPMUPOBATH B COLMANBHON cpefe
Bepy B MPaBO U CHPaBedJUBOCTb IOCYdapCTBEHHOH BJACTH.

OobuleTeopeTuuecKkas IOPUCIPYAEHIUS UMeeT KOHLENTyalbHOe U NPaKTH-
yeckoe mpenHasHadeHue (JIyn DBepxkesb), MOCKOMBbKY HaeT BO3MOXKHOCTB, C
OQHOH CTOPOHBI, OCYLIECTBJ/SATh KOHLIENTYaJ bHbIH BbIBOJ, CBSI3aHHBIA C MOHS-
THeM, (OpMOH, comepKaHMeM M LeJblo 1paBa U rocylapcTBa, a C APYrod
CTOPOHBI, AUCLMIJIMHUPOBATH MBICJAb IOpUCTA U (OPMUPOBATH MPABOBOE
MBbILIJIEHHE U TOCYyAapCTBEeHHbIE B3TJISbl, COOTBETCTBYIOLIME YPOBHIO Pa3BHU-
THSI COBPEMEHHOH peajibHOCTH MpaBa U rocynapcTaa.

Paspylunre/sbHble TeHIEHUUMU B HOPMATHUBHO-NPABOBOH cepe U UHCTUTY-
LUMOHA/MN3aLMUN TOCYydapCcTBa, 0OyCJOBJEHHble MpPOLeCCAMU T100annu3auun 1
UHAMBUAYANM3aLUU OOLIECTBa, ONpedessioT 3adaud OoOLleTeopeTHYeCKOU
IOPUCTIPYAEHLIMU: BO-TIEPBBIX, KaK, UCMOJb3Yys TPAaAULHUIO PABOBOH HOpMa-
TUBHOCTH ([IOTMY IpaBa), CO31aThb YCJOBHUS [JIsl IPABOBBIX pelLeHUH, CBS3aH-
HBIX C BBICOKMM YPOBHEM MHIMBHIYyaJu3alUU OOLLIECTBA; BO-BTOPLIX, KAK CJIO-
JKUBILIMECS] NeMOKpaTHYeCKHe MHCTUTYTBl FOCYLAapCTBEHHOH BJIACTH HMCIOJb-
30BaTh B YCJOBHUSAX KpPU3UCA CyBepeHUTeTa U (OPMHUPOBAHHUS HAATOCYHaAp-
CTBEHHBIX HHCTUTYTOB.

B 3akJ/moueHue cjaenyeT MOAYEPKHYTh: COBPEMEHHAs IOPUCIIPYAEHLUHUS 10J-
’KHa OBITb CMOCOOHA OTBETUTb Ha BBI30BBI, KOTOPbIE CBSI3aHbI C MepeMeHaMu
B UeJIOBEKE, ero ColLMasbHOM U npupoaHoM ObiTuH. [loTomy obieTeoperuyec-
Kasl IOpUCIIpPYNeHUHUsl KaK (pyHAaMeHTa/qbHasi 00/1acThb BCEH HOPUCIPYLEHLHMH
NOJI2KHA TMepBOH MpeTepneBaTb U3MeHEHHUs, CIOCOOHBIE CKa3aTbCsl Ha BCeH
CUCTEMe IOPHUIMYECKOTO 3HAHHUS, NMPodecCHOHaNbHBIX HaBBIKaX IOPUCTA, Mpa-
BOBOM M IOCYJapCTBEHHOM Pa3BUTHUH COBPEMEHHOro 00llecTBa.
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AHoTauis

Obopomos 0. M. 3aranbHoTeopeTHYHA HOPUCMIPYIEHLiT — Teopis AepxKaBu i nmpapa
HoBoro uacy. — Crarrs.

CyuacHi npaBo Ta mep»kaBa BUMararoThb HOBUX MiAXONiB 0 iX TMi3HAHHS, CTBEPIKEHHS Ta
po3Butky. IOpucnpynenuis sk cdepa, 10 MiCTUTb 3HAHHS, MPUHUMIH, MidoaoremMu i T.o.,
HaOyBae HOBUX OOpHCIB. ¥ cHcCTeMi IOpUCIpPyHeHLil BinOyBaeThCs CTAHOBJEHHS (hyHIAMEH-
TanbHOi cepH, B SIKy BXOOUTb 3aradbHOTEOpPETHYHA IOPUCIPYAEHLis K Teopis mepxkKaBH i
npaBa HOBOTO yacy.

Karouosi carosa: paBoO3HABCTBO, NePKaBO3HABCTBO, IOPUCIPYIEHLIisl, Teopis AeprKaBu i
npaBa, 3araJbHOTEOPETHYHA IOPUCIPYIEHLis, MOBA MpaBa, MiArOTOBKA CleLiaJJiCTiB PUIHY-
HOTO Tpoisio.

Summary

Oborotov Y. M. Theoretical Jurisprudence as a Legal Philosophy of Modern
Times. — Article.

Modern law and state need the new approaches of its consciousness and development.
Jurisprudence as a sphere which consists knowledge, principles, myphologems etc. is
getting a new form. In the system of jurisprudence fundamental sphere arising is going
on, which includes theoretical jurisprudence as the legal philosophy of modern times.

Keywords: theory of law, theory of state, jurisprudence, legal philosophy, theoretical
jurisprudence, language of law, preparing of specialists of juridical profile.



