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B. O. Tyaakos

KPU3A KPUMIHAJILHOTO MPABA: CYNEPEYHOCTI
JOTMATIB Y4 JOTMATUKA CYMEPEYHOCTEM?

Binomo, 1o mep:kaBa He MOXe iCHyBaTH 0e3 KPHUMiHAJbHO-IPABOBOIO
MPUMYCY, OCKIJIbKH BiATBOPEHHS 3JIOYMHHOCTI K COLiaJIbHUU MpoLeC Ta iHIH-
BilyasbHa KPUMiHAJbHICTh OCOOUCTOCTI $IK iHOMBiAyanbHa SKICTb MOTpe-
OYIOTb iCHYBaHHSI IPUMYCOBHUX METOJIB peryJ/IOBaHHSl Ha Pi3HUX PiBHAX Mpa-
Bopeasnisauii. Jlionsam B3araJji BjacTHBa TeHAEHLisl AiiTU NeBiaHTHO, i KpUMi-
HaJIbHE IIPaBO BUCTYIIA€ OCTATOYHUM iHCTPYMEHTOM BILJIUBY B CHUCTeMi 3a-
XOMiB MEepPKAaBHOrO KOHTPOJIO. AJie IKUM BOHO TIOBHHHO OYTH, HACKIJIbKH
KOPEKTHO HTH ChOTOMHI LIJSXOM MOCTiHHOTO 30iJbllIeHHS HOBUX CKJaiB
3J104MHiB, 3a0yBaluu MpO AOAATKOBICTb KPUMiHAJbHOIO MpaBa?’

B ineani — i Mu muca/su BxKe MPO Lie — 3aCTOCYBaHHS KPUMiHaJ/bHO-TIpa-
BOBOI HOPMHU € ii HE3aCTOCYBAHHSM.

Ane came 1S 0CTaTOYHICTb 3aXOMiB KPUMiHAJBHO-IPABOBOTO BIIUBY, IXHS
AIUTIBHICTb, 30pPi€HTOBAHICTbL Ha IMPAaBO3aCTOCOBYBAHLIB Ta IX IMpaBo-
CBiIOMICTBb, @ He Ha MEepPeCiuHUX IPOMAaisH, NMOPyd i3 iHIIMMU CUCTEMHUMHU
Heno/MiKaMu MyOJIiYHO-IPABOBOTO PeryJOBaHHS, MPU3BEJNU 10 (POPMYBaHHS
3HAQUHOI KIJIBKOCTI CyIepeusIMBUX SIBULL Ta MPOLECIB, AKi y CyMi OalOTh MOXK-
JIUBICTb Ka3aTH MPO NPUIUHEHHS PO3BUTKY KPUMiHAJIbHO-IIPABOBOI NOKTPUHH,
3HAXOI’KE€HHSI KPUMiHAJBbHOIO 3aKOHOAABCTBA Ta NPAaBO3aCTOCYBAHHSA Yy CTaHi
cucteMHoi kpusu. Came Tak CTaBUTb MUTAHHS BiJOMMU yKpPaiHCBbKUH MpaBoO-
3HaBellb npod. B. HaBpoubkuii [1, c. 6—7], siku#i y cBoix po60oTax Mocaif0BHO
BU3HAYa€ Mepesik CHCTEeMHUX HeNOJIiKiB KPUMiHAJbHOTO 3aKOHONABCTBA Ta
npaBa (O/JaHKETHICTh, Ka3yiCTUYHICTb, MPOOiNbHICTh, JiIMITOBaHICTh KapH,
po3basaHCOBaHICTb CaHKLiM, HaaMipHa Au(epeHUialis BiANOBiAAJBHOCTI,
KOHCTUTYLiAHA, MiXKHAapOAHO-MPaBOBa Ta JOKaJbHAa KOJNHU3iHHICTb, He-
OTVIIIHICTh, XaOTHUYHICTh 3MiH, KOMIIJIATUBHICTb Ta BiABEPTHUU MO3UTUBI3M
OUCepTalilHUX NOCJiAXKeHb TOLIO), SKi BEeAyThb A0 HHU3bKOI e(eKTHBHOCTI
KPUMiHAJbHO-NIPAaBOBUX 3a00POH Ta AUCPYHKLIH KPHUMiHAJbHO-IPABOBOIO
perymoBaHHA. [IpoTe came wi iHCTUTYLINHI cynepeyHOCTi popMabHOI BU3HA-
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4eHOCTI KPUMiHAJbHO-IPABOBUX HOPM 3ajieXKaTb Bifl, HA »KaJjb, HEHAJIEXKHOTO
BUCBIiTJIeHHS NpoOJieM KPHUMiHAJbHO-IPABOBOI TeOpii y CydyacHidl JiTeparypi.
EKIeKTUUHICTD AOC/iI»)KEHb HA PiBHI KAaHAUAATCbKHUX Ta NOKTOPCHKUX POOIT
CBiIYMTBH, L0 raay3b KPUMiHAJBHOIO IpaBa IOKH 110 He B 3M03i 3a0e3NnednTu
HaJIeXKHUX TEOPEeTHYHUX TMiABaJUH CY4YaCHid CUCTeMi NMpaBopeasu3alil.

ABTOp He CTaBUTb METOWO Li€i CTAaTTi OryJbHUH KPUTHLIM3M Ta HEBIpy Y
CydyacHe 3aKOHOAAaBCTBO. PopMyBaHHSI KPHMiHAJIbHO-NIPABOBOI AOKTPHUHHU YK-
painu, il HaCTyMHICTb MalOTh MeBHY pauito. Ase. Mu 3arHanu cebe y TIyxui
KYT, KOJIH, IIy4d LIJAXOM Bil MO3UTHUBI3MY AOrMaTiB OO0 IPUPOLHO-NIPABOBOI
eMIIipUKH BiAuyBaHb, 3a/JUILU/AM CTApi cxeMM SIK (DiKLii MpH MEeBHUX Cylepey-
HOCTSIX KpHUMiHa/JbHOI MOJiTUKHU. HeBinBOPOTHICTbH MOKapaHHSl, PiBHICTb Ta
nugepeHLialisa BiANOBiIaJbHOCTi, MCHUXOJOTIYHA Teopis BUHHU, CyO €KTHUBHE
CTaBJIEHHS y BHUHY CTaJH iA€OJIOTIYHUMHU (PIiKLIIMU OOTMATiB MHUHYJOrO, SKi
NpOAOBXKYIOTh MoiwupioBaTucs i gani. Hacnpasai yce cknagnime. Manixei-
CTBO KOMYHICTHYHOI ifeoJiorii (popMyJtoBaI0 KOPCTKe CTABJEHHS A0 aKCioM
Ta NPUHUMUMIB, SKi 3a YBaXXHOIO PO3IJVIAAY ICHYBa/Ju He B AijeMi «4OopHe-
Oine», a y B3aeMOZil, KO, HANIPUKJIAL, IPUHLHUI BUHHOTO CTaBJIEHHS Y BUHY
peasni3yeTbCsl caMe OLHKOK BUHHOCTI 0COOM OpraHaMu AOCYIOBOTO CJiACTBA
Ta cynoMm y ¢GopMmyJsi BHU3HAHHS BUHU SIK CKJIALOBOi YaCTUHU Cy0O €KTHBHOI
CTOPOHM CKJaAy 3J0YMHY (3MilllaHa Teopisi BUHM — IPHU AOTMaTi MCUXOJO-
riynoi). Takux mpuKaaAiB HecrpalbOBYBaHHS JOrMAaTiB KJAACHHOI KPUMiHAJIb-
HO-TIPABOBOI JOKTPUHU Oe3Jiu.

3BiCcHO, g TeHOEeHLisT Mae Micle. bBinbin Toro, Mu BIeBHEHI, 1110 iCHYBaHHS
CUCTEMHOI KPU3U KPUMIHAJBHO-IIPABOBOrO PEryJOBaHHSA, 3a AKOI CYBOPiCTb
3aKOHIiB KOMIEHCYeTbCs HE0OOB'SI3KOBICTIO X BUKOHAHHS, MOB’fi3aHa i3 3a-
raJlbHUMH 33 piBHEM 00OB’I3KOBOCTi CyMepevyHOCTSIMH, Ha iCHYBaHHS SIKUX €
HeOOXiHICTb 3BEPHYTH YyBary.

[lepir 3a Bce, KpUMiHa/NbHe MpaBo, §K i iHWIi rasysi ny6J/i4yHoro npasa, 3a
caoBamu Cabino Kaccesde BuMyllleHe MOCTYMOBO 3BiNbHATH cebe Bim mapa-
IUTM, SIKi BOHO (hOPMYJIIOBAJO TPOTSTOM OCTaHHiX ABox crtopiu [2]. Lls Bu-
MYILIEeHICTh TMOB’f13aHa i3 MepPexoa0oM [0 ifeoJorii MoCTMOAEPHY, SKa CTae
MaHyUuol0 cepel MPaBHUKIB CBIiTYy B enoxy rjobasnisauii.

3 odnoeo 60ky, lie, BPaxOBYIOUH MOCTYIOBi Mpouecud oOMeKyBaHHS
J€P2KAaBHOTO BIJIMBY Ha 3JIOUMHHICTb, MEepexil Bil KOHLENTYyaJbHO OJU3bKOrO
KPUMiHAJBHO-TIPABOBOTO MO3UTUBI3MY 10 KOHCTATaLil IMPUPOLHOTO MpaBa K
LUiHHICTi (pecTopaTHBHA IOCTHULIs, OBEHaJ/JbHA IOCTHULiSI, KOMIeHCAlilHi Ta
PeCTUTYLi}HI MexaHi3MH, (OPMyBaHHS OCTHLI] NPUUETHUX — CYCIIiJbHE Npa-
BOCYIl, NIpUBATHU3ALis BUKOHAHHSA MOKAapaHH{A, IHCTUTYLiOHAJi3alid IOKa-
paHb Ta KapaJbHUX TPAKTHK).

Inesa mocTaTHbO MpOCTAa: HEMOXKJHMBICTH KJAACHYHUMHU MeTONAMH KpHUMI-
HaJIbHO-IIPABOBOI0 MPUMYCY 3a0e3MeUUTH CTPUMYBAHHS 3JI0YMHHOCTI SIK CO-
LiaJbHOTO iHCTUTYTY BUMYILIYE A0 MOLIYKiB HOBUX 3ac00iB BriuBy. Cycijib-
Ha MiATPUMKA HEKapaJsJbHOrO MpaBoCynis 3 OOKy MepeciyHuX rpoMaasiH 1ocC-
TAaTHbO BeJIMKA Y TUX KpalHax, Ae MOYYTTHA OCTpaxy Iepen 3JI0YUHHICTIO 10-
cturgo anoreto. Came TaMm uepes CycCIiJibHi opraHizauii Ta iHWi ¢opMu Ma-
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COBOTO CaMOBPSIIyBaHHS BeleTbCs poOOTa Mo HeUTpasisauil KpUMiHOME€HHUX
YUHHUKIB TUIOBHMHU 3ac00aMM BUXOBHOTO Ta KOMIIEHCALIiHHOTO XapakTepy.
Otxe MM 3ilITOBXOBYeEMOCS i3 (hOPMyBaHHSAM iHCTUTYTy KOoMIeHcauii Ta
pecTUTyLil y KpUMiHAJBHOMY 3aKOHOJABCTBI Ta IpaBi KpaiH Pi3HUX NMPaBOBUX
cuctem ta tpaguuii (KK Tloanannii, ®panuii, Kurao, Monanosu, [lToabuui
Ta iH.), KOJIM KOMIeHcallisl 30UTKiB »KepTBi 3/JIOUYMHY 3[iHCHIOETbCS B paMKax
KPUMiHA/JIbHO-IPAaBOBUX BIOHOCHH 1 3aMiHIOe c00010 NOKapaHHA. To6To
NepBicHI iel anMiHICTPYBAHHA IOCTHULII IPUYETHUX OTPUMYIOTb CBOE BTIJIEHHA
Yy KpHUMiHa/bHOMY 3aKoHOHaBCTBi. [IpoTe nokTpuHanbHOro oopmJ/eHHS LS
ines B OCTAaTOYHOMY BUIVISIAI BCE€ L€ HE OTpUMaJa.

JliticHo ¢birypa moTeprmijioro nMoBMHHA CTATH LIEHTPAJbHOK Yy CUCTEMi KpH-
MiHaJbHUX NpaBoBinHOCHH. [lopyd 3 UM, 3aBaxKaw4u Ha AesKi mpaLli BiTYM3-
Hsinux BueHux (B. Bopucos, O. Ilxyxa, O. [I3w06a, B. HaBpouskuii, T. [1pu-
cskHIOK, M. CeHaTOpOB), XapaKTEPUCTUKU {HCTUTYTY IMOTEPIIJIOr0 B KPUMi-
HaJbHOMY IIpaBi PO3rJISAAIOTbCS HE K TOJIOBHI, a K BTOPHUHHI.

Ile cynepeunTb SIK KOHCTUTYUIMHUM MPUHLHIAM MePBiCHOCTI 3aXUCTYy
npaBs i cBOOOA rPOMAaAsiHMHA, TaK i caMil ifel HOBITHbOIO BUIVISILY CTPYKTYPH
KPUMiHAJbHUX NPAaBOBIAHOCHH, y SKUX (PirypH MOTEpHiJoOro, 3JI0YMHUSA Ta
NPeACTAaBHUKIB NepPXKaBU BUIJIAAAIOTh SIK €IMHOBAJIEHTHI.

KpuminanbpHO-paBoBi yroau $IK AOMOBJIEHOCTI MiXK 0cOOaMH, 110 CHpHS-
I0Tb BUHMKHEHHIO, 3MiHi Ta peaJiizalil KpUMiHa/JbHO-IPABOBUX BiIHOCHH,
MOXKYTb MaTH pi3Hi (opMHU.

[lo-mepiue, e nmoB’s3aHO i3 yrogaMu §IK e€JeMeHTOM 4M MepeayMOBOIO
KpUMiHaJMi3alil, KoMK MpoLeC OLHKU OigHHA 9K 3JOYUHHOIO 3aJIeKHO BiI
O3HAK MAaJIO3HAYHOCTI MifiHHA 3aJ/€XKUTb BiJl CYMiCHOI OLIHKHM aKTHUBHOCTI
3JIOYMHLIS YU BOJIEBUSIBJEHHS TMOTEPIMIIOro (MpuBaTHE OOBUHYBAUEHHS).

[lo-npyre, Mu 3ilUTOBXOBYEMOCS i3 CyTO KPUMiHaJbHUMH yrogamu (cCris-
yuacTb, okpemi Hopmu Oco6usuBoi yactuau KK, ne 3/0uuHHe nisiHHS peadi-
3yETbCS 32 YMOB iCHYBaHH§I YTrOAM, MOCATA€ HA ONHOTO i3 yYaCHHUKIB MPaBoO-
BIIHOCHH UM COLiaJbHUH 3B’SI30K MiK HHUMH).

Hanpukinui, KpuMiHa/JbHO-NIPABOBi yroau BilirparmTb 3HAYHY pPOJb y Me-
XaHi3Mi 3BiJibHEHHS Bil KpUMiHa/JbHOI BiAMOBiZAJbHOCTI Ta MOKapaHHs (Mpu-
MUpPEHHSI 3 MOTePHiJnuM, AiMOBe KasATTs, Nepeaada Ha MOPYKH, 3BiJIbHEHHS Bif
BinOyBaHHSl MOKapaHHS 3 BUIPOOYBaHHSIM Ta iH.).

[esiKi 3 HUX MalTb CyTO (POpPMaNbHUM BUIJISA YrOAH, NesKi € OCHOBHUM
€JIEMEHTOM, YMOBOK BHUHUKHEHHS YU 3BiJIbHEHHS BiJl KPHUMiHAJbHOI BiAIOBI-
nanbHocTi. [lomnpenus npsiMoi 3ajeXKHOCTI KpuMiHaJi3alil AisHHSA (BU3Ha-
YeHHs MisiHHA $IK 3JIOYMHHOTO) BiJ BOJIEBUSIBJIEHHSI MOTEPMIJIOT0O MOLIUPIOE
MEeXXHU TPUBATHUX 3aCaJ y KPUMiHAJBHOMY IIpaBi, Bede N0 BipTyaJbHOCTI
BiTHOCHUH, KOJIM JepKaBHUU MPUMYC € JIMLIe NiATPUMKOI BOJI caabKoOi JIto-
IWHU, a He (opMOI0 BUpaxkeHHs BOJi KJjacy, 1o nanye. Kpuminanizauis,
Jlep>KaBHa peakLlis Ha 3JIOUMH Ta OKAPAHHS BU3HAUAIOTLCS NPUBATHOIO OCO-
6010 i Lie He MOBepPHEHHS N0 Teopii MPUBATHOrO MOKAPAHHS, ajie HOBE PO3Y-
MiHHSI 3HAYYLIOCTI MyOJUYHO-TIPABOBOI CKJIAAOBOI Y (DOPMYBaHHI NOKTPUHHU
CYy4aCHOI0 KPUMIHAJbHOTO IpaBa.
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3 dpyeoeo 6oky, iHma npobiema, 3 KO0 3iMITOBXOBYIOTbHCS CydacHi
TEOPEeTUKH KPUMiHAJBbHOIO MpaBa, — ¢aTanbHa MiATPUMKaA CTabiNbHOCTI
iHmeTepMiHICTBCKOI MOJeJi, OCKiJIbKM TMPUPOAHUHU AeTepPMiHi3M 0COOUCTOI
MOBE/iHKU CYyNepeYuThb O0iXeBiOPUCTCHKUM HOPMATHUBHUM BCTAHOBJIEHHSIM BH3-
HaueHHs1 BUHHOCTI ocobu yepe3 cyO €KTHBHE iHKPUMiHYBaHHS.

Came ¢axkTu 06’ €KTHUBHOIO iHKPUMIHYBAaHHS Y CKJaAax 3JI0UMHIB i3 MoOm-
BiHOIO (DOPMOIO BUHHU y NeSKUX OJaHKeTHUX HOPMax CBilyaThb PO MOLUKPEH-
HA OYMKHU [P0 Kay3aJ/bHICTb JIIOACBKOI MMOBEIHKH.

Ane 1e cynepeuuTh CyTHOCTI MOAesi KPUMiHaJbHO-TIPABOBOTO 3aXUCTY
yepes aJeKBaTHe MOKapaHHSA BHHHHX.

[H1IOIO MOBOIO: iHAMBIMyaJsi3allis MokapaHHsi 6a3yeTbCs HAa XapaKTepPUCTHU-
Kax JisiHHS BUHHOI 0COOM i came HisIHHS € OCHOBOI BHOOPY MexKi MOKapaHHS.
CrneuianbHi MexaHi3MH KpUMiHAJbHO-IPABOBOTO BIJIMBY (3axonu Oe3mekH,
KOMITeHcallil, colliaJbHOTO 3aXHUCTY) He BiANpallbOBYIOTb, OCKiJIbKH iCHYE
npobJjeMa i3 aneKBaTHUM Y3TrOJKEHHSIM KapaJibHOi CYTHOCTI LIMX 3aXOMdiB i3
CTyIleHeM CYCIHiJibHOI HeOe3MeK:u BUHHOI ocoOu Ta moTpebamMu KepTBU 3J10-
uypHy. Jlo peuH, BiJibHE 3aCTOCYBaHHSl KapasJbHUX 3aXOMiB O€3MeKH AJs1 MeTH
Tepopy y 30-x pp. XX CTOJTTS HAmas0 HEraTUBHOTO PO3YMiHHS Ta OLLHKHU
LUX 3aXOHiB y NOKTPHUHI CbOTOAEHHS.

Cyn Bu3Hae oco0y BHHHOIO Yy CKOEHHi 3/JI0YMHY Ta BH3HAYae afieKBaTHe
MokapaHHs. Asie Cym Ud y AesiKMX BHMAAKax aAMiHICTpAaTUBHHUH opraH (ammi-
HiCTpaTUBHHUU HaTJIsA/, BUIBOPEHHS 32 MeXi ep:KaBu, HANIPUKJIA) MOXKE YyxKe
3apa3 3poOUTH BHUCHOBOK MPO WIKIAJIUBICTb (KPUMiHAMBbHICTb) caMoi JIIOAUHU
(KpuMmiHa/sbHe MUHYJE), ii cTaHy (6iosoriuni o3Haku), ctaTycy (mpaBoBi Xa-
PaKTEePUCTHKH) i3 3aCTOCYBAHHSIM OKPEMHUX MPUMYCOBHUX 3aXOJiB, LIO MO CYTi
30iratoTbcs i3 3axomamu Oe3NeKd Ta COLIaJbHOIO 3aXUCTY, SIKi BU3HAIOTBHCS
TAaKUMU B {HILUUX IOPUCAMKUIAX EBPOMHU.

Hanpukinui ines cBo6oau BoJii 0COOUCTOCTI He KOpeJsloe i3 HeoCBiIOM-
JIIOEMHUM TICUXIYHUM, €JIEMEHTIiB SIKOrO 32 yMOB TOTaJIbHOI KPU3W BCTAHOB-
JIIOETbCSA yce Oijiblle y CyCHiJbCTBI Ta iHAMBIAyaJibHIA MOBeMdiHLI OcoOuC-
tocTi. o peuu, 3aKJAUKH [0 BUKOPUCTAHHS KOPCTKHUX BHUMIIB MOKapaHHS
(ximigyHa KacTpauisi, CTepuJ/i3allisi) 10 NMeBHUX KaTeropidl 3J0UMHIIB (CEeKCy-
anbHi 3604nHLi, enodinn) came MoB’si3aHi i3 po3yMiHHAM HeOe3MeKH pelu-
IWBY 3 OOKY KPUMiHAJbHUX OCOOUCTOCTEH i3 CBOEPIAHUMHU CTEPEOTUIIAMHU Ta
naTepHaMH.

3Bigcu npob/jema MOpylLIeHHS MpaB JIOAWUHU Y KPUMiHAJbHO-NPABOBIil
JOTMi 3MiHIOETBCS Ha MpoOJeMy aneKBaTHOCTI 3aXHUCTy LMX NpaB TpaguLLil-
HUMH 3acobOaMy KPHUMiHaJbHO-NIPABOBOrO pearyBaHHs. B imeasi mu 3iliToBxo-
ByeMocs i3 TppomMa 0a30BUMHU eJeMeHTaMH, §IKi CydyacHa KpHMiHaAJbHO-NIPABO-
Ba NIOKTPHHA BUKODUCTOBYE, ajie He 3aBXKAHU OMHUCYE (3JI0UHH, 3JOUHHHICTD,
KPUMiHAJIbHICTh). 3aBOAHHS caMme i MOJSirae B alleKBaTHOMY (DOpPMYJIIOBaHHI
KPHUMiHA/JIbHO-IPABOBUX 3a00pOH Ta BIANOBIIHUX NEePXKABHUX peaklid Ha wi
SIBUIIA 3@ JOMOMOTOI0 KPUMiHAJbHO-IPABOBUX iHCTUTYTIB. CXeMaTHUHO i€
MoOXKe OyTH BHSBJEHO y Takid (opmi.
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Bun asuuma llep:kaBHa peakiiis
CycninbHo HeOe3neuHe MisTHHS 3axin couiagbHOTO 3aXUCTy
KpuminanbHuil npocTynok 3axin Gesneku, aJbTepHATHBHI 3aX0MH
KpuminanbricTh 0cobu 3axin Oesnexku
3104nH [TokapaHHsl, KOMMNeHcaliliHi 3aX0nn
3JI0YUHHICTD Koso kpumiHanbHO-TpaBOBUX 3a00POH y LIJIOMY

Orxe, cHCTeMHa KpU3a KPHUMiHAJbHOIO NpaBa MOB’SI3aHa i3 OCTATOYHOIO
HEeBHM3HAYEHICTIO BIANOBiAi HA 3alMTAaHHA L0, K Ta AKUM YUHOM MM 3aXHU-
11aemMo?

[Ilono KOHKpEeTHUX CyIlepeuHOCTel MialeKTUKU PO3BUTKY KPUMiHAJbHOTO
npaBa K CUCTEMHU HOPM IIPO 3JIOYUHU Ta COLiaJbHY peaklilo Ha HUX, TO
cepell HUX SIK MEPCHNEeKTUBHUX HANPSMKIB MOAOJNAHHS TVIMOMHHOI KPU3U 1OT-
MaTiB CJi 3a3HAYUTHU:

1. CynepeuHicTh MiXK Kapa/jbHOIO CYTHICTIO KPHUMiHaJbHOI MOJMITHKH Ta
CTyIeHeM II Y3rOIKeHOCTi i3 CYCHiJIbHOIO OYMKOK Ta CYCIHiJbHOK CBIIOMi-
cTio. OpieHTalis KpUMiHAJbHOTO 3aKOHOJAABCTBAa Ha mMepenbaueHi KOHCTUTY-
iero 06’€KTH Ta TMPIOPUTETH 3aXUCTY He 30iraeTbCs i3 MOILIKMPEHICTIO TOPY-
lIeHb KPUMiHA/JbHO-IPABOBUX 3a00POH y CYCIiNbCTBI, 110 HaLa€ MOXKJHUBOCTI
BIJIMBY HAa KPUMiHA/JbHY MOJITHKY (uepe3 3aMOBJIEHHSI Y 3aKOHOTBOPYOMY
npoueci KpuMiHaMi3awii/nexpuminanisaiii), Ha npouecyanbHi (YHKLI TOILO.
Jlo Toro X Hapox $IK 3aMOBHHUK CTa0iJibHOI BJAAM y 3HEBipi 10 HdepKaBH
JIOKaJIbHO (DOPMY€E CAaMOCTiHHI MeXaHi3MH pearyBaHHS Ha 3JIOYUHHICTb (Bif
{HAUBiAYyaJbHOI IOMCTH Ta CaMOCYIiB, A0 FPOMAaACbKOr0 OCYAYy Ta NPOLenyp
pectutyuii). [epxkaBHa iHTepBeHLisa y cdepi 3acToCyBaHHA KPHMiHa/NbHOI
Kapu 3MiHIOETBCS CyCIifbHOW0. | MU 3apa3 sikpa3 cTOIMO Ha MOPO3i OCTAHHBOI.

2. CymnepeuHOCTi MiK KOHCTHUTYLIHHO BCTAaHOBJIEHHMH 3pa3kaMu 00 €KTiB
KPUMiHAJBHO-IIPABOBOI0 3aXUCTy Ta MpolecyaJbHUMHU (popmMaMu peaJiisauii
Takoro 3axucty. KpumiHajibHe mpaBo iCHye He TiJIbKM B CUCTeMi HOpM —
BOHO KOHKPETHO IOB’si3aHe i3 MexaHi3MoM mnpaBopeasnusaii. [Ipote came He-
MOZKJIUBICTb MPOLECYaJbHOIO BCTAHOBJIEHHS ICTUHU IO CIIpaBi € pe3yJibTa-
TOM iCHYBaHHS MIPOTAJIMH y KOPCTKO CPOPMYJbOBAHIN NUCMO3HULII KPUMiHAJb-
HO-TIPaBOBOI HOPMH, IKA HE B 3MO3i INOSICHUTH aapecary, K i AKUM YUHOM I10-
BHHHA OyTH MOKapaHa BMHHaA ocoOa. [IpukaanoM MOXyTb CJAyKUTH MPOTraJiu-
HU B PeryJiloBaHHi BiIHOCHH y ranysi iHpOpMaLilHUX Ta i{HLIMX HOBIiTHIX TeX-
HOJIOTiH, OCKIJIbKM CaMe HeaneKBAaTHa peaklis 3aKOHOAABLS He Haaa/aa MOXK-
JIMBOCTI 3ampauioBaT UM HOPMaM y IOBHY CHJY.

3. CynepeuHocTi Mik My6J/i4YHO-IPABOBUM XapaKTepOM ifeoJioTii neprKas-
HOr0 NPUMYCY Ta {HAMBiAya/JbHOI (POPMOIO peasu3alil KpUMiHaAJbHOI BiAmno-
BilaJIbHOCTi, 3a sIKOI MpoOJieMaTHKa B3ae€MHOI BiANMOBiAANbHOCTI, KpUMiHAJIb-
HOI BiANOBiNA/JBHOCTI AeprKaBH, COLiaJbHUX CIINBHOT, IOPUAMYHHUX OCiO He
KOHCTATYETbCHA B3araji 4Yd BU3HAETbHCH HENOPEYHOIO 32 YMOB BIiICYTHOCTI
ictopuyHoi HactynHocTi y nmormi. Lle, 3a ymMoB BimHOCHOI Hee(eKTHUBHOCTI
KapHu, MPU3BOAUTDL 0 MOLIUPEHHS NMPUBATHO-NPABOBUX HAYaJl y KPUMiHAJbHO-
My mpasi, dKi 3a BCIJAKOI MiATPUMKH BCE€ XK TAKU PO3MHUBAITbH CYTHICTH
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pery/oBaHHs. LleHTpaniszauis npuMycy 3MiHIOETbCS PECTUTYLIEI0 Ta KOMIIEH-
cauieto (mauB. cT. 1177 UK Ykpainu), a B momanbiioMmy — i KpUMiHaJi3alli€eo
NisiIbHOCTI 3 ypaxyBaHHSIM BUKJIOUHO iHTepeciB noTepniaux (Qpi3uyHux Ta
IOPUAMYHUX O0Ci0O, coLialbHUX CIHiJBbHOT).

4. CymnepeuHOCTi MiK (popMabHOI BH3HAYEHICTIO KPUMiHAJIbHO-TIPABOBOI
3a60poHU Ta BipTyaJbHicTIO (po3MuticTio) ii 3actocyBanHs. CrpaBa He
TiJIbKi B JJATEHTHOCTI 3JIOUMHIB, ClpaBa Ille U B yCBiOMJIEHH] HAaceJeHHAM (4u
MEeBHOIO HOro 4acTUHOW) caMe 3a00POH K MOTEHLiHHOTO KePiBHULITBA 10 Mil.
KprMmiHanbHi NpakTHKU He € ejeMeHTOM IPaBOBOTO aHasli3y — L& OCHOBa
KPHUMiHA/JIbHOrO UM MCEeBAOKPUMiHAABHOTO 3aciby »KUTTS. 3JI0BKUBAHHS Mpa-
BOM Ha PU3MK iCHYE SIK €JeMeHT PO3BUTKY Oi/bLIOCTI LIaXPAUCBKUX MPAKTHUK
(peanizallisi 3acobiB /i CXyAHEHHS, A5 O0poThOU i3 anomnelieto, Teaemap-
KETHUHI, MepeXXKeBHUH MapKeTHUHI, He Oydydyd 3JI04MHAMH, € (POPMOI KpHUMi-
HaJbHUX MpakTHK). Aje... Jlo peuu, He TMi3HAHUX Ta He peasi3oBaHUX y dop-
MasbHUX 3a00poHax. KysnbTypa 3/704MHY Ta 3/0BXKHUBAHHS MPABOM I[OBUHHA
CTaTH TaKUM XK€ eJeMEHTOM MAOCJiIKEeHb, K i KyJbTypa MOBEAiHKH Yy CY-
chnisibHUX AinsiHkax. CaMme MopaJ/jbHAa HeBU3HAUeHiCTb 3a00OPOHU HiBeJIOE
AKICTb KPUMIHAJBHOIO 3aKOHY.

5. CynepeuHicTh MiXK eKCTpaKpUMiHaJbHUM TpaBoM (MiXKHapoaHe Ta
MixKIepKaBHe KpUMiHa/JbHE MpPaBo) Ta JOKAJbHUMHU NPABOBUMH CUCTEMaMHU
MoB’si3aHa He TiNbKU 3 peaJiszalielo MPUHLMUMIB HAaQHALOHAJBHOTO M0O3aKOH-
CTUTYLIHHOTO KPUMiHAJBbHO-IPABOBOTO 3aXUCTY, ajie ¥ 3 ie0J/orielo CyBepeH-
HOCTi Kapu.

OT:xKe pO3MHUTTS MpeaMeTa KPUMiHAIbHO-IPABOBOIO PEryJOBaHHS, MpPUBa-
TH3aUildHI NPOLECH Yy KPUMiHAJbHOMY MpaBi, HOro BipTyasbHICTh y NHHAMiy-
HUX BiJHOCHHAX i3 HaACeJIeHHAM IOpyY i3 iCHYBAHHSAM HEKIJIBKOX MOJeJ/eH
KPHUMiHAJBbHO-TIPABOBOTO pearyBaHHA Ha PI3HUX PiBHAX COLIaJbHOI B3a€MOMIil
notpebye MEBHUX peakUid Bil CyCHiJbCTBAa Ta HAYKOBOI AYMKH LIJSXOM
(hopMyBaHHS UM YTOYHEHHS MEBHUX JAOTMaTiB Cy4acHOi KPUMiHAJbHO-IPABOBOI
JOKTPHUHHU.
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Y pob6ori #ime MoBa Mpo iCHyBaHHS CHCTEMHHX CYTMEpPEeYHOCTEH B OMHCI MpeaMeTa Kpu-
MiHa/IbHO-NIPABOBOT0O peryJ/0BaHHS, 110 BeAyTb A0 CBaBiIIfA y HOTMaTHLi Cy4aCHUX KpPHUMi-
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Summary

Tulyakov V. A. Criminal Law Crisis: Contradictory Dogmas Versus Dogmatize
Contradictions. — Article.

Some modern approaches connected with privatization of criminal legal relations,
minimization of coercive powers, differentiation of criminal liability on international and
multinational level are analyzed in this issue. The author stresses that orientation on
ancient dogmas and ideas of XIX century stands in contradiction with global changes of
crime and criminality. Some legal aspects of this problem are analyzed.
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