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MPABOBA MPUPOJA CMOPIB LOJAO0 NPOXOJ)KEHHS
MYBJIYHOT CJAY)KBU B YKPATHI

Koncturyuist Yxpainu [1]| Bu3Hauae Ykpainy sik npaBoBy Aep:KaBy, B fKil
€/lMHa JeprKaBHA BJaJa 3AIUCHIOETHCS 32 MPUHLMIIOM MOAINY I HA 3aKOHOAB-
4y, BUKOHABUY Ta CyAOBY. BaKJIMBUM UHMHHUKOM, SIKUH MpPEACTaBJ/SE €IUHY
Jep>KaBHY BJIaly, He3asexXHOo Bif ii BUAY, € nyOJidHa cayxKkba siK coliajlbHO-
npaBOBa IHCTUTYLis, MOK/JIMKAaHA 3a0e3neuyBaTd peaJsi3alilo i 3axUCT Mpas,
CBOOOJ Ta 3aKOHHUX iHTepeciB (PisMYHHUX | IOPUAMYHUX OCIO y B3aeMHHAX 3
nepxkaBoto. Bin ii mpodeciiHOCTi i KOMNETEeHTHOCTi, aBTOPUTETHOCTI i cTa-
OinbHOCTI, 3a0€3MeYyeHoCTi i 3aXULIEHOCTI 3aMeXUTh (PYHKLIOHYBaHHS $IK
JepKaBHu, TakK i rPOMaAsSHCbKOTO CYCHiJbCTBA. 3TifAHO 3 HOpMH 4. 2 cT. 124
Konctutyuii ¥Ykpainu 10puCAMKILis CYIiB MOLIKMPIOETHCS HA BCi MPABOBiIHOCHU-
HY, 110 BUHUKAIOTb y gAep:kaBi. CynoBa cucrtemMa YKpaiHM CKJI3JaeTbCs 3
KoncruryuiiiHoro Cyny YkpaiHu Ta cyaiB 3aranbHoi topucaukuii. Cucrema
CYHiB 3araJjbHoi 0pucAUKLii odo0eTbesi Bepxosuum Cynom Ykpainu. B cuc-
TeMi CyIiB 3ara/jbHOi IOPUCAMKLI] HiI0Th 3arajbHi Ta creliani3oBaHi (rocmo-
JNapChKi Ta aJMiHICTPATHUBHi) CYIH.

Cynu, y ToOMy YdcJ/i # aaMiHiCTpaTHUBHi, HaliJE€HO BiAMOBIAHOW KOMIETEH-
uiero A5 3AiMCHeHHS npaBocyans. KomneTeHliss anMiHiCTpaTUBHUX CY[iB He
30iraeTbcsl i 3aKOHOABUYO BiLOKPEMJIEHA Bil KOMIETEHLl CYyaiB, 110 peanidy-
I0Tb KOHCTUTYLIHHY, KPUMiHaAJbHY, UUBiJIbHY, rocnogapcbKy opucaukuii. [Tin
KOMIIeTEHL€I0 aAMiHICTPATUBHUX CYIiB Yy CAMOMY 3arajibHOMY BUIJISILI PO3Y-
Mi€TbCSI CYKYIIHICTb iX NMOBHOBaXK€Hb. 32 CBOIiM 3MiCTOM TakKi MOBHOBAaKEHHS
NOMI/MSAI0ThCS HA NpeaMeTHI Ta (pyHKUiOHa/NbHi. [I[peaMeTHUMU € MOBHOBaXKeH-
HS1 aAMiHICTPATHBHUX CYIiB PO3T/SAATH MeBHE KOJO (KaTeropii) IOpUIUUHUX
CTpaB, L0 He PO3TAsAalTbes iHIIKMMHU cynamu. CripaBH, siKi yIOBHOBaXKeHi
pPO3T/IANATH aAMIHICTPATUBHI Cy[H, MO3HAYAIOTLCA K CIIPaBU aAMiHICTPATUB-
HOi ropucaukuii (aaMmiHicTpaTuBHi cripaBu). CyKymHICTb MpeAMETHHUX TOBHO-
Ba)KeHb AAMIHICTPATUBHUX CYAiB CTAHOBUTb IX MPEAMETHY KOMIIETEHLIO.

DyHKLIOHANIbHUMHU € TOBHOBAXX€HHS aAMiHICTPAaTUBHUX CYIiB BUYMHATH
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pisHOMaHiTHI mpouecyanbHi Ail npu 3aificHenHi mpasocyaas. IHMME ca0Ba-
MH, Lle MOBHOBAaXXeHHSI CyAy NPH BUPIlLeHHI aaMiHiCTpaTUBHOI cripaBu. PyH-
KLUIOHAJIbHI TOBHOBAXKEHHSI MOXKHA MOAIIATH HA OKPeMi I'pPymH, 30Kpema Io-
BHOBaXXK€HHS 10 3a0e3MeueHHI0 y4acTi B NpoLeci 3alikaBaeHux ocib, 30upaH-
HIO, NOCJII’KEHHIO Ta OLiHLI [0Ka3iB, MO BUHECEHHIO pillleHb, MepeBipui iX
3aKOHHOCTi Ta OOIPYHTOBAHOCTI, 3BEPHEHHIO CYNOBHUX pillleHb A0 BUKOHAHHS
tomo. CyKynHicTh (DYHKUiOHAJIbHUX MTOBHOBaXKeHb — (DYHKIiOHAJbHA KOMIIe-
TEHLif aAMiHICTPATUBHUX CYAiB — BU3HAUAETLCS 3 YPaXyBAHHAM IX NpeaMeT-
HOI KOMIIeTeHLil — OCOOJIMBOCTEH IPUAMYHUX CIIPaB, HA SKi BOHA IOLIU-
proeTbes. [IpaBocynnsi, K OisiIbHICTh aAMiHICTPATUBHUX CYIiB, 3MiHCHIOETH-
csl depes peadisalioo iX (PyHKLIOHAJbHUX MOBHOBaXK€Hb LIOA0 BUPILLIEHHS
CIpaB, Ha sKi MOLIUPIOETbCS IXHA MpPeAMeTHA KOMIIeTEeHLIs.

3 MOHATTAM KOMIMETEeHIil TiCHO MOB’si3aHUH TepMiH «opucaukuis». I[lin
IOPUCOUKLIEID PO3YMIIOTh «BCTAHOBJIEHY 3aKOHOM I1PAaBOMOYHICTH BiAMOBI-
HUX OepKaBHUX OPraHiB BUPILIYyBATH NPABOBi CIIOPU Ta CIpPaABU NPO MPABO-
MOpYIIeHHS, OUiHIOWYU Aii cy6’'eKTiB 3 TOYKMU 30PYy iX MPABOMIPHOCTI UM He-
[IPaBOMIPHOCTI, 3aCTOCOBYBATH IOPUAUYHI CAHKLUil A0 IPaBONOPYLIHUKIB; Te-
PUTOPilO y MiABIAOMYOCTI NEBHOIO OpPraHy BJIAAH; 3AIUCHEHHS NMPABOCYAASA, A
TAaKOXK {HLIY AiSiJIbHICTb 110 PO3MJIALY MPABOBUX CIIOPiB, CIIpaB IIPO MPABOIIO-
pYLUIEeHHs i 3aCTOCYBaHHIO CaHKUil» [2, c.696]. HesBaxkaoun Ha 6Harato-
3HAUHICTb TepMiHA OPUCOMKLISA», BiH MO3HA4yae, y Meplly yepry, MOBHOBA-
JKEHH$Sl MEeBHUX OpraHiB LI0J0 BUPILIEHHS MPaBOBUX CIOPiB, 3aCTOCYBAHHSA
IOPUAUUHUX CAHKLIM Ta 3AIMCHEHHS IHIIMX NPUMYCOBUX 3aXOMIiB.

OTxXe, IOpUCAMKIIA € KOMMeTeHIli€lo (JaCTHHOI KOMIeTeHLii), ane He
OyIb-IKOTO OPraHy, a TiJIbKM OPTaHy, SIKUH Ma€ MMOBHOBAaXKeHHS 0 BHUpiLIeH-
HIO NPAaBOBHUX CIIOPiB, 3aCTOCYBAHHIO 3aXOiB NMPAaBOBOTO NPUMYCYy. Takum
YUHOM, TOHATTS <IOPUCHUKLIA» 3aCTOCOBYETbCS BiIHOCHO OO IOBHOBAXKEHb
OpraHiB CynoBOI BJIaAH, IHIIUX OPraHiB, L0 3AIUCHIOIOTbL IIPABOOXOPOHHY
(PYHKLIIO, 3aMiCTb MOHATTS <«KOMIeTeHLis». ¥ Oi/bll BY3bKOMY 3HAueHHI
MOHATTS <IOPUCOUKLISA» 3aCTOCOBYETHCSH [JIA MTO3HAYEHHS TiJIbKH MIPeaMeTHO]
KoMIeTeHLii cyn1oBUX ab0 MpPaBOOXOPOHHUX opraHiB. Came y LIbOMY CeHCi
3aCTOCOBYETHCS MOHATTS «aAMiHiCTpaTHBHA topucaukuis» y Kogekci anmiHi-
CTPATUBHOTO CYIOYMHCTBA YKpaiHH.

HeoOxinHO 3a3HauuTH, WO MOHATTS <«aAMiHICTPATHBHA IOPUCAUKLIA» €
JNAaBHO BiIOMHUM aAMIHICTPATUBHOMY IIPaBYy i CTOCYETbLCA He JIHIIE aaMiHiCcTpa-
TUBHUX CYHiB [3—6]. AnMiHiCTpaTUBHA FOPUCAUKIIST PO3TISIAETHCS TAKOXK SIK
YaCcTUHA KOMIIeTEHL{l IMeBHUX OPraHiB BUKOHABYOI BJAAM, OPTaHiB MiCLIEBOro
CaMOBPSAAYBaHHS IO PO3IJSAY CIpaB IO CKaprax, 3aCTOCYBAHHIO 3aXO.iB
aAMiHICTPATUBHOrO NMPUMYCY, Y TOMY YHCJI U HAKIAAEHHIO aAMiHICTPATUBHUX
CTSITHEeHb. BiIMiHHICTH MiK 3a3HaY€HHMH BHUOAAMH AAMiHICTPATUBHOI IOPUC-
IUKLii noasrae y dopwmi ii peanisauii. FOpucaukuis anmiHicTpaTUBHUX CY/iB
MoB’si3aHa i3 3MiHCHEHHSAM MPaBOCYAAS i peanidyeTbesi y opMi aaMiHicTpa-
TUBHOTO CYIOUYMHCTBA, TOAI AK aAMiHICTpAaTUBHA IOPUCAMKLIA {HLIUX OPraHiB
€ 3a CBOIM 3MiCTOM MPOSIBOM BHUKOHABYO-PO3MOPAAUOI NiAMBHOCTI U peaJi-
3ye€TbCSl B aAMiHiCTpaTUBHUX npouenypax. [Ipu upomy, 3BaKyrouyu Ha MOLLIH-
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peHHSl CyNOBOi IOPHUCAMKIII Ha BCi MPaBOBiIHOCHHH, LI0 BHHUKAIOTb B YK-
paiHi, BUpIillleHHS 3a3HAYeHUX CIIPAB OpPraHaMHW BUKOHABUYOi BJAAH, OPraHaMu
MiCLIeBOr0 CaMOBPSILYBAHHS, iX MOCANOBOI YU CJIYKO0BOIO 0COOOI0 HE BHK-
JIDUa€ MOXKJIMBOCTI iIXHBOIO HACTYIHOIO CYLOBOTO PO3Tasny y (opmi aamiHi-
CTPATHUBHOIO CYAOYMHCTBA.

Konekc amgminicTpaTuBHOTrO cymounHcTBa Ykpainu (mani — KACY) [7,
CT. 4] BU3Hauae, 10 IOPUCAMKLISA aAMiHICTPAaTUBHUX CYiB MOLUUPIOETHCS Ha
ny6JiiyHo-npaBoBi crnopu. Taki crnopu, nmepenaHi Ha BUPillleHHS aAMiHicTpa-
TUBHOTO CYyAYy, [0O3HAUYAKTbCA SK CIPaBU AAMIHICTPATUBHOI HOPUCHUKLIL
(mani — anminictpatusHi crnpasu) (m. 1 4. 1 ct. 3 KACY). Ilpu ubomy y
ct. 17 KACY HaBemeHO BUUYEpHHUU Mepesik KaTeropid my6JiuHO-TIPaBOBUX
criopiB, sIKi BimHeceHO A0 aAMiHicTpaTuBHOI topucaukuii [7]. OTxKe, B KOH-
TEKCTI aAMIHICTPATUBHOTO CYJOUYMHCTBA Iil aAMIHICTPATUBHOIO IOPUCIUKLIIEIO
pPO3YMiIOTbCSl MOBHOBAXKEHHS AAMiHICTPATUBHUX CYAiB LIOAO PO3IJSLY MeB-
HUX KaTeropii myO.1i4yHO-PaBOBUX CIIOPiB.

3akoHonaBellb He PO3MIU(POBYE 3MiCT KaTeropii «myOJidyHO-PpAaBOBUH
crip». [Ipu ubomy 6e3 ii NpaBUABHOrO PO3YMiHHS Y A€SIKUX BUMAAKAX HEMOXK-
JIMBO 4iTKO BCTAHOBUTH IOLUMPEHHS AAMIHICTPATUBHOI IOPUCIMKLII HA NEBHY
fopuauuHy crnpaBy. OKpiM LbOTO, Y NOBiAHHKAX Ta €HLUKJONEIUUYHUX CJIOB-
HUKAX € BIACYTHIM fIK caM TepMiH «IyOJIiYHO-MPAaBOBUH CHip», Tak i HOro
MOsICHEHHS. 3 MeTOI0 3’siCyBaHHSI HOro CYTHOCTI Ta 0COOJUBOCTEH HEOOXiTHO
3BEPHYTHUCH N0 TEOPETUUHUX HAMpalloBaHb y cdepi couiasbHUX KOHQIIKTIB,
[0 IKMX BiH BIIHOCHUTBCSH, a TOYHilLle A0 Pi3HOBUAY OCTAHHIX — KOPUIAUYHOTO
KOH(JIIKTY. ¥ caMOMy 3arajbHOMY MJaHi COLiaJbHUH KOH(JAIKT MOXKHA IO-
3HAUUTH SIK MPOSIB 00 €KTUBHUX UM CyO €KTUBHUX CYyIlepeuHOCTeH, siKi BUpa-
JKAIThCSA y MPOTUOOPCTBI cTOpiH [8, ¢. 31|, iHIIUMU cj0BaMH, 1ie Taka CUTY-
allisi, KOJIM CTOPOHHU B3aeMOJii nepecyainyoTb OyIb-Ki CBOI LiJi, siKi cynepe-
4aTb YU B3AEMHO BUKJIOUAIOTbL OJHA OIHY.

JlianekTuka po3BUTKY CYCHiJbCTBA MOB’S13aHA i3 MOCTIHHUM BUHUKHEHHSIM
Ta PO3B’S3aHHSAM KOH(JIKTIB Ha pi3HUX PiBHAX Ta Yy pisHUX cdepax PyHK-
LiOHYBaHHS CcycnisbCcTBa. KOHPIIKT cayXuUTh criocoOOM BUSIBJEHHSI Ta PO3-
B'SI3aHHS1 CYMeEepPeuHOCTeH, 110 BUHUKAIOTb Yy CYCHiJAbCTBI. K Bimomo,
HauOi/NbI BaXX/JUBi CYCHiJbHI BiAHOCHHU Ta MOBEAiHKA JIIOJEU perjaamMeHTO-
BaHi HopMaMu npasa. [IpupoaHo, 1m0 KOH(IIKTH BHHUKAKOTL i y Lid cdepi.
Y Haibifbll IWUPOKOMY 3HAUEHHI Mil OPUAUYHUM KOHQPJIKTOM PO3YMilOTh
Oyab-IKUH coUiaJbHUU KOH(JIKT, B IKOMYy NPOTHOOPCTBO TaK YU iHaKIIe
MOB’513aHO 3 MPABOBUMU BiTHOCHHAMU CTOPiH (IX IOPUAMYHO 3HAUYLIUMHU HisIMU
Y¥ CTaHaMHU) i, TAaKUM 4YUHOM, CyO’eKTH abo MOTHBALis iX MOBeiHKH, abo
00’e€KT KOH(JIKTy MaloTb IPaBOBi 03HAaKH, @ KOH(JIKT TATHE IOPUAMYHI Ha-
crinku [9, c. 15]. Buxonsiun 3 Takoro BU3HAUEHHS IOPUAWYHOTO KOH(JIKTY,
MOXKHa CTBEPJXKYBAaTH, 10 Oi/lbIIICTb CoLiaJbHUX KOH(JIKTIB MOXKe OyTH
TpaHc(OpMOBaHa B IOPUAUYHI KOH(JIKTH. [HIIMMH c/0BaMH, 3a I0MOMOIOI0
IOPUIMYHUX HOPM Ta iHCTUTYTIB MOXKHA BTPYTUTHUCS Y PO3BUTOK Maixe Oy/b-
SKUX TMOMAIN (/ulle 32 NesIKUMHM BHUKJIOUEHHSIMH, HaNpPHUKJAAL KOTHITUBHUU
KOH(JIKT). Takum unHOM, KOH(JIKT BUHUKAE 11032 i He3a/eKHO Bill MPaBOBUX
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HOPM i BIIHOCHH i TiJIbKM MOTiM HaOyBae IOPUIUUHOTO XapakTepy (Tak 3BaHi
3MillaHi 4u nepexinHi ¢opmu opuanuHoro KoudJaikry [10, c. 126].

BnacHe 10pUIMYHHAN KOH(JIKT MOPOIKYETHCS IOPUAUUHUMHU CUTYaALISIMU i
pO3B’A3y€ThbCA IOPUANYHUMHU 3acoOaMu. CynepeyHocTi Ta iHTepecH CTOPiH Mmo-
PiBHIOIOTHCS BiAINOBiHO A0 BCTAHOBJIEHUX MPABOBUX HOPM. [HIIMMU cji0BamH,
KOH(JIIKT TyT MOB’SI3aHO 3 peaJii3alli€elo MpaBOBHUX HOPM (iX AMCHO3ULIA —
3aKpiMJaeHux y HUX CyO e€KTUBHUX MpaB, IPUIUUHUX 0OOB’SI3KiB, MOBHOBA-
JKeHb UM 1X CaHKLiH) UM i3 cCaMHMH MPaBOBUMU HOpMaMM (iX 3aKOHHICTIO UM
TJAyMaueHHsM). Taki opuanuHi KOH(JIKTH B IOPUAHYHINA JiTepaTypi iMeHY-
I0TbCS MPaBOBUMU criopamu. [IpaBoBuil crnip siBasie co6o 0OMiH JOMaraHHs-
MM | 3amepedyeHHsIMH, 110 MAaKTbh IOPUAWYHE 3HAYEHHS, fKi BUCYHYTO U 00-
I'PYHTOBAHO BiAMOBiIHO N0 BCTaHOBJeHUX MpaBoBUX HopM. [IpoxomkeHHs
IOPUINYHOIO KOH(JIIKTY 1032 BCTAHOBJEHUM MOPSAKOM PO3B’S3aHHS 3/1aTHE
MIPU3BECTHU 0 HEraTUBHUX CYCHiJbHUX HACJiAKIB Ta He rapaHTy€ JeriTUM-
HOCTi OTpUMaHUX Yy Takiil cnoci6 pedyabratiB [11, c. 126]. Takum yunOM,
MOKHa BU3HAUUTH MPABOBUH CIip sIK MPOTUOOPCTBO cyH €KTIiB MpaBa y 3B’s13-
Ky 3 peaJii3ali€lo HOpM MpaBa 4M i3 CaMUMHU HOPMaMH MpaBa, sike BiiOyBa€eThb-
CA y IOpUOMYHIA (hopMi.

[IyGsiuHe mpaBO OXOMJIIOE HU3KY cep KUTTH CYCIiJbCTBA, HacaMmepen
noOynoBY NeprKaBu i BJand, c(pepd yNnpaBJiHHSA Ta OpraHisauii camoBpsLy-
BaHHSl, TOOTO BUpPaKeHHS MyOJIiYHOro iHTepecy SK CyMapHOro, 3arajbHOrO
colliaJibHOrO iHTepecy y KOXHIH i3 cdep cycninbHoro xutts. Creuudika
nyOJIiUHO-IPaBOBOTO Cropy 0a3yeTbCsl Ha OCOOJUBOCTSAX MYyOJiUHO-PABOBOI
cepu, 10 00OYMOBJIIOIOTHCS, HACAMIIepe, BIJIMBOM iMIIEPATHBHOTO METOLY
[IPaBOBOrO PeryJ/Il0BaHHS, SKHUH € BU3HAYaJIbHOI, KOHCTUTYTHBHOIO O3HAKOIO
ny6aiynoro mpasa [12, c. 230]. Llum, 30KkpeMa, BHU3HAUAIOTbCS OCOOJUBOCTI
peaJizaiii my6JiuHO-MTpaBOBUX HOPM, creluudika cyO0’ eKTHBHUX MyOJIiTHUX
npas Ta iX 0coO/MBI NPaBOBi 3aCOOM 3aXUCTYy TOLIO.

Orxe, nmyOJiuHO-NIPaBOBUH CIip MOB’SI3aHUU 3 peaJizauielo HOpM MyOJid-
HOro npasa (KOHCTUTYLUIHHOrO, aAMiHiCTPaTUBHOTO, (hiHAHCOBOrO TOLIO), a Cca-
Me i3 cy0 €KTHBHUMM MpaBaMH, 3aKOHHUMHU iHTepecaMu, IOPUIHYHUMU 000-
B’sI3KaMH, BJAJHUMH MOBHOBaXKE€HHAMHU CyO’'eKTiB myOJ/iyHOro mpama, 3acTo-
CYBaHHSAM IOPUAMYHUX CAHKUIM UM 3 CAMUMH MyOJiYHO-IPABOBUMU HOPMaMHU.
[IyOniyHO-IpaBOBUH CMip MOXKHA BU3HAYUTH SK BTiJIeHY B IOPUAUYHO 3HAUY-
IIMX AiIX CTOPiH CyNepeyHiCTh 3 MPUBOAY peaJsisauii HopMm myOJaiyHOTO MpaBa
4d i3 cCaMHUMHU MyOJIiYHO-IIPAaBOBUMU HOPMAaMH, 110 BiAOYBAa€TbCH Yy IOPUAUUHIN
dopmi.

Bax/uBO 3a3Ha4uTH, 1O MyOJ/iUHO-IIPABOBUH CIIip MOENHYE Y CBOIM CTPYK-
Typi Taki eJeMeHTH:

a) croponu. Creundikow cy0’eKTHOTO CKJIAMLy MyOJIiuHO-IPABOBOTO CIIOPY
€ HasiBHICTb y HbOMY, y OiJIbIIOCTI BUMAMAKiB, TPUHAUMHI OJHi€l CTOPOHH, 110
BUKOHYe MyOJiiyHO-BaaAHi (yHKUii. [Ipy umbomy, SKIWO B perynsiTUBHOMY
ny6J1iUHO-IPaBOBOMY BilIHOILIEHHI CTOPOHU MOXYTb OYTH HEPiBHUMH, TO IMPHU
posrysai myOJiuHO-IPaBOBOrO CIOPY TaKi CTOPOHM BHUCTYMNAIOTh K PiBHI —
cy6’eKT BJAJHUX MOBHOBaXKE€Hb He Ma€ MOKJIHUBOCTI B ONHOOIYHOMY MOPSAAKY
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JIKBiLyBaTH MyOJIiYHO-IPABOBUU CIIip, OCKINIBKU BiH peaJidye y crnopi He CBOi
BJIaJIHI TIOBHOBAXKEHHS, HATOMICTb HOTO HAaliJIeHO TAaKUM »Ke OOCAroM Mpas i
000B’sI3KiB JJIsT yyacTi y po3TJisiii KOH(JIKTY, sK i iHIIy CTOpPOHY;

6) npenmet. [Ipenmerom nyGniuyHO-MTPaBOBOTO CHOPY € Te, 3apaid 40ro
CTOPOHH BCTYMNAIOTh y MPOTUOOPCTBO. ¥ 3a/€KHOCTi Bif npeameTa myoOJiiyHo-
MpPaBOBi CMOPHU MOAINSAIOTLCS HA Pi3HOBUAM, SKi po3rasHyTo Bulle. [lopsia i3
npeaMeToM, NyOJiuHO-NPaBOBUH CHip iHOAI MOXKe MaTH TaKoXK i 06’ €KT — Ty
YU {HLIY OAYXOBHY YM MaTepiasbHy WiHHICTb, 1O BOJIOAIHHS, PO3IOPSAMLKEHHS
Ta 10 BUKOPUCTAHHSA SIKOI IIparHe CTOpPOHA CIIOPY;

B) npotudopcTBO cTOPiH. [IpoTHHOpPCTBO CcTOPiH MyO.aiUHO-IPABOBOIO CIIO-
Py CKJalaTUMeTbCs i3 cy0’eKTUBHOI OLIIHKH CIOPY CTOPOHAMHU Ta HOro o6’ek-
TUBHOTO 30BHIlLIHbOrO BUpakeHHs. CyO’eKTHUBHA OLiHKa CTOpPOHAMM MyOJIiu-
HO-TIPaBOBOr0 CIOPY IOB’si3aHa 3 OLIHKOIO HUMH CYTHOCTi camoi cymnepeu-
HOCTi, LI0 BUPAXKA€TbCH y iX BUMOrax, OOIPyHTOBAHUX BiAMOBIAHO OO HOPM
npaBa. Moxe TpanmuTucs U Tak, 110 B NiHCHOCTI MpPUYKMHA CIOPY (a 4acom i
00’eKT) HacmpaBii He icHYoTb. [loMuaKa B ouiHLi cuTyauii, 3 ogHOro OOKY,
He 3HUXKY€E FOCTPOTH KOH(JIIKTY, a 3 iHIIOr0 — YCBiIOMJIEHHS | BUIIPABJIEHHS
Criopy B OpuauuHid opmi nmpununse #oro. O6’€KTUBHOTO 30BHIIIHLOTO BH-
paxkeHHs1 MyOJiuHO-IpaBOBUH crip HaOyBae y B3aeMOJii CTOPiH, BiAMOBIAHO
[0 BCTAHOBJIEHUX NPaBOBUX HOPM, LIoao0 npeameTta crnopy. [Iybaiuno-npaso-
BUU cnip, K i Oyab-KUHA KOH(JIKT, € SBULIEM OWHAMiYHUM. BHHHUKHEHHIO
KOH(JIIKTHOT B3aEMO/il CTOPiH Mepenye BUHUKHEHHS CYNEePeuHOCTi MiXK HUMHU
(BUHUKHEHHS] KOH(JIKTHOI cUTyalii) i yCBiZOMJEeHHS LbOro cTopoHaMu. bes-
rocepeHbO MOYaTKOM MyOJIiYHO-IPABOBOTO Copy Oyae BUMHEHHS CTOPOHAMHU
IOPUAMYHO 3HAUYLUMX Aid 3aa/s peaJizauii ¢BOiX WiJed 1IoA0 NpeaMeTa CIo-
py, TOOTO Lle MOMEHT, 3 IKOro OOMIBi CTOPOHHU MOYMHAIOTh NMPOTUMAIATH OJHA
onHiu. ITpoTikanHs i po3B’sa3aHHs MyOJidYHO-IPABOBUX CIOPIiB BinOyBaeThCS B
IOPUAUYHIA (POpMi, 110 3anobirae HaaHHIO TAKOMY KOH(JIIKTY AeCTPyKTHUBHO-
ro XapakTepy, CIPsIMOBAHOIO Ha MOPYLUEHHS pPEXHUMY 3aKOHHOCTI IpH
3niicHeHHi nyO6Jiunoi Baanu. [IpaBoBa ypery/sboBaHiCTb PO3B’sI3aHHS IOPHU-
NUYHUX KOH(JIKTIB MOXKe BapitoBaTucs. BiTuusHsHe i 3apyOikHe 3aKOHOIAB-
CTBO 3aKpinJwe nekijbka (GopM BUPilleHHS MNyOJaiuHO-MPAaBOBUX CIOPIB:
a) y3roJi>kKyBaJibHi npolenypu; 6) Menaiallis; B) KOHCTUTYLi#HA Ta aaMiHicTpa-
THBHA IOPUCHUKLIA TowOo. [Ipu LbOoMy NpUAHATTS pilleHHs MO cropy i Horo
BUKOHAHHS JiKBigye MmyOJidyHO-TIPABOBUU CIIip.

[Iy6niyHo-npaBoBUil cnip 6e3nocepeaHbO MOB’I3aHUU 3 MyOJiYHUM Mpa-
BOM, fIK ULije i yacTtuHa. Tomy A/s 3’siCyBaHHS CYTHOCTI LIbOTO MOHATTS
HEOOXiIHO 3BepHYTHUCH N0 MyOJIiYHOrO IMpaBa K CUCTEMHU IMPABOBUX HOPM,
SKUMHU PEeryJIoITbCS CYCIiJbHI BifHOCUHU Yy cepi mybOJaiuHoi Braau. Bpaxo-
BYIOUH 3a3HauyeHe Ta MoJjoxeHHs cT. cT. 17—21 KACY [7], cTae 3posymiaum,
0 s MyOJiyHO-TIPABOBOIO CIIOPY € XapaKTepPHHUM:

a) cy0’eKTHUH ckJaan. XapaKTepusylouu cy6’ eKTiB HaHUX MPaBOBITHOCHH,
CJIi[ 3a3HAUYUTH, IO MOHATTS «IHAMBIL», «JIIOAUHA», <0Cc00a», KOCOOUCTICTHY,
«TPOMASTHUH», IKi BUKOPUCTOBYIOTBCS Yy Pi3HUX MPABOBUX aKTaX, a TAKOXK Y
IOPUAMYHIA JiTepaTypi K CUHOHIMiUHI He € ToTOXHUMH. [luTanHsa npo
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CIiBBIAHOLUEHHSA 3a3HAUYEHUX IOHATb BUCBITJ/OBAJIOCA B IOPUAMYHIU JiTepa-
Typi. He Bmatrouuch no nok/magHOro aHasi3y MOTVISAIB, L0 BUCJOBJIOBAJNCS,
HEOoOXiHO BCe K TAKHU YiTKO PO3MEKyBaTH KOXKHE i3 LHX MOHATH, 1I00 3aro-
6irTM TepMiHOJIOTIYHUM HETOYHOCTSIM MPH iXHbOMY 3aCTOCYBaHHi. 3aCTOCOBY-
I0Ud y Uil poOOTi KaTeropito «rpoMaasiHAH», CJil 3a3HAUUTH, 110, KPiM I'po-
MaAsiH YKpaiHW, CTOPOHOIO aAMiHiCTPaTHBHO-IPABOBOrO CIOPY MoxKe OyTi #
iHo3eMellb 4K ocoba 6e3 rpomansHcTea. [lopsn i3 3a3HaueHHMU KaTeropisiMu
BXKUBAIOTbCA # iHWII MOHATTS, Taki K «ocoba», «cyH’eKT Mmpasa» TOLIO.
CTOCOBHO LIMX MOHSITb HEOOXiAHO 3a3HAUYUTH, 1110 BXKUBAIOTbCS BOHU Y Pi3HO-
MaHITHUX acnekTax Ta Oynb-fKOro pa3y NnoTpedyloTb KOHKPETHOIrO MiAXOAdY.
Tak, Hanpuknan, sk ocoba, sKill aAMiHiCTPATHBHUM MPaBOMOPYLIEHHSIM 3aBaa-
HO MaiHOBOI uM (iszuunoi wkomu (cT. 268 KYnAII), moxxe OyTH MyllieBHOXBO-
poOI0 JIIOAMHOIO i TOMY ii He MO»KHA BHU3HATH OCOOMCTICTIO, a K ocoba, siKa
NPUTATYETbCS A0 AAMiHICTPATHUBHOI BiAMOBIAAMBHOCTi, MOXKYTb OyTH §IK iHO-
3eMHi TPOMajsiHy, TaK i ocobu 6e3 rpoMaasiHCTBA; AUTHHA € CyO’€KTOM IpaBa,
ajie e He € ocobucCTicTIO, iHO3eMUi € cyO'eKTamMu MpaBa, aje He € rpoMaisi-
HaMH YKpaiHu. Y nyOJiiuHO-paBOBOMY CIIOpPi xo4a 6 OHOIO i3 CTOPiH € OpraH
Jep2KaBHOI BJIAAH, OpPraH MiCLEBOr0 CaMOBDPSNYBAHHS, IXHI IIOCALO0BI UM CJIIYXK-
6oBi ocobwu, iHIII CyO'e€KTH MPH 3MiHCHEHHI HUMH BJAAHHUX YTPaBJiHCHKUX
(GyHKUIH (cyO’eKT BJIAAHUX MOBHOBAXKeHb). Y MOPIiBHSAHHI 3 KOHPJIIKTaAMHU, §IKi
BUHUKAIOTh Yy NPUBATHONPABOBIM cdepi, came HasBHICTb MyOJiYHOIO OpraHy
SIK HOCisl 1Iep2>KaBHO-BJIaJHUX [TOBHOBAXK€Hb, 0OYMOBJIIOE Crieliu(iky myOJiqyHo-
npaBoBOro cropy. XapakTepusyilouu cyO’eKT BJaJHUX MOBHOBaXKeHb MPHU BHU-
OKPEMJIEHHI WOro BHIiB BaX/JMBO 3a3HAYUTH, LIO0 B OCHOBY TAKOIrO MOIiTYy
MOKJIAEHO TMOHATTS «3/iMCHEHHS BJAAHUX YNPaBJAiHCbKUX (PyHKUiN». Kiodo-
BUM Y LIbOMY BHUIIAIKy € caMe BJa[Hi yIpaBJ/iHCbKI (PYHKLII, Ki LO3BONAIOTH
BiM€>KOBYBaTH iX BiJl BHYTDilIHbOOPraHi3aliiHMUX (BHYTPillHbO anapaTHHX)
yIpaBJiHCbKUX (YHKUiH. [3 TOukH 30py aaMiHICTPaTHBHOTO CYIOUMHCTBA
MOKHA BUOKPEMUTH TaKi BUAM CYO’€KTiB BJAAHUX MOBHOBAXKEHb:

1) opranu BukonaBuoi Biaagu: KMY, neHTpa/sibHi OpraHd BUKOHABUOI BJa-
ou, oprann BukKoHaBuoi Biagu B APK, micuesi nmep:xaBHi agminictpauii,
MiCLIeBi OpraHM LEeHTPaJbHUX OPraHiB BUKOHABYOI BJAH;

2) opraHu MicClIeBOro caMOBpsiLyBaHHSI (BUOOpHI Ta iHIi OpraHu TepHTO-
piaabHUX TpoMan, fIKi HadiJeHi MMOBHOBAXKEHHSAMU BUDILIyBATH NUTAHHA
MiCLIEBOI'O 3HAUEHHS);

3) inwi nep:xaBHi opranu: [IpesunenTt Ykpainu, HauioHaabHuil 6aHK
Ykpainu; LlentpanbHa Bubopua kowmicis; Pana HauionanbHOi Oesneku i 060-
ponu Ykpainu; PaxyHnkoBa naJjara; KOMyHa/bHi NiANPUEMCTBA, AKUM JE€JIEr0-
BaHi BnaaHi ynpasaincbki @yHkuii (MBTI) Ta in. Ykasany kareropito o6’en-
Hy€ Te, 10 iX He HAliJIeHO YiTKO BUPAKEHUMHU YINPaBJAiHCbKUMHU (DYHKLIISMHU.
BonHouac, 3abe3mneuyiooun peaJiizallito cBoix 6e3mnocepenHiX MOBHOBaXKeHb,
UMM OpraHaM y psii BUMNAAKiB HeOOXiAHO 3MiMCHIOBATH OKpeMi BJaAHi yII-
paBJiHCBbKI (pyHKLUii, IKi TATHYTb 32 cO0OOI0 MPaBOBi HACJIAKH i, K pe3yJb-
TaT, MOXKJUBICTb BUHUKHEHHSI MyOJIiUuHO-IPaBOBOrO cropy. 30Kpema, Bifrmo-
BinHO no Koncrturyuii Ykpaiuu IlpesnneHt YkpaiHu He Ha/eXUTb OO0 BUKO-
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HaBYOi TiJIKM BJaIW i He 3[iHCHIOE NepXKaBHOrO YyNpaBJiHHS. BomHouac K
rJaBa IepKaBU BiH HANiJIEHUH MOBHOBAXKEHHSIMHU LIOJA0 NMPU3HAYEHHS Ha Jep-
’KaBHI MOCaau Ta 3BibHEHHS 3 AEPXKABHUX MOCA OKPeMHUX KaTeropiu mo.Ji-
TUYHUX | 1epKaBHUX CJaYyKO0BLiB. TaKUM UMHOM, BiH 3[iHCHIOE IepKaBHE Ke-
PIBHULITBO BiANOBIAHO OO CBOiX KOHCTUTYLLIMHUX MOBHOBAKEHB;

6) miacTaBd BUHUKHEHHS CIIODY;

B) BH3HAYEHHS MeXX TMOBHOBaXKeHb aAMiHiCTPATHUBHOTO CYAY.

Kareropiss «ny6/iuHO-IpaBOBUH CIip» HE OXOIJIIOETHCS TMOBHICTIO Hisl/b-
HICTIO aAMiHICTPATUBHUX CYAIB — MIOPUCAUKLIA aAMiHICTPATUBHUX CYAIB IIO-
IIUPIOETHCS JIMIIE HA YACTHHY MyOJIiYHO-MPABOBUX CIOPiB, L0 BUHUKAKOTh Y
cepi ynpaBJaiHCbKOI OislIbHOCTI 3 OOKYy Hep>KaBHUX OPraHiB i OpraHiB Micle-
BOr0 CaMOBpPSIAyBaHHS Ta iHIIKUX CyO’e€KTiB MpHU 3MiICHEHHI HUMM BJALHUX
YIPaBJAiHCbKUX (DYHKLIM HA OCHOBi 3aKOHOMABCTBA, Y TOMY YHCJi HA BUKOHAH-
HSl [eJleTOBAHUX MOBHOBa)KeHb (myOJsiuHe ympasJiHHs). [Iy6./iuHO-npaBoBi
CIOpH, SIKi BiAHECEHO N0 IOPUCAMKLII aaAMiHICTPATUBHUX CYAiB, Y HAyKOBIiH
JiTepatypl iHOAI MMO3HAYAIOTHCH TAKOXK fAK «aAMiHICTPATUBHO-IIPABOBi CIIO-
pu». Criopu, §iKi mepefaHO Ha BUpILIEHHS aAMiHiCTPaTUBHOTO Cydy (aaMiHi-
CTpPaTHUBHI CIpaBH), € MpPeAMeTOM aIMiHiCTPaTHUBHOIO CYJOUYHMHCTBA.

3rigro 3 4. 1 ct. 17 KACY [7] opucnukuis anMiHicTpaTUBHUX CY/IB TIO-
LIMPIOETBCS Ha Taki Kateropii myOJiuHO-NpaBOBUX cropiB: 1) cropu (hi3nuHUX
UM IOPUAMYHUX 0cib i3 cyO’eKTOM BJIAAHMX MOBHOBAKEHb LIOJA0 OCKapKEHHS
Horo pilieHb (HOPMATHBHO-MPABOBUX aKTiB UM MPAaBOBUX aKTiB iHAMBimyaJ/b-
HOi Aii), nifl un 6e3miANbHOCTI; 2) CrOPU 3 MPUBOAY NPHUUHATTS 'POMAASH Ha
ny6aiuHy cayx0y, ii mpoxomKeHHs, 3BiibHEHHS 3 MyOJiuHO] cyKOH; 3) cro-
pu MiK cy®’eKTaMHu BJIaAHUX [OBHOBa)KeHb 3 MPUBOAY peaJizalii iXHbOI
KOMITeTeHUil y cdepi ynpaBJ/iHHS, Y TOMY YHCJi AeJerOBaHHUX MOBHOBAXKEHb,
a TaKOX CIIOPH, §Ki BUHUKAIOTb 3 NMPUBOAY YKJANAaHHS Ta BUKOHAHHS aaMi-
HiCTpaTHBHUX [OTOBOPIB; 4) CIOpPU 32 3BepHEHHAM Cy0’eKTa BJaJHHUX OBHO-
Ba)KeHb y BUIAJIKaxX, BCTAHOBJEHUX 3aKOHOM; D) CIIOPH ILIOJ0 MPaBOBiTHOCHH,
MOB’s13aHUX i3 BUOOPUMM MPOLIECOM YU TpOLEecoM pedepeHayMy.

BignosinHo mo m. 1 u. 1 ct. 17 KACY 3a npaBusamMu agmiHicTpaTHBHOTO
CYLOYMHCTBA CYIH PO3IJIAAAIOTH CIIPABU 33 AAMiHICTPATUBHUMHU I1030BAMHU
(hi3UYHUX UM IOPUOMYHUX OCiO LION0 OCKap»KeHHS pillleHb (HOpMaTUBHO-Mpa-
BOBHUX aKTiB UM TMPaBOBUX aKTiB iHAMBiAyasbHOI mii), Al 4u Oe3AisibHOCTI
cy6’eKTiB BJAAHUX TOBHOBaXKeHb [7]. 3a3HaueHOI HOPMOIO 10 IOPUCIMKIIT
AIMiHICTPATUBHUX CYIiB BilHECEHO Yy TOMY UHCJIi PO3TJISAL CIIPaB LIOAO0 OCKap-
JKeHH$ pilleHb, Oid 4yu 0e3nisi/IbHOCTI CyZHiB, iXHIX MMOCANOBUX Ta CJaYKOOBUX
oci6, 110 He TOB’si3aHi i3 3MiHCHEHHSIM CYMOYMHCTBA (i, BUXOASYM i3 I[BOTO,
OCKap>KeHHSI SIKMX He BiHeCeHO [0 BiAMNOBiAHUX CYNOBUX HOPUCIUKLIN).

Ockap:keHHsl 03Hauae 3BepHEHHS 32 3aXUCTOM MpaB, cBoOOM Ta iHTepeciB
[0 BIIOBHOBaXKeHOTr0 OpraHy (cyay), Ko ocoba BBaXkae, L0 iX MOPYLIEHO
cy06’eKTOM BJANHUX MOBHOBa)kKeHb. OTxXKe, pilleHHs, Aii yd Oe3islNbHICTD
cy6’eKTa BJaJHUX TOBHOBAa)KeHb y BHUManKax, nepenbdauenux m. 1 4.1 ct. 17
KACY, nepeBipsitoTbCs CYIOM TiIbKH y 3B’13Ky 3 MOPYIIEHHSIM KOHKPETHOT'O
npaBa, cBoboaM 4u iHTepecy ocobu [7].
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Haifluacriiie npaBa ocob6u MOPYLIYIOTbCS pillleHHSIMU Cy0’€KTa BJALHHUX
noBHoBaxKeHb. [lin pimieHHsIMU cy6’eKTa BJAaJAHUX MOBHOBAa)KE€Hb, 3TiIHO 3
KACY, posymiloTbCcsi HOTO HOPMATHUBHO-TIPABOBI Ta iHmMBimyasnbHi akTh. [0
HOPMATHUBHO-TIPABOBUX HaJexXKaTbhb aKTH, L0 MICTSITb HOPMH IpaBa (BCTAHOB-
JIIOIOTh, 3MiHIOIOTh YM CKACOBYIOTH iX), He aJpecoBaHi KOHKPETHHUM ocobam i
po3paxoBaHi Ha 6aratopasoBe 3acTocyBaHHs. [IpaBoBi akTH iHnMBinyanbHOI
Iii € pe3yJbTaTOM MPaBO3aCTOCOBHOI HiSIJIBHOCTI, MICTATb IPUIUCH 3 KOHK-
pPETHUX MUTaHb LIOA0 KOHKPETHHX 0ci0 (0cobu), iXHS His BUUEPIYEThbCS, K
paBU/IO, ONHOPA30BUM BUKOHAHHSIM. TaKi akTH € IOPUIMYHUMHU (haKTaMu, 1110
BCTAHOBJIIOIOTh, 3MIiHIOIOTh YU MPUIHUHSAIOTb MPABOBIAHOCHHH.

[IpaBa oci6 MOXXyTb OyTH MOpYILEeHi i AiiMH cy6’eKTa BJaJHHUX MOBHOBA-
’)KeHb (IocafoBoi UM cyy2KO00BOi 0cOOM) BUAAHHSIM NPAaBOBOTO aKTa, a TaKOXK
y pe3yJsbTati Horo 6e3aisibHOCTI, y TOMY UKCJi # y MOBYa3Hil BiAMOBI BUOATH
BinnoBinHuiU akT. [lieto € akTUBHA (hopMa MOBEeMiHKU, 30BHIlLHIH MPOSIB BOJe-
BUSIBJIEHHS cy0’€KTa, 1110 MOPOKYeE, 3MiHIOe a00 MPUMHUHSE PABOBiAHOCHUHH,
BIJIMBAIOUM TAKUM YMHOM Ha MpaBa i 000B’si3kM cyO’€KTiB MPaBOBUX BigHO-
CHUH, §IKi He 0(DOPMJIIOIOTHCS BiANMOBIAHUMHU aKTaMH (HAMpPUKJAI, HEMPABUJIbHE
HapaxyBaHH$1 MeHcii). be3nisiibHicTIO € (hopMa MoBediHKU CyO’e€KTa BJaIHUX
MMTOBHOBaXXeHb (Horo mocamoBoi 4u cayK60Boi ocobu), sgKa IMOB’si3aHa 3 He
BUMHEHHSIM [Iil, IKi BiH MOBHHEH BUYMHUTH Ha HiILCTaBUi 3aKOHY, 110 NPU3BOIUTH
J10 TIOPYLUEHHSI Mpas, cBOOON uM iHTepeciB ocobu. MneTbca npo 3BosiKaHHS,
4yacTo CBigoMe, 3 BHUpIllIEHHSM IeBHOr0 NMUTaHHS (iHAMBiAyaJbHOI CIpaBH),
BiHECEHOTO /10 KOMIeTeHIii cy6’eKTa BJaJHUX MOBHOBAXKEHb.

BignosigHo mo m. 2 4. 1 ¢T. 17 32 mpaBuJaMu aaMiHiCTPaTHBHOTO CYIO-
YMHCTBA CYAU PO3TMSNAIOTH CIOPH, 110 BUHUKAIOThH 3 BiIAHOCHH MyOJi4HOI
cayx6u [7]. 3rigro 3 m. 15 4. 1 cr. 3 KACY nig ny6aiunoto cayx6010
pPO3yMi€TbCH MiNBHICTH HA AEPKABHUX MOJITHYHUX Mocagax, npodeciiHa
Nis/IbHICTb CYyNIiB, NPOKYpoOpiB, BilicbKoBa cJayk0a, ajbTepHaTHBHa (He-
BiicbKOBa) cJay»kK6a, AUMIOMaTHYHA Cay»K6a, iHIIa AepKaBHA CayxK0a, CIyXK-
6a B opranax Bjamnu ABToHoMmHOI Pecny6aiku Kpuwm, opranax micueBoro
camoBpsinyBanusa [7]. Ilpu ubomy Heo6XinHO MaTH Ha yBasi, LI0 HaBelIeHE
BU3HAUEHHSI OXOIJIIOE He TiJbKH JBa OCHOBHI Pi3HOBUIAM MyOJIIYHOI CayKOU:
IepKaBHy CJayKOy Ta cayxO0y B OpraHax MiCLIeBOTO CaMOBPSIAYBAHHS, SIK
BOHU po3yMiloTbcs y 3akoHi Ykpainu «IIpo mepxkaBny cayxOy» [13] Ta
3akoHi Ykpainu «IIpo cayxk6y B opranax MiclieBoro caMoBpsiayBaHHs» [14].

Caig 3a3HaUUTH, IO KATEropis «aeprkKaBHi MOJITHUHI TOCAAU» CbOTOJHI He
BilHAWILIJIa CBOrO JIeTaJbHOTO TJyMaueHHs. Po3MeKyBaHHS MOJITHUHUX Ta
aaMiHiCTpaTUBHUX nocan (siki o6ifiMalTb 0COOM, L0 € NEePKABHUMH CJYyXK-
60BLSIMU) BinOyBaeTbCsl 3 ypaxyBaHHSIM BiAMiHHOCTEH XapakTepy IMOBHOBa-
JKeHb i BiAMOBiAA/NbHOCTI 0Ci0O Ha TAaKWX Mocanax, MOPsAKY MPU3HAYEHHS Ha
i mocaiu Ta 3BisbHeHHs 3 HUX Tolo. Ocobu, gKi 3aiiMaloThb MOJITHUHI
nocaja, 3AiHCHIOIOTh BU3HAUEHHS yPSA0BOi MOJITHKHU, PO3B’SI3aHHSA CTpaTe-
riuHUX NpoOJeM eKOHOMIYHOTO i COUiaJbHOTO PO3BUTKY CYCHiJAbCTBA Ta
BinnoBinHoi cepu ynpasainHsa. Ha BukoHanHs Bumor Konctutyuii Ykpainuy,
3a SIKUMM OpPTaHW JIeprKaBHOI BJaAW Ta iX MocamoBi ocoOu 3000B’s3aHi HisiTH
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JMlle Ha MigcTasi, B MeXKaX [OBHOBaXKeHb Ta y cIocid, mo nependayeHi
KoHcTuTyuiero ta 3akoHaMu YKpaiHu, BHUEPIHUH MepeJsik rnocan, ki Haje-
’KaTb 10 MOJITUYHUX, NOTpeOye BU3HAUEHHS y 3aKOHi. Ha naHuil yac yuHHUM
3aKOHOJABCTBOM [0 MOJIITHUYHUX BiaHeceHOo nocanu [Ipem’ep-MiHicTpa Ykpai-
uu, [lepuioro Bie-nmpem’ep-miHicTpa, Bille-peM ep-MiHicTpiB, MiHicTpiB [15].

Bucno/sioBasacs npono3uuisi BUAYUUTH 3 MpeaMeTa aaMiHiCTPaTUBHOI
IOPUCAMKLII CIOPU 3 NMPUBOAY NPUUHATTS IPOMAlSH HA [NepxKaBHY CJayXKOy,
cJy>KOy B OpraHax MiCLeBOro CaMOBPSAYBaHHS, ii TPOXOAXKEHHS Ta 3BiJibHEH-
Hs1. O6rpyHTOBYBa/acsl BOHA THUM, 110 LS cepa TPYLOBUX BiHOCHUH OXOI-
JIIOETHCS LUBiJMBbHOWIO opucaukuieto. OaHak Ui BiIHOCHHM MyOJiuHOI cayKOu
(LisbHICTL Ha AepXKaBHUX IMOJMITUUHUX 3acanax, npodeciiHa HisiibHICTb
CyIiB, POKYpPOpiB, BiliCbKOBA, albTepHATUBHA (HeBilCbKOBA) cayxKba, AWM-
JIOMaTHuHa, iHIlIa JeprKaBHA cayxk0a, cayxkba B opraHax Bjaad ABTOHOMHO]
Pecny6aiku Kpum) i TpynoBe 3aKOHOLABCTBO 3aCTOCOBYIOETBCS 10 HUX JIHLIE
cyb6euniapuo [3, c. 135—136].

[HIIa mo3uuis 3BOAMTHCA N[O TOrO, L0 XO0Y AePKABHUU CJyKO0Belb i
CIIPSIMOBY€E CBOI [islJIbHICTb Ha BUKOHAHHA (PYHKLIA NepxKaBH, OJHAK Jep-
’)KaBHa cayxk0a € npoeciiHO0 OMNJAaYyBaHOW NiSlIbHICTIO, KA 3MiHCHIOETHCS
BiIMOBiHO 0 BCTAHOBJEHHUX TPYIOBUM JOTOBOPOM TpaB Ta 0OOB'SI3KiB i 3
NOJeprKaHHSIM TpPaBU/ BHYTPILIHBOIO TPYAOBOIO PO3MOPSAKY. Tomy mnpaso-
BiJHOCHHH, 110 BHHUKAIOTH MiJ 4ac 3AiHCHEHHS Nep>KaBHUM CJayXKOOBLEM
TPYHOBUX 0OOB’SI3KiB i caMUM OpPraHOM YU MOCATOBUMHU 0COOAMHU LIbOTO Opra-
Hy, He MOXKHa pO3I/IsiaTH dK NyOJiuHi aaMiHiCTpaTHBHI NPaBOBIAHOCHHHU
[16, c. 157—158].

[Ipu nornuGaeHoMy aHaJi3i My6JiYHO-IPAaBOBOrO CIIOPY MOXKHA BUOKPEMHU-
TH Taki Horo pucu: 1) BiH TicHO MOB’A3aHUH i3 BJAAAHUMHU YIPaBJAiHCBKUMHU
(OYHKUiSIMH, TOOTO A€prKAaBHUM YIPABJiHHSM y LIKPOKOMY po3yMiHHi. Pazom
i3 TUM BiH MOB’SI3aHUH i3 MiCLIleBUM CaMOBPSIAYBaHHSIM, OCKiJIbKM BUHUKAE Y
cepi ynpaBJ/iiHCBKOI NiIIBHOCTI OPTaHiB MiCLIEBOTO CAMOBPSIAYBAHHS, SKa €
HapUHOI MyO6JiuHO-IPaBOBUX BimHOCHH. OnHAK Ui BiZTHOCHHU MalOThb yNpaB-
JIIHCBKUH, a He NeprKaBHUU xapakTep; 2) BiH €, epeBakKHO, aAMiHiCTpaTUBHO-
MPaBOBUM (32 BUKJ/IOUEHHSIM CIOPiB, MOB’A3aHUX 3 BUOOpamu i pedepeHay-
MOM, Ta THX CIIOPiB, CTOPOHOIO SIKUX € OPraH MiCLIeBOI0 CaMOBPSIAYBaHHS MPU
BUKOHAHHI HUM CBOiX BJIACHHUX, a He JeJlerOBaHUX, NMOBHOBaxKeHb). OnHak
CJIi[l 3a3HAUUTH, 1O NYyOJiUHO-MTPABOBUMHU CIIOPAMHU € i KpUMiHAJbHO-TIPABOBI,
i KOHCTUTYLIiHHO-IpaBOBi CcMopu. 3B'S30K aKTiB, Aid, Oe3MiiAbHOCTI, SKi
OCKapKYIOTbCS, 3 YIPABJIHCBKOK MiBHICTIO yKa3ye€ Ha aAMiHiCTPAaTUBHUU
eJIeMeHT TaKOro Cropy, SKUM Bilpi3HSi€ aAMiHICTPATUBHUU CIHip Bil iHIIKUX
ny6J/i4HO-IPaBOBUX CIOPiB; 3) BiH CIpPsIMOBAHWH, SIK MPaBUJIO, HA 3aXUCT
ocobu (ropuandHoi yu (Pi3MyHOi) Bim CBaBiJJIsS AeprKaBU Ta Ha 3abe3medyeHHs
3aKOHHOCTI came y ep>KaBHOMY YIIPaBJliHHI 32 BUHATKOM THX CIIOPiB, B SIKUX
CTOPOHaMH € CyO’eKTH BJIAJHUX [TOBHOBAXKE€Hb 111010 PO3MEKYBaHHS KOMIle-
TeHlii; 4) crneuudiuHUN CKJIaa y4acHHUKIB myOJidHo-npaBoBoro crnopy. Obo-
B’SI3KOBOIO CTOPOHOIO € OpraH, nocanoBa ocoba, YIOBHOBaXKeHa 3MiHCHIOBATH
BJIaJHI yNpaBaiHCbKi (DyHKLIi (Jep>KaBHOro YyNpaBJ/iHHS YU MiCLIeBOTO CaMo-
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BpSIyBaHHS) Ta npuiMaTu 000B’s3K0Bi (TOOTO 3abe3mneueHi MPUMYCOBOIO
CUJIOI0 JIep2KaBH) I/ 00’€KTiB yNpaBJiHHSA pillleHHs], a iHIIOI CTOPOHOI0, SIK
MPaBUJIO, € IOpPUAMYHA 4d (piduyHa ocoba.

CyTTeBe TeopeTHUHe i NMpaKTHUHe 3HAYEHHS [Jis 3’sICYBaHHSl CYTHOCTI
MOHATTS «IMyOJIiYHO-IPABOBUU CHip» Mae PO3MeXKYBaHHS LIbOTO MOHATTS 3
MOHATTSAMHU: «aAMiHICTPATUBHO-IPABOBUU CIip», «CIip PO NpaBO aaMiHicTpa-
TUBHE», «aJMIHICTPATUBHHUU CHip», «yNpaBaiHCbKUU cmip» [5, c. 46]. ¥ koH-
tekcTi KACY cain 3a3HayuTH, 110 Meplli TPU MOHATTS MOXKHA BBaXKaTH
CUHOHIMAMH, OCKIJIbKH OCHOBHHMM IX 3MiCTOM € CYNEpeyHOCTi 3 MUTaHb, fKi
peryJ/olTbCs HOpMaMH aaMiHicTpaTuBHOro npasa [7]. CTOCOBHO CHiBBigHO-
LIEHHSI MOHATb «aAMiHICTPATUBHO-MPABOBUHU CHip» i «yNPaBJiHCbKUU CHip»
CJII 3a3HAUUTH, LIO IX CJiA PO3IJISANATH 3 OrJISAAY Ha CIiBBiAHOLUEHHS MOHATb
«Jlep;KaBHe yNpaBJiHHS» | «ynpaBJ/iHHA». be3nepeyHo, 110 0CTaHHE MOHATTSH
€ HabaraTo WHPILIUM, OCKIJIbKY BKJIlOYa€e B ceOe BCi BUAM YIPABJ/iHHS, Y TOMY
YUCai U Iep2KaBHe ynpasJ/iHHS. BogHoyac MOHATTS «yNpaBJ/liHCbKUU CHip» He
MoxKe OyTH 3aCTOCOBaHe LIOA0 aAMiHICTPATHBHOIO CYHOYMHCTBA, OCKIJBbKU
BOHO: Mo-Nepiuile, nependavyae K 30BHILLIHE yIPaBJiHHA, TaK i BHYTPILIHbO-
opraHizaliiiHe (BHyTpillHbOamapaTHe) yNpaBJ/iHHS, CIIOPU LIOAO SIKOTO He
HaJiexkaTb [0 IOPUCAMKLIT aAMiHICTPATUBHUX CYIiB; MO-APYyre, MOHATTH
«YINPAaBJIHCBKUU CIip» MOXK€e MaTH Miclie y I'POMaACbKUX OpraHizauisx, MoJi-
TUYHUX MapTisiX, iHIKUX 00’ €IHAHHSAX IPOMaJISIH i TOMY He HaJeXXUThb 10 I0pHUC-
JIUKLI] agMiHICTPATUBHUX CYIB.

Ocob6/MBe 3HaAUeHHS Mae€ PO3MeEXKYBaHHSI MOHSATb «MyOJiuyHO-PABOBUH
CHip» Ta «aAMiHiCTpaTUBHO-MPAaBOBUH cmip». SIK yxKe 3a3Hauajocs, nepiie
MOHATTH € HabaraTo IIMPILIMM, OCKIJbKH OKpPiM aIMiHiCTPaTHBHO-IIPABOBOIO
CIOpPY BKJIOYae B ceOe ¥ iHWII BUAM: KOHCTUTYLIHHO-NMPAaBOBHH cmip, (iHaH-
COBO-TIPABOBHH CIIip, KPUMiHAJbHO-TIPABOBUH CMip Ta iH. 3a3HaueHe MiATBep-
JIPKYETbCSI OCOOJNIMBOCTAMM THUX CIIOPiB, fIKi Ha/eXaTb N0 HOPUCAUKLII aami-
HiCTPATUBHUX CYAiB:

criopu (Pi3UYHUX YU IOPUAUYHUX 0Ci6 i3 cyO’e€KTOM BJAOHUX TTOBHOBAXKEHb
L1010 OCKap:KeHHsl HOoro pilleHb (HOPMAaTUBHO-NPABOBUX AKTIB YW MPABOBUX
aKTiB iHAUBiAya/JbHOI Hii), Oifl 41 Oe3MisiIbHOCTI — aAMiHICTPAaTUBHO-TIPABO-
BUH CMip;

CIIOPH i3 MPUBOLY NPUUHATTSA TPOMAASH Ha NyOJiyHy cayx0y, I mpoxo-
JKEeHHS, 3BiJbHEHHS 3 MyOJIiYyHOI Cay»KOU — aaMiHiCTpaTUBHO-NPAaBOBUHN
crip;

CIIOpPU MiXK cy0’eKTaMu BJANHUX [OBHOBaKeHb 3 MPUBOAY peasnisauii
iXHbOI KOMIeTeHUii y cdepi ynpaBJ/iHHS, Y TOMY YHUCJi [eJerOBAHUX MOBHO-
BAXKE€Hb, & TAKOX CIIOPH, AKI BUHUKAKOTL 3 MPUBOAY YK/IANAHHA Ta BUKOHAH-
Hfl aAMiHICTPaTUBHUX AOTOBOPIB — aAMiHICTPAaTUBHO-NMPABOBUH CIip 3 0COO-
JINBOCTSIMH KOHCTUTYLIHHO-TIPABOBOIO CIIOPY;

CIIOpH 32 3BEepHEHHSM Cy0’eKTa BJaJHUX MOBHOBaKeHb Yy BUIalKax, BCTa-
HOBJIEHUX 3aKOHOM — S$IK MPAaBWJIO, aAMiHICTPATHUBHO-NPABOBUHU CHip;

CIOpPH 111010 MPaBOBiAHOCHH, MOB’I3aHUX 3 BUOOPUUM IMPOLECOM YM IPO-
HecoM pedepeHayMy — KOHCTUTYLIHHO-MPABOBUU CHip.
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dopmysa «Cropu 3 NPUBOLY NMPUUHATTS TPOMaAsSHUHA HA MyOJiuHY CJIyXK-
Oy, 11 MPOXOMKEHHS, 3BiJbHEHHS 3 MyOJIiUHOI CJAYKOU» OXOIJIIOE BECh CIEKTP
CIOpiB, 110 BUHUKAIOTH Yy BigHOCHHAx MyOJiyHOi caykOu. BonHouac no uiei
KaTeropii He HaJsexkaThb TPYIOBi CIIOPU: @) KepiBHHUKIB Ta iHIIMX MpaLiBHUKIB
JePKABHUX Ta KOMYHaJbHUX MiAMPUEMCTB, YCTAHOB Ta Opranisalliii; 6) npaiis-
HUKIB, AKi NPALIOIOTh 32 TPYLOBUM AOMOBOPOM Y I€pPKAaBHUX OpraHax i opraHax
MiCLIeBOrO CaMOBPSIAYBaHHSI; B) MPALiBHUKIB OIOKETHUX YCTAaHOB Ta iH.
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AHoTauisa

Kisanos C. B. llpaBoBa npupoaa cnopiB IoOA0 MPOXOJAKEHHS MYyOJiuHOT CJayKOM B
Ykpaiui. — Crarrs.

Y ctarTi npoaHanizoBaHO OCHOBHI MOTJISAM Ha KaTeropito «mybJaidHa cjayxba» Ta «myo-
JIIUHO-TIPaBOBHUE crip». 3po0JieHO BUCHOBOK, 10 Ba*KJMBUM YMHHHKOM, SKHH MpeaCTaBJsiE
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eIMHY Nep>KaBHY BJaly, He3aJexkKHO Bif ii Bumy, € myOJiuHa caykba siK coLiaJbHO-PaBOBa
{HCTHUTYyLid, MOKJAMKaHa 3abe3nedyyBaTH peaJnisaliio i 3axXUCT NpaB, CBOOOMA Ta 3aKOHHHUX iHTe-
peciB (isuuyHUX | IOpUAMYHUX OCi0 y B3aeMUHax 3 Aep:kaBoo. Bin ii nmpodeciiinocTi i KoMIe-
TEHTHOCTi, aBTOPUTETHOCTI i cTabilbHOCTi, 3a0e3MeyeHoCTi i 3aXUILEeHOCTi 3a/eKUTb (PYyHK-
LiOHYBaHHSl §IK Iep»KaBH, TaK i FPOMAASHCBKOIO CYCHiJAbCTBA.

Karouosi carosa: anMiHiCTpAaTUBHUEN Tpolec, aAMiHiCTPATHBHE CYIOYHHCTBO, MyOJIiTHO-
npaBoBuil cnip, ny6JiuHa chayxoba.

Summary

Kivalov S.V. Legal Nature of the Public Service Passing. — Article.

In the article basic looks are analysed to the category «public service» and in «public
legal dispute». A conclusion is done, that an important factor which presents the unique
state power regardless of its kind is public service as social-legal institution, called to
provide realization and defence of rights, freedoms and legal interests of physical and legal
persons, in mutual relations with the state. From its professionalness and competence,
authoritativeness and stability, material well-being and protected, depends functioning of
the legal state and civil society.

Keywords: administrative procedure, administrative justice, pulic legal dispute, public
service.



