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KOHCTUTYLLINHO-MTPABOBA CBOBOJA JItOJIMHH
AK META CYYACHOI'O KOHCTHUTYLLIOHAJI3MY

JIIoqMHa y NOKTPHUHI Ta MPakKTHLi KOHCTUTYLIOHA/i3My I0Cifae MpOBinHe
micue. bo noaMHa — Lie eHepreTHYHUU LEHTP MapaaurMu KOHCTUTYLiOHA-
JIiI3My, FOJIOBHUH LiHHICHUM OPI€HTUDP UOr0 MOJAJBLIOTO PO3BUTKY, IHIUKATOP
nepeBipKM Ha MOXKJMBICTH peaJsidaulil KOHCTUTYUIMHOI Teopii, imeoJiorii i
NPaKTUKH, a BU3HAHHS, 3a0€e3MeYeHHs Ta 3aXUCT KOHCTUTYLIHHO-IPaBOBO]
cBoOonH, ii BUpaXKeHHs B NpaBaXx Ta 3aKOHHUX iHTepecax JIIOAUHU € NMPaKTHU-
HO KiHLIEBOIO MeTOK (PYHKLIOHYBaHHA CHUCTEMH KOHCTHUTYLIOHAMi3MYy.

Konuenuisi cBo60oau € OAHi€EI0 3 K/AIOYOBUX y KOHLENTYaJbHiH napaaHrMi
Cy4acHOro KOHCTI/ITYLLIOHaJIISMy CBobona §IK cTaH 0COOUCTOCTI B CycnmbCT-

Bi — Lle OJlHA 3 HAUBaXK/MUBIIIUX Ta NUCKYCIHHUX npo6JIeM y NpaBoOBid HayL.
BonHouac ust npobJema € 06’eKTOM Ta MpeaMeTOM NOC/iaXKeHHs (dinocodii.
CBobona 3aBKAM Hajexasa A0 BULIMX COLiaJbHUX Ta MOJITUKO-TPABOBUX
uiHHocTed. Tak, icHye Touka 30py, 3TiHO 3 SIKOIO «IiHCHa, CIIPaBXKHS AeMO-
KpaTifg — Lie JeMOKpaTisd pO3BUTKY, € BCi MeXaHi3MU NepPKaBHOI'O PEeryJIto-
BaHHSI, TPOMAASHCBKOr0 CYCIiJIbCTBA i MPUBATHOI iHILiaTHBU BiANOBiAAIOTH
nemMokpatuuHuM winHocTsM» [19, c. 101]. Ilpu ubomy BHU3HAYeHHS HEeMOKpa-
TUYHUX LIHHOCTEH CcoLiyMy HaOyBae THOCEOJOriUHOrO 3HaUYeHHS O/ PO3KPUT-
TS CYTHOCTI CBOOOAM JIIOAMHU SIK LIHHOCTI CY4aCHOTO YKPalHCbKOTO KOHCTH-
Tyuionaniamy. Tak, y npausx mucauteniB munysaoro (Ilnatona, Apictoress,
H. MakiaBenni, IIx. Jlokka, ineosnoriB Hooro i HoBiTHboro uacy) moxkHa
3HAUTU 3rajgky Mpo TPU HAUBAKJMUBILII L[IHHOCTi MOJIITHYHO OPTaHi30BAHOTO
CyCHiJbCTBa, 0€3 SIKHX HEMOXKJ/JIUBO MOCAITH COLia/JbHOI CIPaBemMBOCTI Ta
ctabinbHOCTi, — 1 cBOOOAA, PiBHICTb i BJACHICTb.

Takum unMHOM, I'PYHTYIOUKMChH Ha icTOpil Ta Teopii neMokpaTii, MOXKHa BHU-
JIJTUTH TPHU 11 MOCTYJNATH, 3HAYYLL AJS CY4aCHOrO KOHCTUTYLiOHAJMi3My i
HABKOJIO SIKMX, B Til UM iHWIIK Mipi, 00epTalTbCsd BCi KOHLENTyaJbHi igel i
JNOKTPUHH, a caMe: cBoOONa, PiBHICTh i BJaana, IO BUPAXKAE BOJIO OiJbIIOCTI
(napopmoBaanas). OpHak Ui «BiuHi LiHHOCTiI» B pi3Hi iCTOpHUYHi enoxw,
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B pi3HUX AepxKaBax, B Pi3HUX yMOBax HaOyBalTb Pi3HOTO 3HAUE€HHS, TOOTO IX
3MICT NpPEeACTaBJIAETbCSA HE CTATHUYHUM, A CXUJIBHHUM [0 NEPMAHEHTHUX 3MiH
JiaJeKTHYHOr0 XapaKTepy, BIANMOBIAHHX PO3BHUTKY KOHCTHTYLIOHAII3MY.

[3 BKazaHux kKaTeropiil HalOiAbLIOK Mipol0 BUMarae CBO€i KOHKpeTH3allii
3 IOPUAUYHOI TOUKHM 30PY «CBOOOAA», OCKIJIBbKM Lie 3aro3uueHa IOpPUCTIPYIEH-
uiero ¢inocodcbka Kareropis i, KpiMm TOro, came BOHA HaWOJIUXKYa [0 IOPHU-
nnuHux ¢ikuid. Tum Oinbwe, wo I[lnaToH, Mipkyroun npo cBobOomy SK MpPo
«0J1aro 1eMoKparTii i 10 4Oro BOHA HEHACUTHO MparHe», 3acTepiras, 110 «came
e (HagmipHa cBoboma. — A. K.) i1 # 3pyiiHye». «Amke HagMmipHa cB06O-
na, — MipKyBaB (pinocod, — mMabyTh, i 115 OKPEeMOI JNIOAUHH, | 1/ OepKaBH
o0epTaeTbCs He Ha LIO iHUIe, K HA HaaMipHe pabCTBO», «iHAKILIe KaxKyuH,
3 Kpa#lHboi cBOOOAM BUHUKae Ha#bisbliue i HaltoTime padeTrBo» [17, c. 92—
93]. Ilpore cBobGoma pasoMm 3 piBHICTIO i BJIag0I0 Mae Ge3nepeyHy ILiHHICTb
K 1Js1 0coOu, Tak i mis cycninberBa. CBoHoma 6iblIo0 Miporo, Hixk iHILII
JeMOKPaTHUHi LiHHOCTi, MOTpebye 3axXUCTy, OCKiJbKH 4yepe3 00 €KTHBHI Ta
cy6’eKTHBHI YMHHUKU TOHAJA yCe CXHUJbHA [0 MOCSTraHb.

[Ipo cBOGONY $IK colia/bHYy LiHHICTb MipKYyBaJu Kpallli yMH JIIOACTBA. Tak,
y TBOPax «OTUS KJACOBOTO KOMIIPOMiCY», BUIATHOTO aHTJIiIHCbKOIO MUCJIUTEJSA
JIx. JIoKka po3KpHUBaIOTbCS MUTAHHS MPO CYTHICTb i CTyNeHi cBOOOAU (HeCBO-
6onu) JonuHu. Y «JIIBoX TpakTaTax npo npabJiHHSA» JIOKK po3pi3Hsie «Ipu-
pomHy CBOOOMY JIIOAMHK», sIKa TOJIATaE B TOMY, «11100 He OYTH HiUYUM 3B’si3a-
HUM, OKpiM 3aKOHY NPUPOAH», I «CBOOOMY JIIOAMHU B CYCHIJIbCTBI», 30KpeMa
«CBOOONLY JIOlell B YMOBax iCHyBaHHSI CUCTEMH MPaBJIiHHS», SIKa IOJISATae B
TOMY, <1100 »KUTH BiAMOBIAHO A0 MOCTIHHOIO 3aKOHY, CIiJIBHOTO A/ KOXKHOTO
B LIbOMY CYCIIiJIbCTBi i BCTAHOBJIEHOTO 3aKOHOJABYOK BJAL0I0, CTBOPEHOIO B
HbOMY; Lle — CcB0OOJa CJilyBaTH MOEMY BJACHOMY OaKaHHIO y BCiX BHMAa.-
Kax, KOJIM LIbOTO He 3a00pOHSIE 3aKOH, i He OyTH 3aJIe’KHUM BiJl HEMOCTIHHOI,
HeBU3HAUeHOi, HeBiMOMOi caMOBiJbHOI BoJi iHILIOI JroguHu» [12, ¢. 191].

Ananisyroun HaBemeHi JiGepasbHi imei, aHrJifcbKUE MOJiTOJOT
B. I'punnic y cBoiii pobori «bpurancbka noJiTuuHa Tpaaulisi» pe3lOMYyBas,
o B npausix JIoKka «MM 3HAXOAMMO BHUMOTH CBOOOAM i HENOTOPKAHHOCTI
ocoOu», MpU LbOMYy MepLIOPSIAHE 3HAUeHHS Mae cBOOOAA OKpeMOi JIIOAWHU
SIK CaMOCTiHHOI pPO3yMHOI iCTOTH, He3aJieXXHOoi i piBHOI cepen cobi moaiOHUX
ONIMHULI yTBOPEHHS i couiafabHO-moJiTHuHOI aii [3, ¢. 16]. Kpim Toro, Hesa-
MepeyHol0 MO3UTUBHOIO SIKiCTIO BueHHs JIOKKa € 3B’s30K MiXK cB060OI0I0,
BJIAJIOI0 leprKaBU i 3aKOHOM, SIKMH 4iTKO MPOCTeKyeTbCs. 30Kpema, cBoOO-
na, 3a Jlokkom, mae mexi. [lo-nmepiue, J0aMHa NiIKOPSETHCS 3aKOHOAABYIN
BJIaMli, «SIKa BCTAHOBJIEHA 3a 3TO/0I0 B eprKaBi» (Lel BUCHOBOK I'DYHTYETb-
cs Ha Tesi: «cBoboda JIAWHU B CYCHiJAbCTBI MOJSrae B TOMY, L0 BOHAa He
NiAKOPSAETHCSA »KOAHIM IHIIINM 3aKOHOMABYIMA BJIadi, OKpPiM Tiel, iKa BCTAHOB-
JIeHa 32 3roJI010 B JIeprKaBi»), a TakoxkK cB0oOona oOMerKeHa paMKaMu 3aKOHY
(«cBoOOma cJaimyBaTH MOEMY BJIaCHOMY OarkaHHIO y BCiX BHUMAamKaX, KOJHU
IbOT'0 He 3abopoHsie 3akoH») [12,c. 191]. ¥ uiéi iHTepnperauii npuHIUI
CBOOOIM CTOCYEeThCS Oe3nocepelHbO 0COOU Ta MOJISrae y BiACYTHOCTI 3a00-
pPOH, MPSIMO He BCTAHOBJIEHUX 3aKOHOM.
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BonHouac, TpakTyouu cBOOOAY JIOAWHU 3 IOPUAMKO-IIPaBOBOI TOUYKH 30pY,
y KOHTEKCTi KOHCTUTYLIiOHa/i3My, NPUHLUIOBOrO 3HaUeHHS HaOyBae pos-
KPUTTS KOHLENTY CBOOONM uepe3 BU3HAYEHHS i1 CMiBBiIHOLUIEHHS HEe TiJIbKH
3 3aKOHOM, aje U 3 npaBoM. 3B'130K cBOOOAM Ta MpaBa 3HAULIOB CBOE 00-
IPYHTYBaHHfl Yy Mpausfix KJAaCHKiB MNpaBoBoi AyMKH. Tak, 3a [erenewm,
«MIAIPYHTS NpaBa — Le 3arajoM AyXOBHe, a HOro Haub/uKye Micue U
BHUCXiZIHA TOYKA — L€ BOJISI, IKa BiJbHA; TUM-TO il CyOCTaHL{I0 ¥ BU3HAYEHHS
CTaHOBUTb CBOOOMA; CHCTEMA MpaBa — Lie LapCTBO 3AiHCHEHOI cBOOOMH, CBIT
nyXa, MOPOAXKEeHUH HUM caMuM, MOBOU APYyror HaTyporo» [2, c. 24]|. Takum
YMHOM, 3MiliCHeHHS CcBOOOIM BinOYBaeTbCs y CHUCTeMi NpaBa, a cBobona €
cyOCTaHLi€0 BOJi: «amKe cBoOOda — Lie Take caMe BHU3HAueHHsS BOJi, fK
Bara — OCHOBHe BHW3HaueHHs Tina» [2, c.24]. IlpaBo y rereniBcbKill (io-
coii BU3HAUAETBLCH Yepe3 «BiNibHY BOJIIO». «¥Y TOMYy, 110 OyTTS B3aranai —
ue OyTTS BiNbHOI BOJi, — BHU3Hauae (inocod, — sKpa3 i mnoJsasrae npaso.
Takum uuHOM, mpaBo — 1e B3araJni cBobona y dopwmi inei» [2, c.43].

PosBuBaB ineto 11010 B3aeMo3a/ieKHOCTI cBOOOAM Ta MpaBa MpPeiCcTaBHUK
ictopuunoi wkoau npasa [.®. [Iyxrta, gkuil oOrpyHTOBYBAB BUXiAHUH Te3HUC:
«OCHOBHE MNOHATTA NpaBa € cBoOoAa». 3a HOro AyMKOIO, CaMe «B CHJy CBO-
6omnu soguHa — cyb’ekT npaBa. [i cBobona € pyHmameHT mpama, BCi Opu-
JIUUHi BifHOLIEHHS BUTiKalOTh i3 Hei» [1, c.279]. I'. ®.Ilyxra Takox, sk H
[erenb, cniBBimHOCHB cBOOOLY 3 BOJiel0. 30KpeMa, BiH MiAKpecJi0BaB, 10
«JIIOAMHA TOMY CyO’€KT MpaBa, L0 il HANeXKHUTb... MOXKJHUBICTb CAMOBH3HA-
YeHHs, 1110 BOHA Ma€ BOJIO». BonHoUac B OOTPYHTYBaHHI NpaBa «MOXKJUBICTIO
BOJIi» BigoOparkKeHWH ¥ TAKWW MPUHLMI MpaBa siK NpuHUMN piBHOCTI: «IIpaBo
€ BU3HaHHS CBOOOAM, 1110 PiBHOMIPHO HaJsIeXKUTb BCiM JIOASIM SIK CyD'eKTam
BoJii» [1, c.279]. CyuacHi HOCJiAHHKHM TAKOXK HaroJolwyloTb Ha (QyHIAMeEH-
TaJbHOMY 3B’SI3KY IpaBa Ta cBobonu ocobucrtocTi: «KiHLeBoo MeTO npasa
SIK COLia/JIbHOrO {HCTUTYTYy € 3a0e3nedyeHHs CBOOOAM KOXKHOIO Ta yMOB AJIsI
pO3BUTKY ocobuctocTti» [9, c. 98—99].

Takum ynHOM, cBOOONA JMIOAMHU y CYCHIJbCTBI Mae Oe3nocepenHbo Bigoo6-
pakeHHs y npaBi. BoHa 3aTBepIKY€ETbCS, YTIMIOETBCS Ta peasli3yeTbCs yepes
paso.

Y cydacHil KOHCTUTYLiHHO-MPaBOBiMd Hayli AOCJiINHUKK HaHluacTille BHU-
3HaualTb CBOOOMY JIIOAMHHU yepe3 ii CMiBBiAHOLIEHHS 3 00’€KTHBHUM IPaBOM.
Tak, A. IO. Oniitnuk po3pisHsie MOHATTS cy6’ €eKTHBHA cB0OOMA Ta KOHCTHUTY-
uiina cy6’ekTuBHa cBobopa. [lopiBHSIHO-paBOBUH aHaJ/i3 LIMX KOHLEMTIB
J03BOJIsIE 3pDOOUTH BUCHOBOK, L0 BOHHU CIiBBiAHOCATBCH K Llijie Ta YaCTHHA.
Tak i cy6’ektuBHa cBoboja, i KOHCTHUTYyLilHaA cyO’eKTHBHa cBoOoma —
0o0UIBi O3HAUAIOThb IOPUAUYHI MOXKJIUBOCTI» OCOOM 3 Ti€el pi3HULEI, L0 B
MepUIOMY BHUMAAKy BOHU (IOPUAMYHI MOXKJHUBOCTI) «3akpimeHi 00’ e€KTHBHUM
NpaBoOM» y LiJOMYy, a B APYyrOMy — BOHHU 3aKpimJ/eHi HopMamu Oesnocepen-
HbO KOHCTUTYyLiHdHOro npasa. KpiM TOro, po3kpuBaruyu MNOHATTS KOHCTHUTY-
LifiHOi cy6 eKTHBHOI CBOOOAHM, MiTKPECTIOETHCS, M0 1i IOPUAUUHI MOXKJIUBOCTI
«3IIHCHIOITHCS JIOAUHOI 0Oe3 BTPy4YaHHS B INpolec X peadsisauii 3 OOKy
nep:xaBHu, ii opraHiB i mocamoBux oci6, o0’enHaHb TpoOMaisiH, T'POMajH,
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OpraHiB, MOCaAOBUX i CJaYyKOO0BHUX OCiO MiCLIEBOTO CaMOBPSIAyBaHHS Ta rapaH-
TyIOTbCS HUMU» [15, c. 71].

Orxe cyb’ekTHBHa cBOOOAA Ta KOHCTUTYLiHHA cy0'eKTHBHA cBOOOAA MpPHU-
MyCKAIOTh MEeBHI MeXi MOBEAIHKH JIIOJAUHH, KA Ma€ TiJbKU Ti MOXKJIUBOCTI, IO
«3aKpinJeHi» 06’eKTUBHUM (Ta, 30KpeMa, KOHCTUTYLIHHNM) TpaBoM. besmoce-
pefHbo 3 00'€KTHUBHUM MPaBOM (y TOMY YHMCJi KOHCTUTYLIHHUM MpPaBOM) [e-
TepMiHOBaHa cBOOOJA JMIOAWMHU §IK LIHHICTb Ta MeTa KOHCTHUTYUiOHAJi3MYy.
3BifcH MOXKJWBUM € ii BU3HAUEHHS] K KOHCTHTYLIHHO-TIPABOBOi CBOOOMH.

KoHcturyuiiiHo-npaBoBa cBobona — Le cBoOOda B MeXKax, OKpeCcJeHHX
IPaBOM | OCHOBAHOIO Ha HbOMY KOHCTHUTYLI€IO AeprKaBH. ¥ Cy4aCHOMY KOH-
CTUTYyLiOHA/i3Mi cBOOOJA Mae KOHCTUTYLIHHO-NPaBOBi MexXi. JIk cripaBenuBo
koHcTtatye M. II. Opgix, mpaBo akymyJI0€ coliaJbHUU NOCBil CHiJKYBaHHS
JIIOJIed, peryJie, Koperye B3aeMOBIIHOCHHM Jioaed y cycnijabcTBi. [IpaBo
3abeasneuye, i Le € 0COONHUBO BaXKJIUBUM [JI51 TOPXKECTBA KOHCTUTYLIOHAJI3-
My, He TiJIbKH «CBOOOAY HJisi» — [JIs1 aKTHUBHOI AiSIIBHOCTI, NilOBOTO Camo-
BHpaXKeHHS 0COOUCTOCTI, ane U «cBoOOAy Bii» — Bil 0OMeXXeHb Ta BTPY4YaH-
HSI B XKUTTEMiIANbHICTL ocobuctocTi [16, c. 98].

Buxonsuu 3 Teopil Ta NMPakTUKH KOHCTUTYLIOHAMi3My, AOKTPHHAJBHOIO
3HayeHHs HaOyBae KOHLENT KOHCTUTYLIHHO-PABOBOI CBOOOAM JIIOJUHH, SIKa
BU3HAUa€ He MeXi MOBeNiHKH, TOOTO POOUTH TINBKHU Te, LIO NependadyeHo
(3akpinseHo) 00’eKTUBHUM MpaBOM, a MexXi CBOOOIM, sKa OKpecJeHa MpaBo-
BUMHU HOPMaMHU Ta fIKa iCHy€ He3aJ/ieKHO BiJl TOro, 3aKOHOHABUYO 3aKpillyieHa
BoHa uu Hi. Tomy cayuiHowo ysiBaseTbes ayMka A. M. KoJsonisi, 110 KOHCTH-
TyuidHa cBoOOJa JIONMHH — 1€ ii MOXKJHUBICTb HiATH B MeKax YUHHOTO 3a-
KOHOMABCTBA 3a BjacHUM poscynom [18, c. 200]. Bognouac y nemokpaTuyHo-
My, NPaBOBOMY, KOHCTUTYLIHHO OPraHi30BaHOMY CYCIiJIbCTBI MexXi cBOOOIH
Oii joavHd MaoTb OyTH BU3HaueHi KoHcrturtyuielo — OcHoBHUM 3aKOHOM
JIepKaBU Ta KOHCTUTYLIMHUM 3aKOHOAABCTBOM.

Cpo6ona JMIOAMHUA B KOHTEKCTi Cy4yaCHOTO KOHCTHUTYLiOHaMi3My — Lie KOH-
CTUTYLIHHO-TIpaBoBa cBOOOAA, U iHIIOI CBOOOAU B CUCTEMI CYy4aCHOrO KOHCTH-
TyuioHanismy OyTH He MOXKe MpHW [ii NPUHLMIIB: «JI03BOJIEHO BCe, L0 He
3a00pOHEHO 3aKOHOM» Ta «CcBOOOHA OAHiel JIOAMHU OOMerkeHa CBOOOIOIO
inwoi mronuHu». CyTHICTD Ta cHCTeMa KOHCTHUTYLIiOHAJIi3My BCTAHOBJOIOTh
XapakTep i Mipy B3a€EMOBiIHOCHH MyOJIiUHOI BJIAAH i JIOAWHU, 3a0€3Meuyoyu
TUM CaMUM [JJis1 JIIOAWHU KOHCTUTYLIHHO-MPaBOBY CBOOOAY $IK BiIHOCHHHU
«IIPOHUKAIOUUX» MOXKJUBOCTEH IpaBa | <«IPaBOBIJIBHOIO IPOCTOPY»
[16, c. 92—94], a nasa nyOJaiuHoi BJagu — MpaBOBUE MPOCTip, BUXiA 3a Mexi
SIKOTO O3Hauae HeNpaBOMipHe BTpPYyuaHHS MNyOJi4HOI BJAAW B KUTTEMNI-
SIJIbHICTD JIIOIUHMU.

KoHncTuTyuidHo-npaBoBa cBoOOAa HasleXUThb JIOAWHI i He 3a/eXUThb Bil
nepxKaBH, sika, oOMexXyloud (camooOMeXXylouH) CBOIO BJady, BU3HAYa€ Ta
KOHCTUTYLIMHO 3aKpilIoe MexXi HeBTPYYaHHA y cepy iHAUBiAyasbHOI CBO-
6014 JIIOAMHU.

KoncTutyuiliHo-npaBoBa cBoOoAa JIOAWHU SIK MeTa KOHCTUTYLiOHAJi3My
BUPAXKAEThCSl B iCHYBaHHI cepu iHAMBiAyanbHOI cBOOOAM BiA Oyab-KHUX
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HernpaBoOBUX (HEKOHCTUTYLIHHUX) oOMerkeHb Ta BTpyuaHHs. Kpim Toro, KoH-
CTUTYLiHHO-TIpaBOBa cB0oOOaA JMIOAWHU 3a0e3neuye cBobony iHAMBiAa (iHAMBI-
NyanbHy CBOOOMY) LION0 AaKTHBHOI Mii, caMOBUpPaKEHHSI O0COOUCTOCTI, TOOTO
MO2KJIMBOCTI iHAMBiNya/sbHOro BUOOpPY BapiaHTa MOBEIiHKHU.

Takum uumHOM, iHOMBiAyanbHa cBoOOJa — lie peasibHO iCHyloua Hesa-
JIEXKHICTb BiJl HENpPaBOBOro (HEKOHCTUTYLIMHOr0) BTPyUYaHHS NeprKaBU Ta
iHIIMX couianbHUX CcyO’eKTiB (K 3a3HA4aeThCsl B MPaBOBill maiTepaTypi, on-
Hi€l0 3 peaJlil Cy4yaCHOTO KUTTS BUCTYyIA€ MOsiBA HOBUX LEHTPIiB BJadH,
TaKUX §IK acoliauil pi3HOMMIAHOBOIO XapakTepy, MOJITHUHI mapTii, npod-
CIIJIKM, KOpHopauil TOo, a Le O3Hayae, L0 iHAWBIA Ternep 3a3HAE€ TUCKY U
BiIuy>KeHHs He Julle 3 60Ky AepxkaBHoro anapaty |7, c. 137]) y chepy innu-
BilyaJbHOI KUTTENIANBbHOCTI JIIOAUHU, MOXKJHUBICTb iHAMBiAyaJbHOIO BUOOPY
BapiaHTa MpPaBOBOi MOBEAIHKH Ta MOro 3MilICHEHHS B OCOOMCTHUX UM KOpropa-
TUBHUX, KOJIEKTUBHHUX, IHIIUX COLIaJbHUX iHTepecax.

KoncrutyuifiHo-npaBsosa cBoOoAa JIOAUHHU, 3MICT IKOi BUPAXKAEThCS B
iHIMBigyanbHi# cBOOOMi, Y Teopil Ta MPaKTHLi KOHCTUTYLiOHAJi3My O3HAUae
BiICYTHICTh CBaBiIBHOTO AEPKABHOTO BTPYYaHHA y cdepy iHAMBiAyaJbHOI
YKUTTENISIIBHOCTI 0coOU. Y 3B’SI3KYy 3 UMM HaOyBalOTh MPUHLHUIIOBOTO 3HAUEH-
HSl B3aEMOBIJHOCHHH, 1110 CKJANalOTbCSl MiXK JdepkaBoio Ta JwoauHow. [Ipo-
O/JieMa B3a€MOBIIHOCHH MiXK HAEpKaBOK Ta JIIOJAWHOKI He BTpauae CBOEl akTy-
aJIbHOCTI NPOTAroOM Bciel icTopii moacTBa. B icTopuyHOMYy pO3BUTKY MiAXOMiB
10 Liel npoOaeMHd MOXKJMUBO BiIOKPEMHUTH CUCTEMOLEHTPUCTCHKUU Ta IMepCo-
HOLIEHTPUCTCbKUU HamnpsIMKU. [lepcoHOLEeHTpU3M BHU3HAYae JIOAUHY K Hal-
BUIIY TOUKY Ta «MipHJO BCiX peuel», a B CUCTEMOLEHTPUCTCHKOMY (COIIio-
LEHTPUCTCHKOMY) MiAXOMi JIIOJWHA YU 30BCiM BiICYTHS, UM PO3TJISAAETHCS 5K
10Ch NONOMiXKHe, fIKe B 3MO3i NMPHUHECTH OiJblly YU MEHLIY KOPHUCTb JIHLIE
IJI1 NOCSITHEHHS1 IKHXChb HanocobucrticHux uineét [14, c. 9], — npu ubomy
nigxoni aep:kaBa NOMiHye Haja ocobucrtictio [22, c. 102]. 3Biacu BHHUKae
BaXXK/JMBE MUTAHHS LIOAO0 MNPIiOPUTETY NpaB JIOAUHU Meped AepPKaBoK YU
Hapnaku. B Hayui icHyloTh pisHOMaHiTHI TOuKM 30py Ha w0 npobsaemy. Tak,
[. [. Jlykamyk ninkpecJioe, 1110 «3HaUeHHS1 BU3HAHHS TMpPaB JIOAUHU BUILOIO
LUiHHICTIO 0COOJMBO OUYEBUIHO 3 YpaxyBaHHSAM 3arajbHOl 3aKOHOMipHOCTI:
iHTepecH mep:kaBW y Tid Mipi, B SIKil BOHU MPEACTABJASATb IHTEPECH CY-
CIiJIbCTBA B LIJIOMY, 3aBXKIU OyAYyTb NPiOPUTETHUMHU. be3 Lboro € HeMOXKJHU-
BUM Hi CycmisibCTBO, Hi aepxkaBa» [13, c. 11]. Ilpyru#i HanpsIMOK BHUPillleHHS
uiei mpoOJeMu I'PyHTYETbCS Ha yHiBEpCaJbHOCTI Ta HeOOOPOTHOCTI 3aTBep-
JKEHHS TIPIOPUTETYy MpaB i CBOOOM JIIOAWHU Nepel MpaBaMU KOJEKTHBHUMH,
6ynb TO Hallisl, nep>KaBa, Mi>KHapoJHe CIiBTOBAapUCTBO (8, c. 465].

Y cyyacHi#l opuauyHi#i niTepatypi HaOyBae NoLIMpPeHHS Ta Bce Oinbllle
MIPUXUJIBHUKIB TPETiM HANPSIMOK, CyTHICTb KOIO I0JIArae y TOMY, LIO BiH, 3a-
nepevyrouu rinepTpodoBaHi yABJEHHS MPO iHAUBiAYyaJbHI YU KOJIEKTHUBHI MO-
YaTKHU y KOHLEMNLUil MpaB JIIOAUHU Ta il B3aEMOBIIHOCUH 3 CYCIiJIbCTBOM, A€p-
’KaBOIO Ta {HIMMHU (popMaMU KOJEKTUBHOTO OyTTH, 10 OyJd NpUTaMaHHi MHU-
HYJOMY, BU3HAa€ HeOOXiAHICTb OpPraHi4YHOro MOEAHAHHSA y 3MiCTi npaB Ta 000-
B'SI3KiB JIIOAMHU SIK OCOOMCTHUX, TaK i KOJEKTHBHUX mouaTkiB [4, c.9]. Lle#



130 HaykoBi npaui Opecbkoi HalioHaJbHOT WPUAMYHOT aKajaemil

NiAXiL I'PYHTYETBCS HA «3aKOHI PIBHOBArdW iHAMBIAYya/JbHOIO Ta KOJEKTHUBHO-
ro», IKHH € YMOBOIO €BOJIIOLIHHOTO (2 He PEeBOJIOLIHHOI0) PO3BUTKY CYCIHi/b-
CTBa Ta HOCUTb yHiBepcasbHUU xapakTep [4, c. 9]. B ykpaiHcbKill KOHCTUTY-
LUidHO-paBOBii Hayui Takoro miaxoay ponep:xkytoTbess [O. M. Tonuka rta
O. IO. Tonuka, BBa)karwouu, L0 MPU LbOMY «BaKJUBO NOTPUMATHU OajaHC
iHTepeciB rpoMaasiHuHa Ta Aep:kaBu. [IpaBoBe peryJ/itoBaHHS iX B3a€MOBiIHO-
CHUH TOBUHHO OyTH CIPSIMOBAHO Ha ONTHMAaJbHe MOENHAHHS MyOJiYHHUX Ta
NIPUBATHUX iHTepeciB, ajie NMPU LbOMY B KOAHOMY pasi He MOXKHA NPUHUXKY-
BaTU poJb AepxkaBu» [22, c. 103]. Taki HayKoBi HaNpsSIMKH MOXKHa OXapakTe-
pu3yBaTH $IK KOHLeMUito OanaHcy (piBHOBaru) iHTepeciB JIOAWHU Ta
JepKaBH.

besymoBHO, OanaHc iHTepeciB Aep:kKaBU Ta JIOAWHHU, NAPTHEPCTBO MixkK
UUMH cy0’eKTaMU € NpUBAOJUBUMH HAyKOBUMH KOHLEIMLISIMH PO3BUTKY CY-
yacHoro cycninbctBa. [IpoTe Bakko KOHCTPYHOBAaTH MapTHEPCbKi BiAHOCUHU
MixK cy0’eKTOM (Iep:KaBol0), IKUH Mae BJady Ta BCi MpUTaMaHHi il 3acobu
Ta aTpubyTH, i cy6’€eKTOM (JIOOUHOI0), AKUH He Mae Takoi BJaAM, a TiIbKU
e Hociem cBoOomu. Tomy B iX B3aeMOBiZHOCHHAX 3aBXKIU Oylae MPUCYTHIM
eJeMeHT cybopauHauii. BonHoyac nmpupoaHi nmpasa JIOOMHU OAKOTh I CyBe-
peHHe MpaBO BUMAraTH Bil Nep»KaBM BU3HAHHS, 3a0e3MeyeHHsI Ta TapaHTy-
BaHHS IHAUBIAYya bHOI CBOOONM y CUCTeMi B3a€MO3B SI3KiB 3 iHLIUMHU JIIOJbMH,
CYCIiJILCTBOM Ta JepxKkaBot. Mipa wiei cBoOOAM 3aneXuThb Bil Mipu obme-
JKeHb (HampukJaan, y ¢opMi BCTAHOBJEHHS BiANOBIAHUX IOPUAMUYHHUX 00O-
B'SI3KiB), SIKi IeprkaBa BCTAHOBUTb §IK NS ceOe, Tak i AJs iHILIUX CcyO’€KTiB
coljanbHuX 3B’si3KiB. ToMy B naHOMy BUMaAKy HeoOXilHa iHIIA KOHIIEMLIs,
sika 6 3B’si3yBaJjia B €MHY KOHCTPYKLiI0 0OMexKeHHs1 (caMooOMexKeHHs1) my0-
JIIYHOI BJIaAM Ta KOHCTUTYLIAHO-MPaBOBY CBOOOAY OCOOUCTOCTI.

3Bincu 3acayrosye nigTpuMku nosuisi B. M. CeniBanoBa. Tak, posrasna-
I04d NpoOJ/eMy B3a€EMOBIIHOCHH IHAMBINIB Ta Aep»KaBU, BUEHUU BBAXKAB:
«JlificHO, TpaBOBUHU MOPSAOK K OPraHi3allisi B3aEMOBiIHOCUH CYO’€KTiB mpa-
Ba y cdepi mpaBoBOi perynsilii B CYCHiJIbCTBI MOXKJUBHUW JHUIIEe HA OCHOBI
4iTKOrO0 pO3MeXXKyBaHHS c(ep HisJIbHOCTI HepKaBU Ta aKTUBHOCTI iHAUBIAIB,
110 NMeBHHM YMHOM BIIJIMBA€ HAa BHU3HAUEHHS BCiX NpaB i CBOOOXA JIOAWHU U
rpOMasiHUHA: K MPUBATHUX IPOMAaASIHCbKUX MpaB, TakK i cy0’e€KTUBHUX MyO-
JiUHUX Ta noJiTuuHux npas» [20, c. 169]. Ilpu ubomy aprymeHTYyeTbCsl KOH-
LeMnLis, 3TiAHO 3 KO «SK OKPeMHH iHAMBII B CBOIX MpaBax Ta CBOOOAAX Mae
OyTH oOMexXKeHUM MNyOJiYHUMU iHTepecaMu CYCHiJIbCTBa, 3aKPillJI€HUMH B
HOpMax MyOJIiUHOTO Mpasa, TakK i AepKaBa He € BCEBJANHOI LIOAO JIOIHHH,
60 y CBOIll HistbHOCTI BoHA Mae OyTH 0OMeXKeHOI0, «3B’513aHO0» KOHCTHUTY-
Li{HO 3aKpillVIeHMMHU [paBaMM ¥ cBOOOAAMM JIIOAWHHU, HOPMAMHU IPUBATHOIO
npaa» [20, c. 173].

JlymaeTbcsi, 110 Take 0OMeXKeHHSI € MOKJIUBUM TiIbKH Ha OCHOBi BU3HaH-
HSl Ta KOHCTUTYLIHHOTO 3aKpIilJIeHHS IPUHLHUIY IPIOPUTETY IpaB Ta iHTe-
peciB JIOOUHU Yy BiHOCHHAX 3 Aep:kKaBolo. TiJbKM 3a LIMX YMOB JeprKaBa He
Oyne MaTu ra100anbHOr0 KOHTPOJIIO Hal JIOAUHOI, Oyne nos3daBjieHa MOXKJIHU-
BOCTEHU CBAaBiJbHUX [iHd, CaMOINPABCTBA, HENPABOBOIO HACHUJBLCTBA TOLIO.
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Koncruryuifino-npaBoBa cBo6ofa MoB’si3aHa He TilbKUH 3 MpobHJeMOI0
B32€EMOBIHOCHH JIIOJMHU Ta NepxKaBH, BOHA Nependavyae U BiANOBinHI BigHO-
CUHU MiXK BiJIbHUMH iHmuBimamu. Sk caywHo Bimmituiu A. M. Kosoni# Ta
A.1O. OnifinuK, «KOXKeH iHAMBiN NOPiBHIOE KOXKHOMY i »KOJIEH He Mae Tmepe-
Bar... Lle mosoxeHHs ¢ikcyetbest y npuHuuni piBHocti». B. M. [Ilanosan
BBaxkae, 10 «sK (isocodchbKi KaTeropii cBo6oaa i piBHICTb B3aeMOIOB’ s13aHi
i HaBiTb B3aeMOOONOBHIOBaHi. PasoM 3 TUM, — yTOUHIO€ BYEHUH, — IOpHU-
OWYHi KaTeropii cBoOoma i piBHICTb BiAMiHHi... $IKIIO Mpo piBHICTb MOXKHA
FTOBOPUTH CTOCOBHO $§IK JIIOJMHH, TAK | rpOMajasiHUHA, TO KaTeropis cBoOOIH,
mo cyTi, mo3Hauae Jwoauny» [23, c. 60]. ¥ uisomy, MoromKyoduch 3 THM, IO
Li KaTeropii 3a CBOIM IOPUAUYHUM 3MICTOM Pi3HATBCS, BCE XK AYMAETHCSH, 110
BOHM i MOB’SI3aHi He TiJbKU SIK (PiOCOPCHKi KOHLENTH, ane U K IOPUAMYHI.
[IpaBoBa (ropuanyHa) piBHICTH 3a0e3rneuye MpaBOBY CBOOOMY JIIOAWMHH.

PiBHICTb CTOCOBHO KOHCTHUTYLIiOHA/Mi3My € He MPOCTO CTAHOM, MPU SKOMY
«HiXTO He Mae Oinblie iHworo» (k. JIokK), a ysIBAsS€TbC TAaKUM TMPUHLHU-
MOM OpPraHi30BAHOIO CYCIiJbCTBA, B IKOMY CIPUUHATHU i (PYHKLIOHY€E MPUH-
LU CIPaBeIJIUBOCTI.

CrnpaBennuBicThb 5K (hilocoPpCbKO-MpaBoOBa KaTeropis i ik NposiB CyTHOCTI
KOHCTUTYLIIOHAJII3MYy O3HAaua€ HeylnepelkKeHiCTb OpPraHiB MPaBOCYAAS; IOJIi-
TUYHY Ta iJ€0JIOTiYHY HeUTpasbHICTh OpraHiB MyOJ/iUyHOI BJaAU Ta yNpaBJliH-
HSl; HENOCATaHHS iHAMBIAIB Ha B3aeMHi NpaBa i MOXKJIHUBICTb 3aKOHHOI MPO-
TUHil Yy pasi moAiOHUX MOCAraHb; BiAMJJaTa MO 3acjyrax, 0CoOOUCTUX 3MiOHO-
CTAX | AKOCTAX IPU FapaHTOBAHOCTI HANAHHSA PIBHUX MOXKJIUBOCTEH; Bpaxy-
BAaHHA B3a€EMHHUX IHTEpecCiB.

BcTaHoBseHHS 3arajbHOi PiBHOCTI € HeclpaBeNJIUBHM, LI0 3YMOBJIEHO
MIPUPOAHOI0 CYTHICTIO i Pi3HUMH MepPCOHI(PIKOBAHUMH, OCOOUCTUMH SIKOCTSMHU
KOXKHOI OKpeMoi JoAWHU. ToMy 3 MeTOI BCTAHOBJIEHHS CIPaBeAJHUBOCTI
00’e€KTHBHO HeoOXinHi 0OMexKeHHSI PiBHOCTI [Jisi «BUPIBHIOBAHHSI CTaHOBHIA
THUX 0CiO, 9Ki yepe3 He 3a/eKHi Bil HUX NPUYUHHM He MOXKYTb MAaTH pPiBHIi 3
inwmmu npasa» [10, c. 461]. [Toni6Hi cipaBensiuBi oOMeXKeHHsT PiBHOCTI CJIin
BiIPi3HATHU Bil AUCKPUMIiHALil K HEJEriTUMHOIO YTUCKY IIpPaB JIOAUHHU.

KoncrtuTyuiiiHa piBHiCTb, OCHOBaHA Ha MPUHLMII CNPaBeAJUBOCTI, O3Ha-
4yae B PO3YMiHHI J€MOKPATUYHO-IIPABOBOI CYTHOCTI KOHCTUTYLIIOHAMI3MY PiBHIi
KOHCTHUTYLiHHI (OCHOBHI, (DyHIaMeHTaJ/bHi) MpaBa U 0OOB’sI3KH; HaMaHHS ra-
PaHTOBAHUX KOHCTUTYLIEIO PiBHUX MPABOBUX, €KOHOMIYHHUX, IMOJITUUHUX Ta
iH. MOXKJIMBOCTEH; BiACYTHICTb OYIb-IKOTO NPOsiBY AUCKpuMiHalii. KoHctury-
Uit YKpaiHd OOCUTb MOBHO i 6araTorpaHHO 3aKpiIlJIO€ MPUHLMUI PiBHOCTI (Y
cT. c1. 21, 24, 51, 52 Koncruryuii Ykpainu).

3MicToM (MposiIBOM) KOHCTUTYUIHHOI CBOOOMM JIIOAUHU € ii iHAUBiAya/JbHA
cBobona. [lpu ubomy iHaMBiLyanbHa cBoOOmA Mae TMeBHi cdepu CBOTO MPO-
SIBY, §IKi JIOTi{UHO BUSIBJISITH 32 MPHUHLMIIOM BHUAiJEHHS MaTepiajabHoro (isuu-
HOT'0) Ta HeMmaTepiasbHOro (AyxoBHOro) O6yTTs JoauHu. Ilas 3abe3mnedeHHst
MaTepiaJbHOTO iCHYBaHHS JIIOAWHU HEOOXinHi (pi3uuHa Ta eKOHOMiyHa CBOOO-
nu. HemartepianbHa (LyxOBHA) 4acTHHA KUTTENISIIBHOCTI iHAMBINA 3a/1€2KUTh
Bil HIOTO AYXOBHO-KYJbTYPHOI Ta MOJITHYHOI CBOOOIH.
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[IposiBoM o@iuillHOr0 BH3HAHHS KOHCTUTYLiHHO-IPaBOBOI CBOOOAHU JIOAU-
HM B YKpaiHi € KOHCTHUTYLiMHe 3aKpilJieHHs, 110 JIOAUHA, 11 XKUTTH i 300pO-
B’sl, 4eCTb i TiAHICTb, HENOTOPKAHHICThL i Ge3reka BU3HAIOTbCS B Y KpaiHi
HalBHUIIOK couiadbHol UiHHicTIO (cT. 3 Konctutyuii). [Ipu ubomy @isno-
copcbKa KaTeropist «IiHHICTb» MEePEeTBOPIOETHCS B IOPUIWYHUN KOHLENT (JIIO-
IMHa SK HalBHIlAa colliaJbHa LiHHICTb), 10 HaOyBae 3HAaueHHS: OCHOBHOI
KOHCTUTYLIMHO-NIPABOBOI ifel; NMPUHLUIY B3Aa€MOBIAHOCHH MiXK JIOJHUHOIO,
CYCIiJILCTBOM Ta AePzKaBOI0; MPUHLUIY, 1110 BU3HAYa€ 3MiCT i CIIPSIMOBaHICTh
HiSI/IBHOCTI CyCHiJIbCTBA 1 JepKaBU B iHTepecax JIIOAUHU 3 METOI0 CTBOPEHHS
HEOOXiNHUX €KOHOMiUHHX, MOJITHYHHMX, COLiaJbHHUX, iHIIUX yMOB OJs 3abe3-
MeYeHHs BCiX cdep iHAMBiAya/nbHOI CBOOOAM JIFOAUHHU.

3abe3neueHHs] KOHCTUTYLIHHO-IPABOBOi CBOOOAN — Lie IOpPUIUUHE 3aKpim-
JIEHHSl BiAMOBIAHOTO MPaBOBOrO CTATyCy JIOAMHH, 110 3abe3neuye cBoOOmy
IJIsT aKTUBHOI AiSlJIBHOCTI JIIOAWHU Y BCiX cdepax iHAUBiAya/sbHOI cBOOOAM Ta
cB0OOIY Bill CBaBiJIbHOrO BTPYYaHHs Yy Bci Ui cepu. 3Biacu nis 3abesneueH-
HS1 (pi3UUHOTO, AYXOBHOTO iCHYBAaHHSl Ta PO3BUTKY JIOJAWHU HEOOXigHE CTBO-
peHHs yMOB, Ilepll 3a BCe, NPaBOBOr0 XapakTepy, TOOTO KOHCTUTYyLilHe
3aKpilJieHHs Ta rapaHTyBaHHS BiAMOBiNHHUX MpaB, cBoOOA Ta 00OOB’SI3KiB
JIIOJJMHU | TPpOMaJSHUHA.

[Ipu upoMy cyuyacHa KOHLeMNLisl Mpas i CBOOOX JIIOAMHU Ta BCS CUCTEMa
BiMOBIAHOIO YKPAiHCBKOIO 32aKOHOAABCTBA MalOTb OYTH CIPSIMOBAaHI Ha 3a-
Oe3neyeHHsI KOHCTUTYLIAHO-MPABOBOI CBOOOAM K OCHOBHOI LIIHHOCTiI Ta METH
Cy4aCHOTO KOHCTUTYLiOHaMi3My. Buxonsiuu 3 uporo, KOHLEMNLIis NpaB i cBOOOA
JIIOJJMHU Y KOHTEKCTi Cy4YaCHOTO KOHCTHUTYL{OHAJIi3My [TOBUHHA I'PYHTYBATHUCH
Ha ONTUMaJbHOMY TMO€AHAHHI (a2 He MPOTUCTOSIHHI) MPUPOAHO-IPABOBOI Ta
MO3UTUBICTCbKOI Teopill npaB JoAuHU. CyTHICTb TaKoro cumM6io3dy noJsirae y
TOMY, 1[0 HEBil €MHi NMPUPOAHI MpaBa i cBOOOAU JIOAWHU MAOTh OYTH 3aKpill-
JIEHI y MO3UTUBHOMY IpaBi, TOOTO OeprKaBa, sIK BJIANHUU CyBepeH, Ma€ BHU-
3HaBaTH (a He «aapyBaTu») MoAiOHI mpaBa i cBoboau, 3abesneyyBaTu ix pe-
aJi3allifo, OXOPOHATH Ta 3aXULIATH Bil MPOTUNPABHUX MocsAraHb. JlymaeTbces,
10 MiATBEPIKEHHAM LbOro BUCHOBKY € nyMka M. Kenenerti, skuil 3a3Ha-
YUB, LI0 «CYYaCHUU KOHCTUTYLIOHAJI3M...€ €IUHOK PEeaiCTUYHOI iMILJIEMEeH-
Tali€lo LiHHOCTEH MPUPONHOTO MpaBa B HALIOMY cydacHOMY CBiTi. ...Touni-
lIe... Cy4aCHUH KOHCTUTYLIOHA/Ii3M € crpoOO0 3HATH CYNEpPeyHOCTi MiX IO-
3UTUBHUM Ta npupoaHum npaBoMm. CyuacHi KOHCTUTYLII, O6i//1i Mpo mpasa, 110
iX CKJIaJawThb, Ta CYJOBUU KOHTPOJ/b SIBJSIOTH COOOI0 CUHTE3 MiXK MO3UTHUB-
HUM Ta NMPUPOAHUM NpaBoM. BoHM BinOMBalOTh HAWBaXKJ/UBILLY CIPOOY TUCS-
YOJIITh LIOA0 «IIO3UTHBALLi» LUX LIiHHOCTEH, ajne 6e3 iXxHbOI abCcoJIoTH3allil YU
nepenavi ix nix MOBHUU KOHTPOJIb CUTYaTUBHUX OakaHb NapJ/JaMeHTCbKOI
6inbIIocTi, 1m0 3MiHIOTBCS» [6, c. 210].

Takum 4uMHOM, Ha KOHCTUTYLIHHOMY piBHi Mae OyTH 3akpinJeHUH Takui
oOcqr npas i cBOOON JIOAMHU, AKUHA OU 3a0esneuyBaB BCi cdepu 11 iHIUBiNY-
aabHOi cBOOOAM. BOHM MOBUHHI I'PYHTYBAaTHUCS Ha 3arajbHOJMIOACBKUX LIiHHO-
CTAX Ta BIANOBiZATH MIXKHAPOAHO-NIPABOBUM CTaHAApPTaM Yy raJjysi mnpas
JIOJIUHU.
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B KOHCTUTYULilHO OpraHi3oBaHOMY CYCHiJbCTBi 3a0e3MeueHHs] LUX CBOOO.
HaOyBae OPUAMYHOI (POPMU y BUIJISAAI BiAMOBiAHUX (KOpPECMNOHIYIOUMX) TpaB
Ta ¢BoOOM JIOAUHU i rpoMaasiHiHa. Hall6inblw nomupeHoo B Teopii KOHCTHU-
TYyLi{HOrO npaBa € Kiaacu@ikauisg npas i ¢BoOOA 3a rany3siMd >KUTTENisl/Ib-
HOCTI JoaMHU. Buxonmsium 3 Takoi kKJjaacudikalii, 3 ypaxyBaHHSIM 3MiCTy
cy6’eKTUBHUX MOTpeO Ta iHTepeciB, 110 3yMOBJIOIOTh BilNOBiAHI cepu iHAU-
BillyaJbHOI CBOOOIM JIIOAMHHM, MOKHA MPOBECTH TaKy KOpeJsLilo LuX cdep
iHAMBiqya/nbHOI CBOOOAM 3 KOHCTUTYLIHHUMH MpaBaMu i cBOOOAAMH JIIOJUHHU.

Tak, nns 3abesneyeHHs1 isuuHOi CBOOOAM HEOOXiIHUM € 3aKpilJeHHS Ha
KOHCTUTYLIHHOMY piBHi Takux npas i CBOOOX, SIKUMM HAIiJSIETbCS YU MOXKeE
HaOIMATUCS KOXKHA JIIOJWHA [J19 3a0e3neueHHs 11 (Pi3UYHOr0 iCHYBAHHS, 3aXU-
CTY BiJl HE3aKOHHOIO BTPYydYaHHS y cdepy OCOOUCTOI >KUTTENiSIBHOCTI.
Ockinbky xapakTep LUMX NpaB Oe3nocepeqHbO MOB’SI3aHUH 3 MPUPOJOIO JIIO-
IUHH, TO IX BIiIHOCATb A0 MNPUPOAHUX MpaB JWAUHU. SIK crpaBeduBO
MiAKPeCaI0ETbCA B IIPABOBIN JiTepaTypi, «IIPUPOAHI NpaBa JOIUHU CBITOBOIO
CMiJIbHOTOIO BU3HAIOTbCS K sIBHUILle 00’ €KTHBHE i He3asleXKHe Bifl BU3HAHHS U1
irHOpyBaHHSA iX HepxKaBOK Ta BHU3HAYAIOTHCH CAMUM (PAKTOM JIKOICBKOIO
o6yTTs» [11,c.34]. B opuauuHill Hayui icHyIOTb pi3Hi HaliMeHYBaHHS LMX
npaB: (Ppi3uuHi (2KUTTEBI), OCOOUCTI, TPOMAASHCBKI, iHAUBiAyaabHi Ta iH. KoH-
CTUTYLIs YKpaiHu 3akpinatoe ix y ct. ct. 27, 28, 29, 30, 31, 32, 33 (npaBo
Ha XKUTTS, HA MOBAry A0 JIACbKOI TiAHOCTi, Ha CBOOOAY Ta OCOOUCTY HeNo-
TOPKaHHICTb, HELOTOPKAHHICTh XKUTJIa Ta KOPECIOHAEHLil, HEBTPYYaHHS B
ocobucTe i ciMelHe KUTTS, cBOOOAY NepecyBaHHs, BiJbHUU BUOIp MicLs npo-
»kuBaHHs). Kpim Toro, nnst giduunoro OyTTs JIOAUMHU HEOOXiTHUM € Oe3rneuHe
IJIS1 2KUTTS | 300pOB’sl NOBKi/IsA, MpaBo Ha sike nependauene y ct. 50 Kow-
crutyuii Ykpainu. ®isuuna cBobona JoauHM noTpedye i BiAMOBIAHOrO CO-
LiaJbHOTO 3aXUCTy, fIKUU 3abe3neuye cUCTeMa COULiaJbHUX MpaB i cBOOOX
JIOOMHU | TpoMansiHhHa, 3akpinaeHux B OcHOBHOMY 3aKOHi [epxKaBH
(cT.cT. 43, 44, 45, 46, 47, 48, 49).

3abesneueHHsI NyXOBHO-KYJbTYpHOI chepu iHauBinyasbpHoi cBo6OIM HADOY-
Bae topuauuHoi Gopmu B 3akpinneHHi B Konctutyuii YkpaiHu mpaBa Ha
cBOOOAY AYMKHU i CJIOBA, HA BiJilbHE BUPAXKEHHS CBOIX MOTJISAIB i MepeKOHaHb
(ct. 34), mpaBo Ha cBoOOMLY CBIiTOTJsAAY i BipocmoBimanHs (cT. 3D5), a Takox
B 3aKpilJIeHHI KyJbTYyPHHUX NpaB i cBOOOA, SIKi HANAKTh NOCTYIYy 10 3HAaHb Ta
{HIIUX AYXOBHUX Ta KYJbTYPHHUX 3M00YTKiB JIOACTBa (CT.CT. 53, 54).

Cdepa nmoaiTuuHOI cBOOOAN WOPUAUYHO OPOPMIIOETHCS B CYKYMHOCTI MOJIi-
THYHUX NpaB i cBOOOA, fKi CIPSIMOBAHi Ha y4acTb OCOOU B IMOJNITHYHOMY
KUTTI cycninbeTBa i mepxkaBu (cT. cT. 36, 38—40 Konctutyuii Ykpainu).

OnHak y cydyacHHX yMoBax rjobasisauii (rmoJiTuyHoi, eKOHOMIYHOI, KYJb-
TYpPHO-NIPaBOBOI) cepu cBOHOAN 0COOU PO3LIUPIOIOTHCS, 30KpeMa, KOHCTUTY-
LiHO-TpaBOBa cBOOOAA He OOMEXKYETbCS KOHCTUTYLIMHO 3aKpiMJeHUMH i
rapaHTOBaHUMU [1€PrKaBOI0 MpaBaMu i cBOOOAAaMU 0COOM 1010 3abe3NeueHHs
(bi3uuHOI, MOJITUYHOI Ta NYXOBHO-KYJbTYPHOI chep, a BKJIOUAE U €KOHOMIYHY
cBobony ocobu. Ik crnpaBensUBO BiAMi4aeTbCsl B JiTepaTypi, «eKOHOMIUHY
OCHOBY JA€MOKPATHUYHOI Iep>KaBU CTAHOBJSATb BUPOOHUYI BiIHOCHHH, SIKi IPYH-
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TYIOTbCS Ha 0araToykJ/JadHOCTI €KOHOMiKM, Ha Pi3HHUX (popMax BJACHOCTI i,
mepll 3a Bce, HAa eKOHOMiuHil cBoboai ocobu» [21, c. 207]. CyTHICTb KOHCTH-
TYLiOHa/Mi3My BHPaKAE€TbCH, KPiM yCbOTO iHIIOTO, B CUMOi03i BJIACHOCTI Ta
cBoOOAH.

KoHcTuTylisi YKpainu 3akpinJroe npaBo KOXKHOTO BOJIOJITH, KOPUCTYBATHU-
cd 1 po3NOpPSAAKATUCH CBOEK BJACHICTIO, pe3y/JbTaTaMU CBOEi iHTeJeKTyaJib-
HOi, TBOpYoi AisinbHOCTi. KOHCTUTYyLia rapaHTye, 110 HIXTO He MoOXe OyTH
POTUIIPABHO Mo30aBJsieHUH MpaBa BJsacHOCTi. [IpaBo mpuBaTHOI BJACHOCTI
nporoJsiolryeTbcst HenmopywHuM (cT. 41 Koncruryuii ¥Ykpainu). Kpim uporo,
OcHOBHUI 3aKOH NepKaBU BCTAHOBJIOE MPABO KOXKHOrO Ha MiAlIPUEMHULIbKY
HisIbHICTD, fIKa He 3a0opoHeHa 3akoHOM (cT. 42). Takum uWMHOM, Li KOHCTH-
TYLilHI NpaBa CHpsIMOBaHi Ha 3a0e3NedyeHHs €KOHOMIUHOI CBOOOIM JIIOAUHH.
[Ipote icHye uumaso mpobjem, 110 TMOB’si3aHi 3 MpouecoM (OPMyBaHHS B
YKpaiHi iHCTUTYTYy nmpUBaTHOI BJAacHOCTI. Hanpuknan, 3anuiiaetbesi npodaema
(hopMasIbHOI XapaKTepUCTUKU BJIACHOCTI B YKpaiHi, iCHYIOTb HENOJIKH Y 3aKO-
HOJNABCTBi MPO MOPSAOK PeecTpalii MpaB BJACHOCTI HA HepyXoMe MaHhHO, ak-
TyaJIbHOIO € MpoOJieMa HaOyTTs NpaBa IPUBATHOI BJACHOCTI HA 3eMJIO Ta iH.

SIk Bke Oy/i0 apryMeHTOBAHO, KOHCTUTYLIHHO-TpaBoBa ¢B0OOJA HEe MOXKe
OyTH HeoOMeEXKeHOI0, TOMYy LI0 CBOOOJA He 03HAua€ MOBHOTO 3HEBAXKEHHS
iHTepeciB i mpaB iHIUIMX JIOJEH, CyCHiJbCTBA Ta AepxKaBu. binbw Toro, mep-
»kaBa, H6epyun Ha cebe 3000B’sI3aHHS 1LI0A0 YyTBepPIKeHHS i 3abe3neueHHs
npaB i cBobon mwoauHu (4.2 c1. 3 KoHcrutyuii Ykpainu), HabyBae mpaa
BHMAaraTu MpaBOMipHOi MMOBENiHKU Bif JIOAWHU i FPOMaisiHAHA. 3BiACH JIOTiy-
HUM € KOHCTUTYLiHHe 3akpinjeHHs 00OB’sI3KiB JIOAWHHU i rpoMaasiHuHa. TyT
JNOPEUHU BUCHOBOK MpPO Te, L0 BKJIOUEHHS 000B’SI3KiB 10 MPaBOBOTO CTaTy-
Cy OCOOHMCTOCTiI He MOPYILIy€e MPUHLMUIY MPABOBOI NepPKaBH, OCKIJIbKH MpaBa
OMHHUX OciO, He TimKpinJeHi 060OB’A3KaMH iHIIWX, HE MOXYTb OyTH peasiso-
BaHi [D, c. 43]. Kpim Toro, mo/sioxkeHHs 111010 AiaJeKTUYHOTO MOEJHAHHS CBO-
6onu Ta 000B’sI3KiB HaOyBae CTATyCcy MiXKHapOAHOTO CTAaHAAPTY (AMB., Ha-
npukJaan: ct. 29 3aranbHoi neknapauii npas Joaunu Big 10 rpynas 1948 p.).
Hymaetbest, o KonceTutyuis Ykpainu Bianosinae UMM MiKHApOJHUM CTaH-
napram, 3akpimuBIIM 0OOB’SI3KH JIOAWHHU i rpomansHuHa (4. 1 ct. 51, 4. 1
CT. 52, cT.cT. 65—68).

Takum yMHOM, KOHCTUTYLiHHO-IpaBoOBa CBOOOJA JIOAWHU SIK LIHHICTBH Ta
MeTa CY4aCHOTO KOHCTHUTYLiOHaNi3My — L€ IOpUAUYHUE (KOHCTUTYLIHHO-TIpa-
BOBUI) Ta (DAKTUUHUU CTaH JIOAMHU B CYCHIJAbCTBI Ta AeprKaBi, MpHU SKOMY
JIoAuHa € (i3UYHO, EKOHOMIUHO, TMOJiTUYHO, IYXOBHO He3aJeKHOW (BiJbHOIO)
Bifl Oy[b-IKUX HeNPAaBOBUX (HEKOHCTUTYLiIHHUX) OOMeXKeHb Ta BTPy4YaHb y BCi
cepu iHaMBiAYyaabHOI cBOOOAM 3 OOKY MyOJ/iUHO-BJAAAHUX Ta iHIIMX COLiaJb-
HUX CYO’€KTiB.
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Kpycan A. P. KoHcTuTyuiiiHO-npaBoBa cBo60ja JIOJAMHU K MeTa Cy4aCHOTO KOHCTH-
Tyuionaniamy. — CrarTs.

Konctutyuilina cBobona BHpakaeTbCsd B iCHYBaHHI cepu ocoducToi cBOOOAU Big OyIb-
SKMX HEe3aKOHHUX (HEKOHCTHUTYIiHHWH) 0OMeXKeHb | BTpPyYaHb OpPTaHiB NepxKaBHOI BJAAH i
iHwux couianbHux cy6’ekTiB. Karteropisi koncrtutyuifinoi cBoboan — 3aKOHHE 3aKpimnyieHHS
HaJIeXKHOT'0 3aKOHHOTO CTaTycy ocobH, 1o 3abe3neuye cBOOOAY A5 AiSlIbHOCTI B MOJITUUHIH,
€KOHOMIuHiH, 1yXOBHIH i iHWI#A cepax cBoO6OAU 0COOU i CBOOOIU Bil CBABIJILHOIO BTPYYAHHS
y Bci Wi cepun.

Karouosi carosa: KOHCTUTYLiOHAMI3M, ¢cBoOONA, KOHCTUTYUiHHA cBoOOdA JIIOAUHU, 0COOU-
cta cBo0OOAA, KOHCTUTYLIHHO-IPABOBUH CTaTyC.

Summary

Krusian A.R. Constitutional Freedom of a Person as a Purpose of Modern
Ukrainian Constitutionalism. — Article.

Constitutional freedom is expressed in the existence of the sphere of individual
freedom of a person from any inlegal (unconstitutional) restrictions and interventions from
public authority and other social subjects. The provision of constitutional freedom is the
legal lixing of the proper legal status of a person, that provides ireedom for the activity
in political, economic, spiritual and other spheres of individual freedom and freedom from
self-willed interference in all these spheres.

Keywords: Constitutionalism, freedom, Constitutional freedom of a person, individual
freedom, Constitutional legal status.



