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М. С. Булкат

ТЕНДЕНЦІЇ РОЗВИТКУ НАУКОВИХ ПОЛОЖЕНЬ  
ТА ПРАКТИКИ У СФЕРІ АДМІНІСТРАТИВНИХ ПРОЦЕДУР, 

ПУБЛІЧНИХ, ЗОКРЕМА АДМІНІСТРАТИВНИХ ПОСЛУГ

Вступ. Рîçâèòîê äîêòðèíàëüíèõ ïîëîæåíü òà çàêîíîäàâñòâà ó ö³é ñôåð³ â³äáó-
âàâñÿ íåð³âíîì³ðíî. Íàóêîâó óâàãó áóëî êîíöåíòðîâàíî íà ñòàíîâëåíí³ àäì³í³ñòðà-
òèâíèõ ïðîöåäóð, òîä³ ÿê ïðàêòèêà âèìàãàëà òåðì³íîâîãî âèð³øåííÿ ïèòàííÿ ùîäî 
åôåêòèâíîãî íàäàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã [äèâ., íàïðèêëàä, 2; 12; 13; 17; 26; 27; 
28; 30; 33; 36]. Яê â³äì³÷àþòü ôàõ³âö³, ñòâîðåííÿ åôåêòèâíîãî ìåõàí³çìó çä³éñíåí-
íÿ àäì³í³ñòðàòèâíèõ ïðîöåäóð, ïóáë³÷íèõ, àäì³í³ñòðàòèâíèõ ïîñëóã íà äåðæàâíîìó 
ð³âí³ ðîçïî÷àëîñÿ ùå ç 90-õ ðð. [29, ñ. 88]. Йîãî îñíîâè çàêëàäåíî Кîíöåïö³єþ àäì³-
í³ñòðàòèâíî¿ ðåôîðìè. Мåòà ðåôîðìè âêëþ÷àëà «ôîðìóâàííÿ ñèñòåìè äåðæàâíîãî 
óïðàâë³ííÿ, ùî ñòàíå áëèçüêîþ äî ïîòðåá ³ çàïèò³â ëþäåé, ãîëîâíèì ïð³îðèòåòîì ¿¿ 
ä³ÿëüíîñò³ áóäå ñëóæ³ííÿ íàðîäîâ³, íàö³îíàëüíèì ³íòåðåñàì», îäíèì ³ç çàâäàíü âèçíà-
÷àëîñü «çàïðîâàäæåííÿ íîâî¿ ³äåîëîã³¿ ôóíêö³îíóâàííÿ âèêîíàâ÷î¿ âëàäè ³ ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ ÿê ä³ÿëüíîñò³ ùîäî çàáåçïå÷åííÿ ðåàë³çàö³¿ ïðàâ ³ ñâîáîä ãðîìàäÿí, 
íàäàííÿ äåðæàâíèõ ³ ãðîìàäñüêèõ ïîñëóã», òîáòî ïåðåõ³ä â³ä óïðàâë³íñüêèõ â³äíî-
ñèí ì³æ äåðæàâîþ òà ãðîìàäÿíàìè äî ïàðòíåðñüêèõ [43]. Íàóêîâö³ â³äì³òèëè, ùî 
îñíîâíîþ îçíàêîþ àäì³í³ñòðàòèâíî-ïðàâîâèõ â³äíîñèí ïåð³îäó ðàäÿíñüêî¿ îêóïàö³¿ 
íàçèâàëè ¿õ ³ìïåðàòèâíèé õàðàêòåð. Рîçâèòîê â³ò÷èçíÿíîãî ³íñòèòóòó àäì³í³ñòðàòèâ-
íèõ ïîñëóã ñïðîñòóâàâ öå ñòâåðäæåííÿ, âèíèêëè â³äíîñèíè ³íøîãî õàðàêòåðó, äå 
³ìïåðàòèâíèé ìåòîä íå ïðàöþє [24].

Мета статті. Çä³éñíèòè àíàë³ç ïîëîæåíü â³ò÷èçíÿíî¿ äîêòðèíè ³ ïðàêòèêè ç ìå-
òîþ ôîðìóëþâàííÿ òåíäåíö³é ðîçâèòêó àäì³í³ñòðàòèâíèõ ïðîöåäóð, ïóáë³÷íèõ, çî-
êðåìà àäì³í³ñòðàòèâíèõ ïîñëóã.

Виклад основного матеріалу. Íà åòàï³ ñòàíîâëåííÿ àäì³í³ñòðàòèâíèõ ïðîöå-
äóð, çîêðåìà àäì³í³ñòðàòèâíèõ ïîñëóã, âàæëèâó ðîëü â³ä³ãðàëè äîñë³äæåííÿ çàðóá³æ-
íîãî äîñâ³äó [äèâ., íàïðèêëàä, 13; 14; 20; 53; 54; 60]. Ц³ íàïðÿìè íàóêîâî¿ ðîáîòè íå 
âòðà÷àþòü àêòóàëüíîñò³.

Îêðåìèì íàïðÿìîì äîñë³äæåíü є ôîðìóâàííÿ ïîíÿò³éíî-êàòåãîð³àëüíîãî àïàðàòó. 
Сïî÷àòêó ó â³ò÷èçíÿí³é äîêòðèí³ âèêîðèñòîâóâàëè ïîíÿòòÿ «óïðàâë³íñüê³ ïîñëóãè» 
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[äèâ., íàïðèêëàä, 62]. І. Гîëîñí³÷åíêî âèçíà÷èâ óïðàâë³íñüêó ïîñëóãó ÿê ñòâîðåííÿ 
îðãàí³çàö³éíèõ óìîâ äëÿ ðåàë³çàö³¿ ñâîãî ïðàâà ãðîìàäÿíèíîì àáî ³íøèì ñóá’єêòîì 
àäì³í³ñòðàòèâíî-ïðàâîâèõ â³äíîñèí [5, ñ. 8]. Àëå öåé òåðì³í íåáåçï³äñòàâíî êðèòèêó-
âàâñÿ, îñê³ëüêè ï³ä óïðàâë³íñüêèìè ïîñëóãàìè ÷àñòî ðîçóì³ëè îáñëóãîâóâàííÿ âëàñ-
íå óïðàâë³íñüêîãî ïðîöåñó, â òîìó ÷èñë³ ó ïðèâàòíîìó ñåêòîð³ âèðîáíèöòâà [äèâ., 
íàïðèêëàä, 11, ñ. 178; 25; 33, ñ. 292]. Çãîäîì âæèâàëèñü ê³ëüêà òåðì³í³â: «äåðæàâí³ 
ïîñëóãè», «ïóáë³÷í³ ïîñëóãè», «àäì³í³ñòðàòèâí³ ïîñëóãè», «ìóí³öèïàëüí³ ïîñëóãè», 
«ïóáë³÷í³ ñåðâ³ñè», «àäì³í³ñòðàòèâí³ ñåðâ³ñè» òîùî. Пîëîæåííÿ ïðî êëàñèô³êàö³þ ïó-
áë³÷íèõ ïîñëóã çà ð³çíèìè êðèòåð³ÿìè, ¿õ òèï³çàö³þ â³äïîâ³äíî äî ïîòðåá ñïîæèâà÷³â 
ïðîäîâæóòü óäîñêîíàëþâàòèñü ó â³ò÷èçíÿí³é äîêòðèí³.

В. Àâåð’ÿíîâ âèçíà÷èâ àäì³í³ñòðàòèâí³ ïîñëóãè ÿê íîâèé åëåìåíò âçàєìîâ³äíîñèí 
äåðæàâè ç ëþäèíîþ, ÷èñëåíí³ îáîâ’ÿçêè äåðæàâíèõ îðãàí³â ùîäî âèêîíàííÿ ð³çíîãî 
ðîäó äîçâ³ëüíî-ðåєñòðàö³éíèõ ä³é çà â³äïîâ³äíèìè çâåðíåííÿìè ô³çè÷íèõ ³ þðèäè÷-
íèõ îñ³á [1, ñ. 16–20].

Íàóêîâö³ âêàçàëè, ùî íàéá³ëüø øèðîêî îõîïëþє âñ³ âàð³àíòè íàäàííÿ ïîñëóã 
ïîíÿòòÿ ïóáë³÷íèõ ïîñëóã – «public services», äî ÿêèõ íàëåæàòü ò³, ùî íàäàþòüñÿ 
ñïîæèâà÷åâ³ îðãàíàìè äåðæàâíî¿ âëàäè, îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ òà ³í-
øèìè íåóðÿäîâèìè îðãàí³çàö³ÿìè, à òàêîæ á³çíåñ-ñòðóêòóðàìè. Пîíÿòòÿ äåðæàâíèõ 
ïîñëóã (çîêðåìà óïðàâë³íñüêèõ, àäì³í³ñòðàòèâíèõ) îõîïëþє ïîñëóãè, ùî íàäàþòü îð-
ãàíè äåðæàâíî¿ âëàäè. Сïîæèâà÷åì (êîðèñòóâà÷åì) ïîñëóã ñë³ä ââàæàòè íå ëèøå 
ãðîìàäÿí, à é íåðåçèäåíò³â (³íîçåìö³â), îñ³á áåç ãðîìàäÿíñòâà, îðãàí³çàö³¿, ãðîìàäñüê³ 
îá’єäíàííÿ. 

Дåðæàâí³ ïîñëóãè íàóêîâö³ ïîä³ëèëè íà: óïðàâë³íñüê³ ïîñëóãè, ÿê³ íàäàþòüñÿ íå-
âèçíà÷åíîìó êîëó îñ³á ó ôîðì³ ð³øåíü, ùî ðåãëàìåíòóþòü ïðàâà òà îáîâ’ÿçêè ãðîìà-
äÿí òà ãîñïîäàðþþ÷èõ ñóá’єêò³â òà àäì³í³ñòðàòèâí³ ïîñëóãè, ÿê³ íàäàþòüñÿ êîíêðåò-
íîìó êîðèñòóâà÷ó (ô³çè÷í³é àáî þðèäè÷í³é îñîá³, ãðîìàäÿíàì ³ ¿õ îá’єäíàííÿì, ãðóï³ 
îñ³á) [äèâ., íàïðèêëàä, 6; 8; 49; 51].

Лèñòîì М³í³ñòåðñòâà þñòèö³¿ Óêðà¿íè ó 2009 ð. íàäàíî ðîç’ÿñíåííÿ ùîäî ñï³ââ³ä-
íîøåííÿ çàêîíîäàâ÷èõ òåðì³í³â. Тàê, ñôåðó ïóáë³÷íèõ ïîñëóã ñòàíîâëÿòü ïîñëóãè, ùî 
íàäàþòüñÿ îðãàíàìè äåðæàâíî¿ âëàäè, îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ï³äïðè-
єìñòâàìè, óñòàíîâàìè, îðãàí³çàö³ÿìè, ÿê³ ïåðåáóâàþòü â ¿õ óïðàâë³íí³. Çàëåæíî â³ä 
ñóá’єêòà, ùî íàäàє ïóáë³÷í³ ïîñëóãè, ðîçð³çíÿþòü äåðæàâí³ òà ìóí³öèïàëüí³ ïîñëóãè. 
Дåðæàâí³ ïîñëóãè íàäàþòüñÿ îðãàíàìè äåðæàâíî¿ âëàäè (â îñíîâíîìó âèêîíàâ÷î¿) 
òà äåðæàâíèìè ï³äïðèєìñòâàìè, óñòàíîâàìè, îðãàí³çàö³ÿìè, à òàêîæ îðãàíàìè ì³ñ-
öåâîãî ñàìîâðÿäóâàííÿ â ïîðÿäêó âèêîíàííÿ äåëåãîâàíèõ äåðæàâîþ ïîâíîâàæåíü 
çà ðàõóíîê êîøò³â äåðæàâíîãî áþäæåòó. Мóí³öèïàëüí³ ïîñëóãè íàäàþòüñÿ îðãàíàìè 
ì³ñöåâîãî ñàìîâðÿäóâàííÿ, à òàêîæ îðãàíàìè âèêîíàâ÷î¿ âëàäè òà ï³äïðèєìñòâàìè, 
óñòàíîâàìè, îðãàí³çàö³ÿìè â ïîðÿäêó âèêîíàííÿ äåëåãîâàíèõ îðãàíàìè ì³ñöåâîãî ñà-
ìîâðÿäóâàííÿ ïîâíîâàæåíü çà ðàõóíîê êîøò³â ì³ñöåâîãî áþäæåòó. Вàæëèâîþ ñêëà-
äîâîþ ÿê äåðæàâíèõ, òàê ³ ìóí³öèïàëüíèõ ïîñëóã є àäì³í³ñòðàòèâí³ ïîñëóãè [61]. 
Îäíàê îáãîâîðåííÿ öèõ ïèòàíü â àäì³í³ñòðàòèâí³é íàóö³ òðèâàє. Íàòåïåð ïðèéíÿòî 
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Çàêîí Óêðà¿íè «Пðî àäì³í³ñòðàòèâíó ïðîöåäóðó», òî÷èòüñÿ äèñêóñ³ÿ ùîäî ñòàíîâëåí-
íÿ àäì³í³ñòðàòèâíîãî ïðîöåäóðíîãî ïðàâà [äèâ., íàïðèêëàä, 34].

Çàêîíîäàâ÷³ çóñèëëÿ íà ïîïåðåäíüîìó åòàï³ áóëî ñïðÿìîâàíî íà ðåãóëþâàííÿ 
ñôåðè íàäàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã [37; 42; 47]. Дîâãèé ÷àñ ó íàóêîâ³é äîê-
òðèí³ òðèìàëà àêòóàëüí³ñòü òåíäåíö³ÿ ùîäî àíàë³çó ïîëîæåíü Çàêîíó Óêðà¿íè «Пðî 
àäì³í³ñòðàòèâí³ ïîñëóãè» òà îðãàí³çàö³éíèõ çàñàä ¿õ íàäàííÿ. І. Кîë³óøêî âêàçàâ, 
ùî ³äåéíîþ îñíîâîþ âïðîâàäæåííÿ íîâèõ îðãàí³çàö³éíèõ ôîðì íàäàííÿ àäì³í³ñòðà-
òèâíèõ ïîñëóã ó â³ò÷èçíÿí³é íàóö³ òà ïðàêòèö³ áóëî ñòâîðåííÿ, òàê çâàíèõ, «óí³âåð-
ñàì³â ïîñëóã» [3, ñ. 34]. Пðàêòèêà «óí³âåðñàì³â ïîñëóã» íàáóëà ïîøèðåííÿ â єâðî-
ïåéñüêèõ êðà¿íàõ. Вîíà ïåðåäáà÷àє çîñåðåäæåííÿ ïðåäñòàâíèöòâ áàãàòüîõ îðãàí³â â 
îäíîìó ïðèì³ùåí³ àáî ñòâîðåííÿ єäèíî¿ ïðèéìàëüí³ äîêóìåíò³â, ÿê³ ïîò³ì íàäõîäÿòü 
äî â³äïîâ³äíîãî àäì³í³ñòðàòèâíîãî îðãàíó, ùî ïðèéìàє ð³øåííÿ [23]. Íàòåïåð âàãî-
ìèì íàïðÿìîì äîñë³äæåíü çàëèøàєòüñÿ ñïåöèô³êà íàäàííÿ ïóáë³÷íèõ ïîñëóã ð³çíèìè 
ñóá’єêòàìè â îêðåìèõ ñôåðàõ [äèâ., íàïðèêëàä, 52].

Сóòòєâîþ òåíäåíö³єþ ó â³ò÷èçíÿí³é äîêòðèí³ çàëèøàєòüñÿ âèâ÷åííÿ ñòàíäàðò³â 
ÿêîñò³ íàäàííÿ ïóáë³÷íèõ, çîêðåìà àäì³í³ñòðàòèâíèõ ïîñëóã [äèâ., íàïðèêëàä, 48; 55].  
Íàóêîâöÿìè êîíñòàòîâàíî ïîòðåáó âñòàíîâëåííÿ ñòàíäàðò³â ¿õ ÿêîñò³ òà êðèòåð³¿â 
ðåçóëüòàòèâíîñò³, ñâîє÷àñíîñò³, äîñòóïíîñò³, çðó÷íîñò³, â³äêðèòîñò³, ïîâàãè äî îñîáè, 
ïðîôåñ³éíîñò³. Пðàâíèêè âêàçàëè, ùî ñòàíäàðòè ÿêîñò³ íàäàííÿ ïîñëóã ïîâèíí³ âñòà-
íîâëþâàòè ì³í³ìàëüí³ âèìîãè ùîäî òîãî, ÿêèì ÷èíîì íàäàєòüñÿ òà ÷è ³íøà ïîñëóãà, 
óðàõîâóâàòè êðèòåð³¿ ¿¿ îö³íþâàííÿ.

Àêòóàëüíèì âåêòîðîì äîñë³äæåíü çàëèøàþòüñÿ ñï³ââ³äíîøåííÿ ì³æíàðîäíèõ 
ïðèíöèï³â çàãàëüíîãî óïðàâë³ííÿ ÿê³ñòþ (TQM) [äèâ., íàïðèêëàä, 10; 15; 50] ç àä-
ì³í³ñòðàòèâíèì ïðîöåäóðíèì ïðàâîì, ïîëîæåííÿìè ùîäî ïóáë³÷íèõ ïîñëóã, àäì³í³-
ñòðàòèâíèõ ïîñëóã òîùî. Вîíè ñôîðìóâàëèñü ó ê³íö³ 60-õ ðð. òà íàáóëè ïîøèðåííÿ 
ó êðà¿íàõ Çàõ³äíî¿ Єâðîïè. В³äîáðàæàþòü çàãàëüí³ ï³äõîäè äî ôóíêö³îíóâàííÿ áóäü-
ÿêî¿ óñï³øíî¿ îðãàí³çàö³¿. Сó÷àñí³ ñòàíäàðòè ISO [32] ³ ìîäåëü CAF [59] ïîáóäîâàí³ 
íà îñíîâ³ ïðèíöèï³â TQM.

Сòàíäàðòè ISO є ³íñòðóìåíòàìè òåõíîëîã³÷íîãî ñïîñîáó îö³íêè óïðàâë³íñüêî¿ ä³-
ÿëüíîñò³. Вîíè ì³ñòÿòü âèìîãè äî ïðîöåñ³â îðãàí³çàö³¿, ùî âïëèâàþòü íà ÿê³ñòü ¿¿ 
ê³íöåâèõ ïîñëóã. Ç 1992 ð. â³äïîâ³äíî äî ðåçóëüòàò³â ðîçðîáîê íà çàìîâëåííÿ Єâ-
ðîïåéñüêî¿ Кîì³ñ³¿ â äåðæàâíîìó ñåêòîð³ ðîçâèíåíèõ êðà¿í ïî÷àëà ïîøèðþâàòèñü 
ñàìîîö³íêà çà ìîäåëëþ CAF, ÿêà áàçóєòüñÿ íà îïèñ³ «³äåàëüíî¿ îðãàí³çàö³¿» ó âèãëÿä³ 
ñóêóïíîñò³ êðèòåð³¿â ä³ÿëüíîñò³ òà äîñÿãíóòèõ ðåçóëüòàò³â. Сàìîîö³íêà â³äáóâàєòüñÿ 
øëÿõîì ç³ñòàâëåííÿ ðåàëüíî¿ îðãàí³çàö³¿ ç òàêèì ³äåàëîì, íà îñíîâ³ ÷îãî âèçíà÷àþòü-
ñÿ ñôåðè óäîñêîíàëåííÿ äëÿ ïîñòóïîâîãî íàáëèæåííÿ äî ïåâíîãî «³äåàëüíîãî ñòàíó». 
Пîð³âíþþ÷è ï³äõîäè äî óäîñêîíàëåííÿ ñèñòåì óïðàâë³ííÿ, ùî ґðóíòóþòüñÿ íà âèêî-
ðèñòàíí³ ñòàíäàðò³â ISO òà ìîäåë³ CAF, íàóêîâö³ âêàçàëè, ùî ïåðøèé ç íèõ á³ëüøå 
îð³єíòîâàíèé íà óïîðÿäêóâàííÿ òà ôîðìàë³çàö³þ ä³ÿëüíîñò³ ³ є íàéá³ëüø åôåêòèâíèì 
â îðãàíàõ, äå ïîêè ùî ÷³òêî íå âèçíà÷åí³ ñïîæèâà÷³, ïîñëóãè, ïîðÿäîê âèêîíàííÿ 
ïðîöåñ³â [49].
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Íàóêîâö³ âêàçóþòü, ùî ÿê³ñòü íàäàííÿ ïóáë³÷íèõ ïîñëóã äîö³ëüíî âèì³ðþâàòè 
ñàìå ç âèêîðèñòàííÿì ñîö³àëüíèõ òà òåõíîëîã³÷íèõ (íîðìàòèâíî-ðåãëàìåíòíèõ) ñïî-
ñîá³â. Кðèòåð³ÿìè îö³íêè ñîö³îëîã³÷íîãî ñïîñîáó âèì³ðþâàííÿ ÿêîñò³ íàäàííÿ ïîñëóã 
ìîæóòü ñëóãóâàòè: ðåçóëüòàòèâí³ñòü, ñâîє÷àñí³ñòü, äîñòóïí³ñòü, çðó÷í³ñòü, â³äêðè-
ò³ñòü, ïîâàãà äî îñîáè, ïðîôåñ³éí³ñòü. Тåõíîëîã³÷íèé ñïîñ³á îö³íêè ÿêîñò³ íàäàííÿ 
ïîñëóã ñïèðàєòüñÿ íà ì³æíàðîäí³ ñòàíäàðòè [49].

Пðèêìåòíèì íàïðÿìîì çàëèøàєòüñÿ äîñë³äæåííÿ ïðèíöèï³â íàäàííÿ ïóáë³÷íèõ 
ïîñëóã. Пðàâíèêè çàóâàæèëè, ùî îäíèì ç îð³єíòèð³â äëÿ ôîðìóâàííÿ òà çàêð³ïëåí-
íÿ ïðèíöèï³â íàäàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã â îðãàíàõ ì³ñöåâîãî ñàìîâðÿäóâàí-
íÿ â óêðà¿íñüêîìó çàêîíîäàâñòâ³ є Єâðîïåéñüêà õàðò³ÿ ì³ñöåâîãî ñàìîâðÿäóâàííÿ  
[4, ñ. 428]. Ó ñò. 4 Çàêîíó Óêðà¿íè «Пðî àäì³í³ñòðàòèâíó ïðîöåäóðó» âêàçàíî ïðèíöèïè 
àäì³í³ñòðàòèâíî¿ ïðîöåäóðè: âåðõîâåíñòâî ïðàâà, ó òîìó ÷èñë³ çàêîííîñò³ òà þðèäè÷-
íî¿ âèçíà÷åíîñò³; ð³âí³ñòü ïåðåä çàêîíîì; îáґðóíòîâàí³ñòü; áåçñòîðîíí³ñòü (íåóïåðå-
äæåí³ñòü) àäì³í³ñòðàòèâíîãî îðãàíó; äîáðîñîâ³ñí³ñòü ³ ðîçñóäëèâ³ñòü; ïðîïîðö³éí³ñòü; 
â³äêðèò³ñòü; ñâîє÷àñí³ñòü ³ ðîçóìíèé ñòðîê; åôåêòèâí³ñòü; ïðåçóìïö³ÿ ïðàâîì³ðíîñò³ ä³é 
òà âèìîã îñîáè; îô³ö³éí³ñòü; ãàðàíòóâàííÿ ïðàâà îñîáè íà ó÷àñòü â àäì³í³ñòðàòèâíîìó 
ïðîâàäæåíí³; ãàðàíòóâàííÿ åôåêòèâíèõ çàñîá³â ïðàâîâîãî çàõèñòó [38].

Íå âòðà÷àþòü àêòóàëüíîñò³ äîñë³äæåííÿ ó ñôåð³ åëåêòðîííèõ ïîñëóã [äèâ., íà-
ïðèêëàä, 56; 57], ÿê ôîðìè íàäàííÿ ïóáë³÷íèõ ïîñëóã. Рîçâèòîê åëåêòðîííèõ ïîñëóã 
ïîâ’ÿçóþòü ç êîíöåïòîì åëåêòðîííîãî óðÿäóâàííÿ (e-Government). В Óêðà¿í³ ïåðøèì 
åòàïîì ñòâîðåííÿ ïîä³áíî¿ ñèñòåìè ïðèéíÿòî ââàæàòè 1998 ð. Тîä³ áóëî óõâàëåíî 
ïåðøó Íàö³îíàëüíó ïðîãðàìó ³íôîðìàòèçàö³¿. Ó í³é îäèí ç íàïðÿì³â ïðèñâÿ÷åíèé 
ñòâîðåííþ â³äîì÷èõ ³íôîðìàö³éíî-àíàë³òè÷íèõ ñèñòåì. Пðîòÿãîì 2000–2001 ðð. â³ä-
áóëîñü ñòâîðåííÿ ïîíàä 30 ³íôîðìàö³éíî-àíàë³òè÷íèõ ñèñòåì ð³çíîìàí³òíîãî ð³âíÿ 
òà äâîõ äåñÿòê³â ñèñòåì åëåêòðîííèõ ³íôîðìàö³éíèõ ðåñóðñ³â çàãàëüíîäåðæàâíîãî 
ìàñøòàáó. 1 áåðåçíÿ 2023 ð. íàáðàâ ÷èííîñò³ íîâèé Çàêîí Óêðà¿íè «Пðî Íàö³îíàëü-
íó ïðîãðàìó ³íôîðìàòèçàö³¿» [44].

 Íàóêîâà äèñêóñ³ÿ ùîäî åëåêòðîííîãî óðÿäóâàííÿ òðèâàє. Ї¿ ïðåäìåòîì â 
øèðîêîìó ðîçóì³íí³ є ìàéáóòíє óðÿäóâàííÿ. Іñíóþòü äâ³ êðàéí³ òî÷êè çîðó [äèâ., íà-
ïðèêëàä, 7; 9; 18; 58]. Пåðøà – ç ïîøèðåííÿì ³íôîðìàö³éíèõ êîìï’þòåðíèõ òåõíîëî-
ã³é ðîëü óðÿäó, ì³ñöåâèõ îðãàí³â âëàäè é ³íøèõ öåíòðàë³çîâàíèõ âëàäíèõ ³íñòèòóò³â 
í³âåëþâàòèìåòüñÿ. «Еëåêòðîííà äåìîêðàò³ÿ» (êîìï’þòåðí³ òåõíîëîã³¿) ìîæå çàáåçïå-
÷èòè ðåàëüíó ìîæëèâ³ñòü ó÷àñò³ â ðåàë³çàö³¿ äåðæàâíî¿ âëàäè óñ³ì áåç âèíÿòêó ãðî-
ìàäÿíàì. Îäíàê íàóêîâö³ çàñòåð³ãàþòü, ùî êîìïåòåíòí³ñòü ãðîìàäñüêî¿ äóìêè ç óñ³õ 
ïèòàíü ðîçâèòêó äåðæàâè, îáëàñò³, ì³ñòà, ðàéîíó òîùî – âèêëèêàє ðèçèêè îõëîêðàò³¿. 
Яê ³ ïðîöåñè ðåàë³çàö³¿ òà êîíòðîëþ çà ð³øåííÿìè òàêîãî óòîï³÷íîãî óðÿäóâàííÿ. 
Дðóãà òî÷êà çîðó ïîëÿãàє â òîìó, ùî âèêîðèñòàííÿ ³íôîðìàö³éíèõ òåõíîëîã³é çàáåç-
ïå÷óє ëèøå ï³äâèùåííÿ åôåêòèâíîñò³ ä³ÿëüíîñò³ äåðæàâíèõ îðãàí³â, ÿêå âèçíà÷àє 
ùå á³ëüøó ¿õíþ çíà÷èì³ñòü. Дîñë³äæóþ÷è ïèòàííÿ ìîðàëüíèõ äèëåì ³íôîðìàö³éíîãî 
ñóñï³ëüñòâà, íàóêîâö³ â³äì³÷àþòü, ùî çóáîæ³ííÿ äóõîâíîãî áóòòÿ íà òë³ ã³ãàíòñüêîãî 
çðîñòàííÿ ³íôîðìàö³¿ ñâ³ä÷èòü ïðî òå, ùî ³íôîðìàö³éíå ñóñï³ëüñòâî íå є áåçïðîáëåì-
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íîþ é ïîçèòèâíîþ ðåàëüí³ñòþ, ïðî ÿêó ãîâîðÿòü éîãî àïîëîãåòè, à ðîçêðèâàє íîâèé 
ð³âåíü ìîðàëüíî¿ áåçâèõîä³ ³ ñóïåðå÷íîñòåé, ÿêèõ íå çíàëè ïîïåðåäí³ åïîõè [18, ñ. 21].  
Íàòåïåð âèä³ëÿþòü ê³ëüêà îñíîâíèõ åòàï³â ðîçâèòêó ñèñòåìè åëåêòðîííîãî óðÿäó-
âàííÿ. Íà ïåðøîìó – ñòâîðþþòüñÿ âåá-ðåñóðñè ð³çíèõ ì³í³ñòåðñòâ ³ â³äîìñòâ, ùî 
ì³ñòÿòü ³íôîðìàö³þ ïðî ¿õ ì³ñ³þ ³ íàïðÿìè ä³ÿëüíîñò³. Íà ï’ÿòîìó åòàï³ â³äáóâàєòüñÿ 
ñòâîðåííÿ åëåêòðîííî¿ ñèñòåìè äåðæàâíîãî óðÿäóâàííÿ íà îñíîâ³ єäèíèõ ñòàíäàðò³â, 
à òàêîæ óðÿäîâîãî ïîðòàëó ÿê єäèíî¿ òî÷êè äîñòóïó äî âñ³õ ïîñëóã – ³ äëÿ ãðîìàäÿí, 
³ äëÿ á³çíåñó. Б³ëüø³ñòü ôàõ³âö³â ââàæàє, ùî íàéâèùèì ñòóïåíåì ðîçâèòêó åëåêòðî-
ííî¿ äåìîêðàò³¿ є çàïðîâàäæåííÿ åëåêòðîííî¿ ñèñòåìè âîëåâèÿâëåííÿ (åëåêòðîííîãî 
ãîëîñóâàííÿ). 

Дîêòðèíàëüíà äèñêóñ³ÿ ùîäî îïòèìàëüíîãî ñïåêòðó íàäàííÿ åëåêòðîííèõ ïîñëóã –  
â³ä «íàäàííÿ ïóáë³÷íî¿ ³íôîðìàö³¿» äî «ôîðìè óñ³õ âèä³â ïóáë³÷íèõ ïîñëóã» – òðèâàє 
[äèâ., íàïðèêëàä, 21; 22; 31]. Рîçð³çíÿþòü ÷îòèðè âèäè åëåêòðîííîãî íàäàííÿ ³íôîð-
ìàö³éíî¿ ïîñëóãè: ³íôîðìóâàííÿ (íàäàííÿ áåçïîñåðåäíüî ³íôîðìàö³¿ ïðî äåðæàâí³ 
(àäì³í³ñòðàòèâí³) ïîñëóãè); îäíîñòîðîííÿ âçàєìîä³ÿ (çàáåçïå÷åíà ìîæëèâ³ñòü êîðèñ-
òóâà÷ó îòðèìàòè åëåêòðîííó ôîðìó äîêóìåíòà); äâîñòîðîííÿ âçàєìîä³ÿ (çàáåçïå÷å-
íà ìîæëèâ³ñòü îáðîáêè åëåêòðîííî¿ ôîðìè äîêóìåíòà, âêëþ÷àþ÷è ³äåíòèô³êàö³þ); 
ïðîâåäåííÿ òðàíñàêö³é (åëåêòðîííà ðåàë³çàö³ÿ ìîæëèâîñòåé ïðèéíÿòòÿ ð³øåíü òà ¿õ 
äîñòàâêà) [56, ñ. 20].

Л. Кîâàëåíêî ñâîãî ÷àñó çâåðíóëà óâàãó íà íåîáõ³äí³ñòü ïîäàëüøî¿ ìîäåðí³çàö³¿ 
àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ íàäàííÿ ïîñëóã â åëåêòðîíí³é ôîðì³ [24]. 
Сôåðó íàäàííÿ åëåêòðîííèõ ïîñëóã íàòåïåð âðåãóëüîâàíî ÷èííèì çàêîíîäàâñòâîì. 
Сò. 15 Çàêîíó Óêðà¿íè «Пðî äîñòóï äî ïóáë³÷íî¿ ³íôîðìàö³¿» [39] çàêð³ïëåíî îáîâ’ÿ-
çîê ñóá’єêò³â âëàäíèõ ïîâíîâàæåíü îïðèëþäíþâàòè ïåðåë³ê é óìîâè îòðèìàííÿ ïî-
ñëóã, ùî íàäàþòü ö³ îðãàíè, ôîðìè ³ çðàçêè äîêóìåíò³â, ïðàâèëà ¿õ çàïîâíåííÿ. Îñ-
íîâí³ çàñàäè ðîçâèòêó ³íôîðìàö³éíîãî ñóñï³ëüñòâà â Óêðà¿í³ íà 2007–2015 ðð. [45], 
Кîíöåïö³ÿ ðîçâèòêó åëåêòðîííîãî óðÿäóâàííÿ â Óêðà¿í³ [46], çàêîíè Óêðà¿íè ïðî 
åëåêòðîíí³ äîêóìåíòè òà åëåêòðîííèé äîêóìåíòîîá³ã [41] òà ïðî åëåêòðîííó åëåêòðî-
íí³ äîâ³ð÷³ ïîñëóãè [40] – є ïðîô³ëüíèì çàêîíîäàâñòâîì ³ç öèõ ïèòàíü.

Ç 2020 ð. ôóíêö³îíóє âåáïîðòàë «Д³ÿ» (Diia) [19], ùî ïîєäíóє â ñîá³ ìîá³ëüíèé 
çàñòîñóíîê òà ïîðòàë äåðæàâíèõ ïîñëóã, «äåðæàâà ó ñìàðòôîí³». Íà íüîìó ìîæíà 
îòðèìàòè äåðæàâí³ ïîñëóãè, çàðåєñòðóâàòè ФÎП, ñïëà÷óâàòè ïîäàòêè é ïîäàâàòè 
äåêëàðàö³¿, ï³äïèñóâàòè áóäü-ÿê³ äîêóìåíòè, çì³íþâàòè ì³ñöå ðåєñòðàö³¿ òîùî. íàä 
ñòâîðåííÿì «äåðæàâè ó ñìàðòôîí³», ùî ïîєäíóє â ñîá³ ìîá³ëüíèé çàñòîñóíîê òà 
ïîðòàë äåðæàâíèõ ïîñëóã. М³í³ñòåðñòâî öèôðîâî¿ òðàíñôîðìàö³¿ Óêðà¿íè (М³íöèô-
ðè) [35] – öåíòðàëüíèé îðãàí âèêîíàâ÷î¿ âëàäè, ÿêèé â³äïîâ³äàє çà ôîðìóâàííÿ òà 
ðåàë³çàö³þ äåðæàâíî¿ ïîë³òèêè ó ñôåð³ öèôðîâ³çàö³¿, â³äêðèòèõ äàíèõ, íàö³îíàëüíèõ 
åëåêòðîííèõ ³íôîðìàö³éíèõ ðåñóðñ³â, ³íòåðîïåðàáåëüíîñò³ – âçàєìîä³¿ ìåðåæåâèõ 
ñèñòåì áàç³ óí³ô³êîâàíèõ ³íòåðôåéñ³â àáî ïðîòîêîë³â, âïðîâàäæåííÿ åëåêòðîííèõ 
ïîñëóã òà ðîçâèòîê öèôðîâî¿ ãðàìîòíîñò³ ãðîìàäÿí. Сòâîðåíå ó âåðåñí³ 2019 ð. Ç 
2020 ð. çàïóùåíî «Г³ä ç äåðæàâíèõ ïîñëóã» [16], íà ÿêîìó ìîæíà îòðèìàòè ³íôîðìà-
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ö³þ ïðî óñ³ äåðæàâí³ ïîñëóãè, ùî íàäàþòüñÿ ð³çíèìè ñóá’єêòàìè äåðæàâíî¿ âëàäè. 3 
òðàâíÿ 2023 ð. ó Вàøèíãòîí³ â³äáóâñÿ ñàì³ò Diia in DC, íà ÿêîìó ïàðòíåðàìè áóëè 
âèñîêî îö³íåí³ äîñÿãíåííÿ óêðà¿íñüêî¿ ïðîãðàìè. Пðîòÿãîì 2024 ð. М³íöèôðè ïëàíóє 
ïåðåâåñòè óñ³ äåðæàâí³ ïîñëóãè ó Д³þ.

Висновки. Рîçâèòîê äîêòðèíàëüíèõ ïîëîæåíü òà çàêîíîäàâñòâà ó ö³é ñôåð³ â³ä-
áóâàâñÿ íåð³âíîì³ðíî. Ó äîêòðèí³ áóëî êîíöåíòðîâàíî óâàãó íà ñòàíîâëåíí³ àäì³í³-
ñòðàòèâíîãî ïðîöåäóðíîãî ïðàâà, òîä³ ÿê ïðàêòèêà âèìàãàëà òåðì³íîâîãî âèð³øåííÿ 
ïèòàííÿ ùîäî åôåêòèâíîãî íàäàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã. Пåðñïåêòèâíèì íà-
ïðÿìîì äîñë³äæåíü íàòåïåð є ñï³ââ³äíîøåííÿ öèõ ïîëîæåíü ó êîíòåêñò³ äèñêóñ³¿ 
ïðî ôîðìóâàííÿ àäì³í³ñòðàòèâíîãî ïðîöåäóðíîãî ïðàâà. Íà åòàï³ ñòàíîâëåííÿ àä-
ì³í³ñòðàòèâíèõ ïðîöåäóð, çîêðåìà àäì³í³ñòðàòèâíèõ ïîñëóã, âàæëèâó ðîëü â³ä³ãðàëè 
äîñë³äæåííÿ çàðóá³æíîãî äîñâ³äó. Вîíè íå âòðà÷àþòü àêòóàëüíîñò³. 

Îêðåìèì íàïðÿìîì äîñë³äæåíü є ôîðìóâàííÿ ïîíÿò³éíî-êàòåãîð³àëüíîãî àïàðàòó. 
Сïî÷àòêó ó â³ò÷èçíÿí³é äîêòðèí³ âèêîðèñòîâóâàëè ïîíÿòòÿ «óïðàâë³íñüê³ ïîñëóãè». Çãî-
äîì âæèâàëèñü ê³ëüêà òåðì³í³â: «äåðæàâí³ ïîñëóãè», «ïóáë³÷í³ ïîñëóãè», «àäì³í³ñòðà-
òèâí³ ïîñëóãè», «ìóí³öèïàëüí³ ïîñëóãè», «ïóáë³÷í³ ñåðâ³ñè», «àäì³í³ñòðàòèâí³ ñåðâ³ñè» 
òîùî. Дîñë³äæåííÿ ¿õ ñï³ââ³äíîøåííÿ çàëèøàþòüñÿ àêòóàëüíèìè äîòåïåð. Пîëîæåííÿ 
ïðî êëàñèô³êàö³þ ïóáë³÷íèõ ïîñëóã çà ð³çíèìè êðèòåð³ÿìè, ¿õ òèï³çàö³þ â³äïîâ³äíî äî 
ïîòðåá ñïîæèâà÷³â ïðîäîâæóþòü óäîñêîíàëþâàòèñü ó â³ò÷èçíÿí³é äîêòðèí³. 

Íà ïîïåðåäíüîìó åòàï³ çóñèëëÿ íàóêîâö³â ³ ïðàêòèê³â áóëî ñïðÿìîâàíî íà çà-
êîíîäàâ÷å ðåãóëþâàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã. Дîâãèé ÷àñ ó äîêòðèí³ òðèìàëà 
àêòóàëüí³ñòü òåíäåíö³ÿ ùîäî àíàë³çó ïðîô³ëüíèõ íîðì. Íàòåïåð âàãîìèì íàïðÿìîì 
äîñë³äæåíü çàëèøàєòüñÿ ñïåöèô³êà íàäàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã ð³çíèìè ñóá’єê-
òàìè â îêðåìèõ ñôåðàõ.

Сóòòєâîþ òåíäåíö³єþ ó â³ò÷èçíÿí³é äîêòðèí³ є âèâ÷åííÿ ñòàíäàðò³â ÿêîñò³ íàäàí-
íÿ àäì³í³ñòðàòèâíèõ ïîñëóã. Àêòóàëüí³ äîñë³äæåííÿ ñï³ââ³äíîøåííÿ ì³æíàðîäíèõ 
ïðèíöèï³â çàãàëüíîãî óïðàâë³ííÿ ÿê³ñòþ òà ñôåðè â³ò÷èçíÿíèõ ïóáë³÷íèõ ïîñëóã. 
Вàãîìèì íàïðÿìîì є âèâ÷åííÿ ïðèíöèï³â íàäàííÿ ïóáë³÷íèõ ïîñëóã.

Íå âòðà÷àþòü àêòóàëüíîñò³ äîñë³äæåííÿ ó ñôåð³ åëåêòðîííèõ ïîñëóã, ÿê ôîðìè 
íàäàííÿ ïóáë³÷íèõ ïîñëóã. Ó öüîìó êîíòåêñò³ òðèâàє äèñêóñ³ÿ ùîäî åëåêòðîííîãî 
óðÿäóâàííÿ. Дîêòðèíàëüíà äèñêóñ³ÿ ùîäî îïòèìàëüíîãî ñïåêòðó ïîíÿòòÿ åëåêòðî-
ííèõ ïîñëóã – â³ä «íàäàííÿ ïóáë³÷íî¿ ³íôîðìàö³¿» äî «ôîðìè óñ³õ âèä³â ïóáë³÷íèõ 
ïîñëóã» – òàêîæ ó ïðîöåñ³. Ç 2020 ð. ôóíêö³îíóє âåáïîðòàë «Д³ÿ» (Diia), ùî ïîєäíóє 
â ñîá³ ìîá³ëüíèé çàñòîñóíîê òà ïîðòàë äåðæàâíèõ ïîñëóã. Пðîòÿãîì 2024 ð. М³íöèô-
ðè ïëàíóє ïåðåâåñòè óñ³ äåðæàâí³ ïîñëóãè ó «Д³þ».
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Анотація
Булкат М. С. Тенденції розвитку наукових положень та практики у сфері адміні-

стративних процедур, публічних, зокрема адміністративних послуг. – Сòàòòÿ.
Ó ñòàòò³ îêðåñëåíî òåíäåíö³¿ ðîçâèòêó íàóêîâèõ ïîëîæåíü òà ïðàêòèêè ó ñôåð³ àäì³-

í³ñòðàòèâíèõ ïðîöåäóð, ïóáë³÷íèõ, çîêðåìà àäì³í³ñòðàòèâíèõ ïîñëóã. Вêàçàíî, ùî ðîçâè-
òîê íàóêîâèõ ïîëîæåíü òà çàêîíîäàâñòâà ó ö³é ñôåð³ â³äáóâàâñÿ íåð³âíîì³ðíî. Ó äîêòðèí³ 
áóëî êîíöåíòðîâàíî óâàãó íà ñòàíîâëåíí³ àäì³í³ñòðàòèâíîãî ïðîöåäóðíîãî ïðàâà, òîä³ ÿê 
ïðàêòèêà âèìàãàëà òåðì³íîâîãî âèð³øåííÿ ïèòàííÿ ùîäî åôåêòèâíîãî íàäàííÿ àäì³í³ñòðà-
òèâíèõ ïîñëóã. Пåðñïåêòèâíèì íàïðÿìîì äîñë³äæåíü íàòåïåð є ñï³ââ³äíîøåííÿ öèõ ïîëî-
æåíü ó êîíòåêñò³ äèñêóñ³¿ ïðî ôîðìóâàííÿ àäì³í³ñòðàòèâíîãî ïðîöåäóðíîãî ïðàâà. Íà åòàï³ 
ñòàíîâëåííÿ àäì³í³ñòðàòèâíèõ ïðîöåäóð, çîêðåìà àäì³í³ñòðàòèâíèõ ïîñëóã, âàæëèâó ðîëü 
â³ä³ãðàëè äîñë³äæåííÿ çàðóá³æíîãî äîñâ³äó. Вîíè íå âòðà÷àþòü àêòóàëüíîñò³.

Îêðåìèì íàïðÿìîì äîñë³äæåíü є ôîðìóâàííÿ ïîíÿò³éíî-êàòåãîð³àëüíîãî àïàðàòó. Сïî-
÷àòêó ó â³ò÷èçíÿí³é äîêòðèí³ âèêîðèñòîâóâàëè ïîíÿòòÿ «óïðàâë³íñüê³ ïîñëóãè». Çãîäîì 
âæèâàëèñü ê³ëüêà òåðì³í³â: «äåðæàâí³ ïîñëóãè», «ïóáë³÷í³ ïîñëóãè», «àäì³í³ñòðàòèâí³ ïî-
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ñëóãè», «ìóí³öèïàëüí³ ïîñëóãè», «ïóáë³÷í³ ñåðâ³ñè», «àäì³í³ñòðàòèâí³ ñåðâ³ñè» òîùî. Дîñë³-
äæåííÿ ¿õ ñï³ââ³äíîøåííÿ çàëèøàþòüñÿ àêòóàëüíèìè äîòåïåð. 

Лèñòîì М³í³ñòåðñòâà þñòèö³¿ Óêðà¿íè íàäàíî ðîç’ÿñíåííÿ ùîäî ñï³ââ³äíîøåííÿ çàêî-
íîäàâ÷èõ òåðì³í³â. Сôåðó ïóáë³÷íèõ ïîñëóã ñòàíîâëÿòü ïîñëóãè, ùî íàäàþòüñÿ îðãàíàìè 
äåðæàâíî¿ âëàäè, îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ï³äïðèєìñòâàìè, óñòàíîâàìè, îðãàí³-
çàö³ÿìè, ÿê³ ïåðåáóâàþòü â ¿õ óïðàâë³íí³. Çàëåæíî â³ä ñóá’єêòà, ùî íàäàє ïóáë³÷í³ ïîñëóãè, 
ðîçð³çíÿþòü äåðæàâí³ òà ìóí³öèïàëüí³ ïîñëóãè. Дåðæàâí³ ïîñëóãè íàäàþòüñÿ îðãàíàìè 
äåðæàâíî¿ âëàäè (â îñíîâíîìó âèêîíàâ÷î¿) òà äåðæàâíèìè ï³äïðèєìñòâàìè, óñòàíîâàìè, 
îðãàí³çàö³ÿìè, à òàêîæ îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ â ïîðÿäêó âèêîíàííÿ äåëåãî-
âàíèõ äåðæàâîþ ïîâíîâàæåíü çà ðàõóíîê êîøò³â äåðæàâíîãî áþäæåòó. Мóí³öèïàëüí³ ïî-
ñëóãè íàäàþòüñÿ îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, à òàêîæ îðãàíàìè âèêîíàâ÷î¿ âëàäè 
òà ï³äïðèєìñòâàìè, óñòàíîâàìè, îðãàí³çàö³ÿìè â ïîðÿäêó âèêîíàííÿ äåëåãîâàíèõ îðãàíàìè 
ì³ñöåâîãî ñàìîâðÿäóâàííÿ ïîâíîâàæåíü çà ðàõóíîê êîøò³â ì³ñöåâîãî áþäæåòó. Вàæëèâîþ 
ñêëàäîâîþ ÿê äåðæàâíèõ, òàê ³ ìóí³öèïàëüíèõ ïîñëóã є àäì³í³ñòðàòèâí³ ïîñëóãè. Îäíàê îá-
ãîâîðåííÿ òðèâàє. Пîëîæåííÿ ïðî êëàñèô³êàö³þ ïóáë³÷íèõ ïîñëóã çà ð³çíèìè êðèòåð³ÿìè, 
¿õ òèï³çàö³þ â³äïîâ³äíî äî ïîòðåá ñïîæèâà÷³â ïðîäîâæóþòü óäîñêîíàëþâàòèñü ó â³ò÷èçíÿ-
í³é äîêòðèí³.

Çóñèëëÿ íàóêîâö³â ³ ïðàêòèê³â áóëî ñïðÿìîâàíî íà çàêîíîäàâ÷å ðåãóëþâàííÿ àäì³í³-
ñòðàòèâíèõ ïîñëóã. Дîâãèé ÷àñ ó íàóêîâ³é äîêòðèí³ òðèìàëà àêòóàëüí³ñòü òåíäåíö³ÿ ùîäî 
àíàë³çó ïðîô³ëüíèõ íîðì. Íàòåïåð âàãîìèì íàïðÿìîì äîñë³äæåíü çàëèøàєòüñÿ ñïåöèô³êà 
íàäàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã ð³çíèìè ñóá’єêòàìè â îêðåìèõ ñôåðàõ.

Сóòòєâîþ òåíäåíö³єþ ó â³ò÷èçíÿí³é äîêòðèí³ є âèâ÷åííÿ ñòàíäàðò³â ÿêîñò³ íàäàííÿ 
àäì³í³ñòðàòèâíèõ ïîñëóã. Àêòóàëüí³ äîñë³äæåííÿ ñï³ââ³äíîøåííÿ ì³æíàðîäíèõ ïðèíöèï³â 
çàãàëüíîãî óïðàâë³ííÿ ÿê³ñòþ òà ñôåðè â³ò÷èçíÿíèõ ïóáë³÷íèõ ïîñëóã. Вàãîìèì íàïðÿìîì 
є âèâ÷åííÿ ïðèíöèï³â íàäàííÿ ïóáë³÷íèõ ïîñëóã.

Íå âòðà÷àþòü àêòóàëüíîñò³ äîñë³äæåííÿ ó ñôåð³ åëåêòðîííèõ ïîñëóã, ÿê ôîðìè íàäàí-
íÿ ïóáë³÷íèõ ïîñëóã. Ó öüîìó êîíòåêñò³ òðèâàє äèñêóñ³ÿ ùîäî åëåêòðîííîãî óðÿäóâàííÿ. 
Ї¿ ïðåäìåòîì â øèðîêîìó ðîçóì³íí³ є ìàéáóòíє óðÿäóâàííÿ. Дîêòðèíàëüíà äèñêóñ³ÿ ùîäî 
îïòèìàëüíîãî ñïåêòðó ïîíÿòòÿ åëåêòðîííèõ ïîñëóã – â³ä «íàäàííÿ ïóáë³÷íî¿ ³íôîðìàö³¿» äî 
«ôîðìè óñ³õ âèä³â ïóáë³÷íèõ ïîñëóã» – òàêîæ ó ïðîöåñ³. Ç 2020 ð. ôóíêö³îíóє âåáïîðòàë 
«Д³ÿ» (Diia), ùî ïîєäíóє â ñîá³ ìîá³ëüíèé çàñòîñóíîê òà ïîðòàë äåðæàâíèõ ïîñëóã, «äåðæàâà 
ó ñìàðòôîí³». Пðîòÿãîì 2024 ð. М³íöèôðè ïëàíóє ïåðåâåñòè óñ³ äåðæàâí³ ïîñëóãè ó «Д³þ».

Ключові слова: àäì³í³ñòðàòèâíå ïðîöåäóðíå ïðàâî, ïóáë³÷í³ ïîñëóãè, àäì³í³ñòðàòèâí³ 
ïîñëóãè, åëåêòðîíí³ ïîñëóãè, åëåêòðîííå óðÿäóâàííÿ.

Summary
Bulkat M. S. Trends in the development of scientific provisions and practice in the 

sphere of administrative procedures, public, in particular, administrative services. – 
Article.

The article outlines the trends in the development of scientific provisions and practice in the 
field of administrative procedures, public, in particular, administrative services. It is indicated 
that the development of scientific provisions and legislation in this area took place unevenly. 
In the doctrine, attention was focused on the establishment of administrative procedural law, 
while practice required an urgent solution to the issue of effective provision of administrative 
services. A promising direction of research for now is the correlation of these provisions in 
the context of the discussion on the formation of administrative procedural law. At the stage 
of formation of administrative procedures, in particular administrative services, the study of 
foreign experience played an important role. They do not lose their relevance.

A separate direction of research is the formation of a conceptual and categorical apparatus. 
Initially, the concept of «state services» was used in the domestic doctrine. Subsequently, 
several terms were used: «state services», «public services», «administrative services», 
«municipal services» etc. Studies of their relationship remain relevant to this day. 

The letter from the Ministry of Justice of Ukraine provided an explanation regarding the 
ratio of legislative terms. The sphere of public services consists of services provided by state 
authorities, local self-government bodies, enterprises, institutions, and organizations under their 
management. Depending on the entity providing public services, state and municipal services 
are distinguished. State services are provided by state authorities (mainly executive) and state 
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enterprises, institutions, organizations, as well as local self-government bodies in order to fulfill 
the powers delegated by the state at the expense of the state budget. Municipal services are 
provided by local self-government bodies, as well as executive power bodies and enterprises, 
institutions, and organizations in order to fulfill the powers delegated by local self-government 
bodies at the expense of the local budget. Administrative services are an important component 
of both state and municipal services. However, the discussion continues. Regulations on the 
classification of public services according to various criteria, their typification according to the 
needs of consumers continue to be improved in the domestic doctrine. 

The efforts of scientists and practitioners were aimed at legislative regulation of administrative 
services. For a long time, the tendency to analyze profile norms has been relevant in scientific 
doctrine. For now, the specifics of the provision of administrative services by various entities 
in certain areas remains an important direction of research.

A significant trend in the domestic doctrine is the study of quality standards for the 
provision of administrative services. Current studies of the relationship between international 
principles of general quality management and the sphere of domestic public services. An 
important direction is the study of the principles of providing public services.

Research in the field of electronic services as a form of public service provision does not 
lose its relevance. In this context, the debate on e-governance continues. Its subject in a broad 
sense is the future of governance. The doctrinal discussion regarding the optimal spectrum 
of the concept of electronic services – from «provision of public information» to «forms of all 
types of public services» – is also in progress. Since 2020, the «Diia» web portal has been 
operating, which combines a mobile application and a portal of public services, «the state in a 
smartphone». During 2024, the Ministry of Digitization plans to transfer all services to Diya.

Key words: administrative procedural law, public services, administrative services, 
electronic services, electronic government.
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КРИМІНАЛІСТИЧНИЙ АНАЛІЗ НАСЛІДКІВ І РЕЗУЛЬТАТІВ 
ВЧИНЕННЯ ЗЛОЧИНУ ДЛЯ ВИЗНАЧЕННЯ ЙОГО МЕТИ

Постановка проблеми. М³æ ñòðóêòóðîþ îñîáèñòîñò³ çëî÷èíöÿ òà ñòðóêòóðîþ 
çëî÷èíó ³ñíóє âçàєìíà çàëåæí³ñòü. Îñîáà çëî÷èíöÿ є ñåðöåâèííèì åëåìåíòîì ïðè 
âèâ÷åíí³ ìîòèâàö³¿ â÷èíåííÿ çëî÷èíó. Вèçíà÷åííÿ òèïîâèõ ðèñ îñîáèñòîñò³ çëî÷èí-
öÿ, ÿê³ ìàþòü çâ’ÿçîê ç éîãî íàñë³äêàìè, äàє çìîãó äëÿ âèä³ëåííÿ òèïîâèõ îçíàê òà 
âëàñòèâîñòåé çëî÷èíöÿ, ÿê³ ìîæóòü áóòè âèêîðèñòàí³ äëÿ îïòèì³çàö³¿ ðîçñë³äóâàííÿ. 
Íàñë³äêè çëî÷èíó, âëàñíå, є ò³єþ êàòåãîð³єþ, ÿêà ïîñòàє ïåðåä ñë³ä÷èì íàî÷íî – 
íà ð³çíèõ åòàïàõ ðîçñë³äóâàííÿ. Вîäíî÷àñ, â³ä êâàë³ô³êàö³¿ ñë³ä÷îãî çàëåæèòü, ÿêèì 
÷èíîì íàñë³äêè áóäóòü îö³íåí³ òà êëàñèô³êîâàí³. Цå îçíà÷àє, ùî îäèí ³ òîé ñàìèé 
íàñë³äîê ìîæå ìàòè ð³çí³ ïîÿñíåííÿ â óÿâ³ ñë³ä÷îãî, â³äïîâ³äíî, íàñë³äêó ïðèïèñó-
єòüñÿ îäðàçó äåê³ëüêà ïðè÷èí, ç ÿêèõ íå âñ³ âèÿâëÿòüñÿ ïðàâèëüíèìè, ùî, çâ³ñíî æ, 
óñêëàäíþє ï³çíàâàëüíèé ïðîöåñ â õîä³ ðîçñë³äóâàííÿ. Цå òàêîæ îçíà÷àє, ùî ïðè÷è-
íà, ÿêà ïðèâåëà äî çëî÷èííîãî ðåçóëüòàòó, ìîæå áóòè íåïðàâèëüíî âñòàíîâëåíà, ùî 
âåäå äî ïðîâàëó ñë³äñòâà. Цå é ðîáèòü ïèòàííÿ ïðàâèëüíî¿ îö³íêè íàñë³äê³â çëî÷èíó 
òàêèì àêòóàëüíèì äëÿ ä³ÿëüíîñò³ ñë³ä÷îãî.

Можна виокремити вітчизняних дослідників, ÿê³ ïðèä³ëèëè óâàãó ïèòàííÿì 
ñï³ââ³äíîøåííÿ íàñë³äê³â òà ìåòè çëî÷èíó â ñâî¿õ ïðàöÿõ: Þ. П. Àëåí³í, В. П. Бàõ³í, 
В. І. Бîðèñîâ, Л. П. Бðè÷, Т. В. Вàðôîëîìåєâà, П. À. Вîðîáåé, Î. І. Гðóçäü, М. В. Гåäç,  
В. П. Кîëìàêîâ, À. І. Тàäåóø, В. В Т³ùåíêî, À. À. Чèêèðåíäà, В. Þ. Шåï³òüêî,  
Г. В. Щåðáàêîâà òîùî. 

Метою äàíî¿ ñòàòò³ є äîñë³äæåííÿ, ñï³âñòàâëåííÿ òà ñï³ââ³äíîøåííÿ íàñë³äê³â ³ ðå-
çóëüòàò³â â÷èíåííÿ çëî÷èíó äëÿ âñòàíîâëåííÿ éîãî ìåòè, ùî â ïîäàëüøîìó äîïîìîæå 
ïðîöåñó ðîçñë³äóâàííÿ òà â³ðí³é êâàë³ô³êàö³¿ â÷èíåíîãî ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ.

Виклад основного матеріалу. Вñòàíîâëåííÿ íàñë³äê³â çëî÷èíó є ñâîєð³äíîþ 
«òî÷êîþ âõîäó» â ðîçñë³äóâàííÿ, ç êðèì³íàë³ñòè÷íî¿ òî÷êè çîðó. Çà äîïîìîãîþ âñòà-
íîâëåííÿ òà ôîðìóëþâàííÿ íàñë³äê³â òà ðåçóëüòàò³â â÷èíåííÿ çëî÷èíó ñë³ä÷èé ìîæå 
ñôîðìóâàòè âåðñ³¿ ñòîñîâíî ìîòèâàö³¿ çëî÷èíöÿ, à â³äòàê, éîãî ³íäèâ³äóàëüí³ ðèñè, ùî 
ìîæå ñïðèÿòè çâóæåííþ êîëà ï³äîçðþâàíèõ.

Íàñë³äêè çëî÷èíó є ïðåäìåòîì äîñë³äæåííÿ íå ò³ëüêè â òåîðåòè÷í³é ïëîùèí³ – ÿê 
ïîíÿòòÿ êðèì³íàë³ñòè÷íî¿ õàðàêòåðèñòèêè çëî÷èíó, àëå é ìàє ïðàêòè÷íèé âèì³ð. Íà 
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ïðàêòèö³, äîñë³äæåííÿ íàñë³äê³â çëî÷èíó äîçâîëÿє âò³ëþâàòè â æèòòÿ íîâ³ ï³äõîäè, 
ïîâ’ÿçàí³ ç ñèñòåìàòèçàö³єþ çíàíü ñòîñîâíî îêðåìèõ âèä³â çëî÷èí³â, äëÿ îïòèì³çàö³¿ 
ïðîöåñó ðîçñë³äóâàííÿ, ó âçàєìíîìó çâ’ÿçêó ç òàêòèêîþ òà òåõí³êîþ. 

Íàñë³äêè ïîòð³áíî ïðàâèëüíî âñòàíîâèòè ³ êâàë³ô³êîâàíî îö³íèòè. Тàêèì ÷èíîì, 
ÿêùî âîíè áóëè ïðàâèëüíî îö³íåí³, öå ñëóãóє ñïðèÿòëèâèì ï³äґðóíòÿì äëÿ ïðîâåäåí-
íÿ ïîäàëüøèõ ñë³ä÷èõ ä³é. Дî öüîãî âàðòî äîäàòè ³ òå, ùî çà íàñë³äêàìè çëî÷èíó, 
ÿê ðåçóëüòàòàìè ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ, ìîæëèâî êîíñòàòóâàòè, íàÿâíà ÷è 
â³äñóòíÿ ñàìà ïîä³ÿ çëî÷èíó. Кð³ì öüîãî, îö³íêà íàñë³äê³â çëî÷èíó â³äáóâàєòüñÿ â ñè-
òóàö³éíîìó êîíòåêñò³, òîáòî, â êîíêðåòíèõ óìîâàõ, àáî îáñòàâèíàõ (ì³ñöå, ÷àñ, äàòà, 
ïîãîäí³ óìîâè òîùî), ùî ÷àñòî ñèëüíî âïëèâàє íà î÷åâèäí³ñòü êàðòèíè çëî÷èíó, çâ³ä-
ñè – îö³íêà íàñë³äê³â çëî÷èíó ìàє ñèòóàö³éíèé êîìïîíåíò, à ñàìå – â³äáóâàєòüñÿ íà 
ì³ñö³ òà â êîíêðåòíèõ îáñòàâèíàõ íàâêîëèøíüîãî ñåðåäîâèùà, ÷àñó, ì³ñöÿ (ñèòóàö³¿).

Íàïðèêëàä, Є. М. Рîæèê ïðîïîíóє íàñòóïíó äåô³í³ö³þ ïîíÿòòÿ íàñë³äê³â çëî÷è-
íó. Àâòîð ôîðìóëþє ïîíÿòòÿ â ÿêîñò³ çì³í ñåðåäîâèùà (ìàòåð³¿), ³äåàëüíèõ â³äîáðà-
æåíü, ðåçóëüòàòó ïîä³¿ çëî÷èíó. Ц³ òðè åëåìåíòè âêàçóþòü íà òå, ùî â³äáóëîñÿ –  
ïîä³þ çëî÷èíó. Çì³íàìè ìàòåð³àëüíîãî ñåðåäîâèùà ïðèéíÿòî ââàæàòè ìàòåð³àëüí³ 
ñë³äè, à ³äåàëüíèìè â³äîáðàæåííÿìè – ñïîãàäè ç ïàì’ÿò³, îö³íêè î÷åâèäö³â (ïîêàçè 
ñâ³äê³â). Çëî÷èííèì ðåçóëüòàòîì ïîä³¿ çëî÷èíó, íàïðèêëàä, íàñèëüíèöüêîãî õàðàêòå-
ðó, є ñìåðòü ïîòåðï³ëî¿ îñîáè.

Çàëåæíî â³ä çíà÷åííÿ äëÿ ðîçñë³äóâàííÿ, íàñë³äêè â÷èíåííÿ çëî÷èíó ïîä³ëÿþòüñÿ 
íà îñíîâí³ òà äîäàòêîâ³. Îñíîâíèì íàñë³äêîì çëî÷èíó ââàæàєòüñÿ âèçíà÷åí³ â Кðèì³-
íàëüíîìó êîäåêñ³ Óêðà¿íè ñóñï³ëüíî-íåáåçïå÷í³ íàñë³äêè êðèì³íàëüíî êàðàíîãî ä³ÿííÿ. 
В ÿêîñò³ äîäàòêîâèõ íàñë³äê³â âèñòóïàþòü ìàòåð³àëüí³ òà ³äåàëüí³ ñë³äè, ÿê³ äàþòü ìîæ-
ëèâ³ñòü âèçíà÷èòè îñíîâíèé íàñë³äîê â÷èíåííÿ çëî÷èíó àáî äîïîâíþþòü ñë³ä÷ó êàð-
òèíó òèìè ôàêòàìè, îáñòàâèíàìè, äîêàçàìè, ÿê³ ìàþòü çíà÷åííÿ äëÿ ðîçñë³äóâàííÿ.

Мîæíà òàêîæ íàâåñòè ïðèêëàäè ³íøèõ ïîä³ë³â. Çàëåæíî â³ä óìèñëó, âèä³ëÿþòü ïåð-
âèíí³ òà íåçàïëàíîâàí³ íàñë³äêè. Пåðâèíí³, àáî çàïëàíîâàí³, íàñë³äêè â÷èíåííÿ çëî÷èíó 
є óñâ³äîìëåíèìè îñîáîþ-çëî÷èíöåì äî â÷èíåííÿ êðèì³íàëüíî êàðàíîãî ä³ÿííÿ. Íåçàïëà-
íîâàí³ íàñë³äêè ìîæóòü ïðîÿâèòè ñåáå íà ñòàä³¿ çàìàõó òà ó ïîäàëüøèõ ñòàä³ÿõ. 

Çàñëóãîâóє íà óâàãó ïîä³ë íàñë³äê³â çëî÷èíó çà äæåðåëîì ïîõîäæåííÿ. Ó öüî-
ìó êîíòåêñò³, âèä³ëÿþòüñÿ íàñë³äêè: 1) ñïðè÷èíåí³ ñàìèì çëî÷èíöåì; 2) ñïðè÷èíåí³ 
îá’єêòèâíèìè ôàêòîðàìè íàâêîëèøíüîãî ñåðåäîâèùà. Ó äðóãîìó âèïàäêó, öå ìîæå 
áóòè âòðó÷àííÿ ñèë ïðèðîäè àáî íàñë³äêè á³îëîã³÷íèõ ïðîöåñ³â. 

Тîíêîþ є ãðàíü ïîä³ëó íàñë³äê³â íà âèäèì³ òà íåâèäèì³. Вèäèì³ íàñë³äêè çëî÷èíó 
òàêîæ ìîæíà íàçâàòè î÷åâèäíèìè. Дî ïðèêëàä³â òàêèõ íàñë³äê³â ìîæíà â³äíåñòè 
ñïðàâè ïðî âáèâñòâî, êðàä³æêó, ï³äïàë òîùî. Ó öüîìó âèïàäêó íàñë³äêè â÷èíåííÿ 
êðèì³íàëüíî êàðàíîãî ä³ÿííÿ є íàî÷íèìè, àáî î÷åâèäíèìè, ïðîÿâëÿþòüñÿ ó çì³íàõ 
ìàòåð³àëüíîãî ñåðåäîâèùà, çàïîä³ÿíí³ ïðÿìî¿ øêîäè, çàâäàíí³ çáèòê³â, çíèùåíí³ àáî 
çíèêíåíí³ (âèêðàäåíí³) îá’єêò³â, ùî ìàþòü ìàòåð³àëüíó ö³íí³ñòü ³ ò. ä. Íåâèäèì³ íà-
ñë³äêè çëî÷èíó â³äð³çíÿþòüñÿ âñòàíîâëåííÿì «³äåàëüíî¿» øêîäè, ïðè÷èííî-íàñë³äêî-
âîãî çâ’ÿçêó, ÿêèé íå ìîæíà âñòàíîâèòè çà ïðÿìîþ øêîäîþ ìàòåð³àëüíîìó ñåðåäîâè-
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ùó [4, ñ. 115]. Тèïîâèì ïðèêëàäîì є ê³áåðçëî÷èíí³ñòü, êðàä³æêà ïåðñîíàëüíèõ äàíèõ 
(ô³øèíã) òîùî. Íà ïðèêëàä³ íåâèäèìèõ íàñë³äê³â çëî÷èíó ìîæíà ïðîäåìîíñòðóâàòè, 
ùî çì³í ó ìàòåð³àëüíèõ ðå÷àõ í³áè íå â³äáóëîñÿ, îäíàê áóëî çàâäàíî øêîäè, ÿêó ìîæ-
íà âèì³ðÿòè åêîíîì³÷íî àáî ðåïóòàö³éíî (íåìàòåð³àëüíî, àáî ó ðîçóì³íí³ çàâäàííÿ 
øêîäè íåìàéíîâèì ïðàâàì). 

Íàñë³äêè çëî÷èíó ïðîÿâëÿþòüñÿ â ìàòåð³àëüíîìó ñåðåäîâèù³ ³ є íîñ³ÿìè ³íôîð-
ìàö³¿ ïðî çì³íó îáñòàíîâêè, àáî ïîä³þ çëî÷èíó. Îö³íêà òîãî, ç ÷èì ñë³ä÷³ ìàþòü 
ñïðàâó, â³äáóâàєòüñÿ íà îñíîâ³ íàñë³äê³â, àäæå öå òå, ç ÷èì ïðàâîîõîðîíí³ îðãàíè 
ç³øòîâõóþòüñÿ íà ì³ñö³ ïîä³¿ â ïåðøó ÷åðãó. Ó âèïàäêó ç âèÿâëåííÿì ò³ëà îñîáè, íà 
îñíîâ³ öüîãî íàñë³äêó (âèÿâëåííÿ òðóïà) ôîðìóþòüñÿ âåðñ³¿ (âáèâñòâî, ñàìîãóáñòâî, 
íåùàñíèé âèïàäîê, íåñïîä³âàíà ñìåðòü, õâîðîáà òîùî), ÿê³ äîïîâíþþòüñÿ òà êîíêðå-
òèçóþòüñÿ íîâèìè äîêàçàìè òà ïîêàçàííÿìè ñâ³äê³â, ó ï³äñóìêó ÷îãî ïðîâ³äíà âåðñ³ÿ 
êðèñòàë³çóєòüñÿ, à íåðîáî÷³ âåðñ³¿ âòðà÷àþòü ñèëó. 

Пðèêëàäîì íàñë³äê³â òàêîæ є â÷èíåííÿ ä³é íà åòàï³ ïîñòêðèì³íàëüíî¿ ïîâåä³íêè, 
ìåòîþ ÿêèõ є ïðèõîâóâàííÿ çëî÷èíó. Цå ïîÿñíþєòüñÿ áàæàííÿì îñîáè óíèêíóòè ïî-
êàðàííÿ, ÷åðåç ùî â íå¿ ôîðìóєòüñÿ íàì³ð ïðèõîâàòè ñë³äè çëî÷èíó àáî ë³êâ³äóâàòè 
ñâ³äê³â. Íàïðèêëàä, В³äïîâ³äíî äî ôàáóëè ñïðàâè № 216/4652/17, îáâèíóâà÷åí³ 
âñòóïèëè ó çìîâó ç ìåòîþ ïðèõîâàííÿ ôàêòó ñìåðò³ ìàëîë³òíüî¿ äèòèíè – âèõîâàíêè 
îäí³є¿ ³ç îáâèíóâà÷åíèõ, – ÿêà ïîëÿãàëà â ïðèõîâàíí³ ôàêòó ñìåðò³ ïîòåðï³ëî¿ øëÿ-
õîì íàðóãè íàä ¿¿ ò³ëîì (ñïàëåííÿ òðóïà â ë³ñîñìóç³ ç ìåòîþ óíèêíåííÿ â³äïîâ³äàëü-
íîñò³ ÷åðåç ïðèõîâàííÿ ôàêòó ñìåðò³). 

Сóäîì ïåðøî¿ ³íñòàíö³¿ îáîõ îáâèíóâà÷åíèõ âèçíàíî âèííèìè, çàñóäæåíî çà â÷èíåí-
íÿ çëî÷èíó, ïåðåäáà÷åíîãî ÷. 3 ñò. 297, ÷. 2 ñò. 383, ÷. 2 ñò. 384 КК Óêðà¿íè ³ç çàñòîñó-
âàííÿì ÷. 1 ñò. 70 КК Óêðà¿íè äî ïîêàðàííÿ ó âèä³ ïîçáàâëåííÿ âîë³ ñòðîêîì 9 ðîê³â. 

Сóäîì àïåëÿö³éíî¿ ³íñòàíö³¿ âèðîê çì³íåíî, ïîñòàíîâëåíî ââàæàòè îäíó ç îáâèíó-
âà÷åíèõ çàñóäæåíîþ çà ÷. 3 ñò. 297, ÷. 2 ñò. 383 КК Óêðà¿íè ³ç çàñòîñóâàííÿì ÷. 1 ñò. 
70 КК Óêðà¿íè äî ïîêàðàííÿ ó âèä³ ïîçáàâëåííÿ âîë³ ñòðîêîì 7 ðîê³â, à ¿¿ ñï³ëüíèêà 
– çà ÷. 3 ñò. 297 КК Óêðà¿íè, – äî ïîêàðàííÿ ó âèä³ ïîçáàâëåííÿ âîë³ ñòðîêîì 6 ðîê³â. 

Ó êàñàö³éí³é ñêàðç³ çàõèñíèêè çàñóäæåíèõ çâåðòàëè óâàãó íà íåâ³äïîâ³äí³ñòü âè-
ðîê³â íîðìàì ïðîöåñóàëüíîãî çàêîíîäàâñòâà, â³äñóòí³ñòü ñêëàäó çëî÷èíó, ïåðåäáà÷å-
íîãî ÷. 3 ñò. 297 КК Óêðà¿íè, ïðîñèëè ñóä ïåðåãëÿíóòè ð³øåííÿ ïîïåðåäí³õ ³íñòàíö³é. 

Кîëåã³єþ ñóää³â Пåðøî¿ ñóäîâî¿ ïàëàòè Кàñàö³éíîãî êðèì³íàëüíîãî ñóäó Вåðõîâ-
íîãî Сóäó Óêðà¿íè âñòàíîâëåíî â³äïîâ³äí³ñòü âèðîêó ðàéîííîãî ñóäó òà óõâàëè àïå-
ëÿö³éíîãî ñóäó íîðìàì ìàòåð³àëüíîãî òà ïðîöåñóàëüíîãî ïðàâà, çàëèøåíî áåç çì³í, 
à êàñàö³éíó ñêàðãó – áåç çàäîâîëåííÿ. Çàçíà÷åíî, ùî â³äïîâ³äíî äî äèñïîçèö³¿ ÷. 
1 ñò. 297 КК Óêðà¿íè êðèì³íàëüíà â³äïîâ³äàëüí³ñòü íàñòàє, çîêðåìà, çà íàðóãó íàä 
ò³ëîì (îñòàíêàìè, ïðàõîì) ïîìåðëîãî àáî íàä óðíîþ ç ïðàõîì ïîìåðëîãî, à òàêîæ 
çà íåçàêîííå çàâîëîä³ííÿ ò³ëîì (îñòàíêàìè, ïðàõîì) ïîìåðëîãî, ïðåäìåòàìè, ùî 
çíàõîäÿòüñÿ íà ò³ë³ (îñòàíêàõ, ïðàõîâ³) ïîìåðëîãî [2]. Ç îá’єêòèâíî¿ ñòîðîíè âêà-
çàíèé çëî÷èí õàðàêòåðèçóєòüñÿ ä³ÿìè, ÿê³ ïîëÿãàþòü ó íàðóç³ íàä òðóïîì, à ñàìå 
áëþçí³ðñòâ³, â÷èíåíí³ àìîðàëüíèõ, îïîãàíþâàíèõ ä³é ç ò³ëîì ëþäèíè ï³ñëÿ ¿¿ ñìåðò³.  
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Ç ñóá’єêòèâíî¿ ñòîðîíè çëî÷èí õàðàêòåðèçóєòüñÿ ïðÿìèì óìèñëîì. Пðè öüîìó моти-
ви òàêèõ ä³é ìîæóòü áóòè ð³çíèìè (ïîìñòà, êîðèñëèâèé ìîòèâ òîùî) òà íå âïëèâà-
þòü íà êâàë³ô³êàö³þ, çà âèêëþ÷åííÿì íàðóãè ³ç õóë³ãàíñüêèõ ñïîíóêàíü.

Пðèõîâóâàííÿ íàñë³äê³â çëî÷èíó, à òàêîæ ³íñöåíóâàííÿ â÷èíåííÿ çëî÷èíó, є ôîð-
ìàìè ïðîòèä³¿ ðîçñë³äóâàííþ. Пðîòèä³ÿ ðîçñë³äóâàííþ íå є òåðì³íîì, ñòîñîâíî ÿêîãî 
ó íàóêàõ êðèì³íàëüíîãî öèêëó ³ñíóє îäíîñòàéí³ñòü äóìîê. Рàí³øå, ï³ä ïðîòèä³єþ ðîç-
ñë³äóâàííþ ìàëîñü íà óâàç³, ïåðåâàæíî, â÷èíåííÿ ä³é ç ìåòîþ ïðèõîâóâàííÿ çëî÷èíó 
³ óíèêíåííÿ ïîêàðàííÿ. Çàðàç, äëÿ êðàùîãî ðîçóì³ííÿ ïîíÿòòÿ, âîíî íàïîâíèëîñÿ 
øèðøèì çì³ñòîì ³ ñòâåðäæóєòüñÿ â ÿêîñò³ íàâìèñíî¿ ñèñòåìàòè÷íî¿ ä³ÿëüíîñò³, íàö³-
ëåíî¿ íà íåìîæëèâ³ñòü âñòàíîâëåííÿ ³ñòèíó ïî ñïðàâ³. 

Сòîñîâíî ³íñöåíóâàííÿ, ÿê îäíîãî ç ïðèêëàä³â ïðèõîâóâàííÿ, àáî, â øèðøîìó 
ðîçóì³íí³, ïðîòèä³¿ ðîçñë³äóâàííþ, âàðòî çâåðíóòè óâàãó íà ïîçèö³þ Þ. П. Àëåí³íà 
òà В. В. Т³ùåíêî. Дîñë³äíèêè âèçíà÷àþòü ³íñöåíóâàííÿ â ÿêîñò³ ñòâîðåííÿ çëî÷èí-
öåì òàêèõ äîêàç³â, ÿê³ â ñóêóïíîñò³ óòâîðþþòü îáñòàíîâêó ïîä³¿, ÿêà є áàæàíîþ äëÿ 
çëî÷èíöÿ [1, ñ. 38]. Îòæå, ³íñöåíóâàííÿ âîëîä³є òàêèìè îçíàêàìè ÿê: 1) øòó÷í³ñòü; 
2) ä³¿ çàö³êàâëåíî¿ îñîáè – çëî÷èíöÿ òà/àáî éîãî ïîñîáíèê³â; 3) ñâ³äîìà çì³íà, àáî 
âèêðèâëåííÿ, ðåàëüíî¿ îáñòàíîâêè, çàì³íà øòó÷íî ñòâîðåíîþ ñèòóàö³єþ (á³ëüø çà-
ãàëüíî – çì³íà îáñòàâèí àáî ì³ñöÿ çëî÷èíó); 4) ââåäåííÿ ñë³äñòâà â îìàíó. 

Дëÿ òîãî, ùîá âñòàíîâèòè, ùî ñë³ä÷èé ìàє ñïðàâó ç ³íñöåíóâàííÿì, ïîòð³áíî 
çâåðòàòè óâàãó íà äåòàë³, ÿê³ ñóïåðå÷àòü «ëîã³ö³» ïîä³¿ çëî÷èíó, ñë³äîâ³é êàðòèí³, 
âèä³ëÿþòüñÿ ñåðåä ³íøèõ ñë³ä³â íà ì³ñö³ ïîä³¿. Іíøèìè ñëîâàìè, ïðè ³íñöåíóâàí-
í³ ïîòð³áíî âñòàíîâèòè «ïîäâ³éíå íàøàðóâàííÿ» ñë³äîâî¿ êàðòèíè, äå ïîâåðõíåâèé 
øàð – öå òå, ùî ñâ³äîìî çàëèøåíî çëî÷èíöåì òà/àáî éîãî ïîñîáíèêàìè äëÿ ââå-
äåííÿ ñë³äñòâà â îìàíó, à ñïðàâæí³é øàð – öå ò³ äîêàçè, ÿê³ îñîáè, ÿê³ ïðè÷åòí³ äî 
â÷èíåííÿ çëî÷èíó áàæàëè ïðèõîâàòè. Тàê³ íåãàòèâí³ îáñòàâèíè, àáî ôàêòè÷í³ äàí³, 
ùî ïîðóøóþòü ëîã³êó ñë³äîâî¿ êàðòèíè, õàðàêòåðèçóþòüñÿ òèì, ùî íå ïîâèíí³ áóòè 
ïðèñóòí³ â ñë³äîâ³é êàðòèí³ çëî÷èíó àáî íàâïàêè â³äñóòí³, êîëè ìàþòü áóòè îäíèìè 
ç³ ñë³ä³â çëî÷èíó. Дëÿ ïîÿñíåííÿ íàñë³äê³â çëî÷èíó âèêîðèñòîâóєòüñÿ ïîíÿòòÿ ñë³ä-
÷î¿ ñèòóàö³¿, çà äîïîìîãîþ ÿêî¿ â óçàãàëüíåíîìó âèãëÿä³ êîíñòàòóþòüñÿ îáñòàâèíè 
ñïðàâè òà ïåðñïåêòèâè ðîçñë³äóâàííÿ. Ó ë³òåðàòóð³ ìîæíà çóñòð³òè ð³çíîìàí³òí³ ï³ä-
õîäè äî ðîçóì³ííÿ ïîíÿòòÿ ñë³ä÷î¿ ñèòóàö³¿. Îäèí ç íèõ ïîëÿãàє â òîìó, ùî ñë³ä÷îþ 
ñèòóàö³єþ є âèõ³äí³ äàí³, êîëè ùå íåâ³äîìî, ÿêèé ñàìå çëî÷èí áóëî â÷èíåíî. Іíøèé 
ï³äõ³ä ïîëÿãàє â òîìó, ùî ñë³ä÷à ñèòóàö³ÿ ðîçóì³єòüñÿ â ÿêîñò³ ñóêóïíîñò³ äàíèõ, ùî 
õàðàêòåðèçóþòü ñèòóàö³þ ðîçñë³äóâàííÿ. 

Çã³äíî ç ïîçèö³єþ Є. М. Рîæèêà, äæåðåëîì ³íôîðìàö³¿ ïðî íàñë³äêè çëî÷èíó âè-
ñòóïàє ðåçóëüòàò ä³é îñîáè çëî÷èíöÿ, îáñòàíîâêà ì³ñöÿ ïîä³¿, ³äåàëüí³ â³äîáðàæåííÿ. 
Îòðèìàííÿ ñë³ä÷èì ïî÷àòêîâî¿ ³íôîðìàö³¿ çà öèìè íàïðÿìêàìè ï³çíàííÿ äàє çìîãó 
âèçíà÷èòèñÿ ç ïðîöåñîì ôîðìóâàííÿ ñë³ä÷èõ âåðñ³é òà ïëàíóâàííÿ ïîäàëüøîãî ðîç-
ñë³äóâàííÿ [3, ñ. 278–287].

Пðàâèëüíà îö³íêà íàñë³äê³â â÷èíåííÿ çëî÷èíó ìîæå äîïîìîãòè ó ðîçóì³íí³ ìîòè-
âó òà ìåòè çëî÷èíöÿ. Рîçóì³ííÿ òîãî, íàâ³ùî îñîáà â÷èíÿє çëî÷èí, ò³ñíî ïîâ’ÿçàíå 
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ç îñîáèñò³ñíèì âèì³ðîì êàðàíîãî ä³ÿííÿ. Çíàõîäæåííÿ â³äïîâ³ä³ ñòîñîâíî ìîòèâó òà 
ìåòè çäàòíå ñóòòєâî ñïðîñòèòè ðîçêðèòòÿ çëî÷èíó. 

Ó òåîðåòè÷íîìó âèì³ð³ ïðîáëåìè ìîòèâó ³ ìåòè îñîáè çëî÷èíöÿ ³ñíóþòü äåÿê³ 
ñóïåðå÷íîñò³. Íàïðèêëàä, ó ë³òåðàòóð³ çàëèøàþòüñÿ íåïðîÿñíåíèìè ïèòàííÿ ñï³ââ³ä-
íîøåííÿ ïîíÿòü ìîòèâó ³ ìåòè, ìåòè ³ ö³ëåé â÷èíåííÿ çëî÷èíó, ìåòè ³ ö³ëåé îñîáè 
çëî÷èíöÿ. Тàê, ìîæíà çóñòð³òè îòîòîæíåííÿ ïîíÿòü ìîòèâó ³ ìåòè, ìåòè ÿê çàãàëüíî-
ãî, à ö³ëåé – ÿê ÷àñòèíè ïîíÿòòÿ ìåòè, îòîòîæíåííÿ ö³ëåé â÷èíåííÿ çëî÷èíó ³ ö³ëåé 
çëî÷èíöÿ (íàïðèêëàä, äåÿê³ ö³ë³ çëî÷èíöÿ ìîæóòü çàëèøàòèñÿ íåäîñÿãíóòèìè) òîùî. 

Висновки. Вèêîíàííÿ ïîñòàâëåíèõ ö³ëåé çëî÷èíöåì çàâæäè ìàє â³äíîñíó ïîâíî-
òó, àäæå çàëèøàєòüñÿ îá’єêòèâíîþ ïåðåñòîðîãà â òîìó, ùî çàâäàííÿ (ö³ë³ çëî÷èíöÿ) 
ìîæóòü íå áóòè âèêîíàí³ ïîâí³ñòþ (÷àñòêîâå äîñÿãíåííÿ ìåòè òà çàâäàíü) àáî âè-
íèêíóòü íàñë³äêè, ÿêèõ çëî÷èíåöü íå ïåðåäáà÷èâ. Тèïîâèìè ïðèêëàäàìè є çàâäàííÿ 
òÿæêèõ àáî îñîáëèâî òÿæêèõ ò³ëåñíèõ óøêîäæåíü, ÿê³ ïðèçâåëè äî ñìåðò³ îñîáè, 
êîëè çëî÷èíåöü íå ìàâ çà ìåòó çàïîä³ÿííÿ ñìåðò³, àáî âèêðèòòÿ çëî÷èíöÿ î÷åâèä-
öÿìè, àáî íàâ³òü çóñòð³÷ ç ïðåäñòàâíèêàìè ïðàâîîõîðîííèõ îðãàí³â ïîáëèçó ì³ñöÿ 
â÷èíåííÿ çëî÷èíó, ÿêå ïîñï³øíî çàëèøàє îñîáà-çëî÷èíåöü. 

Ó ñâ³äîìîñò³ çëî÷èíöÿ òàêîæ çàëèøàєòüñÿ ïðîñò³ð äëÿ ñóìí³â³â, îñê³ëüêè â³í ðî-
çóì³є, ùî â÷èíÿє çëî÷èí, îòæå, çàâæäè ³ñíóâàòèìóòü îá’єêòèâí³ ôàêòîðè, ÿê³ ïðîòè-
ä³ÿòèìóòü âñòàíîâëåííþ ³äåàëüíî¿ ñèòóàö³¿, ÿêî¿ ó ñâî¿é óÿâ³ ïðàãíå îñîáà-çëî÷èíåöü 
(â÷èíèòè çëî÷èí áåç æîäíèõ íàñë³äê³â äëÿ âëàñíîãî áëàãîïîëó÷÷ÿ). Тàêèì ÷èíîì, 
ìåòà òà íàñë³äêè çëî÷èíó ìàéæå í³êîëè íå çá³ãàþòüñÿ â ïîâíîìó îáñÿç³, ÿê ñóá’єê-
òèâíî (ç òî÷êè çîðó çëî÷èíöÿ), òàê ³ íà ïðàêòèö³, îñê³ëüêè ³ñíóє âåëèêà ê³ëüê³ñòü 
ôàêòîð³â, ÿêèõ çëî÷èíåöü íå ìîæå êîíòðîëþâàòè. Îñîáà ìîæå ââàæàòè äîñÿãíóòîþ 
ãîëîâíó ìåòó â÷èíåííÿ çëî÷èíó, îäíàê íåáàæàíèìè – éîãî íàñë³äêè. Вàðòî äîäàòè, 
ùî äîñÿãíåííÿ ãîëîâíî¿ ìåòè çëî÷èíó ïîðîäæóє îäðàçó äåê³ëüêà íàñë³äê³â, ÿê³ êëà-
ñèô³êóþòüñÿ çà ð³çíèìè êðèòåð³ÿìè, ÷åðåç ùî îá’єêòèâíî çá³ëüøóєòüñÿ éìîâ³ðí³ñòü 
íàñòàííÿ íåáàæàíèõ íàñë³äê³â äëÿ çëî÷èíöÿ. 
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Анотація
Гупалюк А. С. Криміналістичний аналіз наслідків і результатів вчинення злочину 

для визначення його мети. – Сòàòòÿ.
Ó ñòàòò³ ïðîàíàë³çîâàíî íàñë³äêè â÷èíåííÿ çëî÷èíó, ¿õ çíà÷åííÿ äëÿ ïðîöåñó ðîçñë³äó-

âàííÿ, àíàë³ç ñë³ä÷î¿ ñèòóàö³¿ òà ¿õ ñï³ââ³äíîøåííÿ ç ìîòèâîì â÷èíåííÿ çëî÷èíó. Íàñë³äêà-
ìè çëî÷èíó є îá’єêòèâí³ çì³íè (íàâêîëèøíüîãî ñåðåäîâèùà) òà ñóá’єêòèâí³ â³äîáðàæåííÿ, 
àáî ³äåàëüí³ ñë³äè, óòâîðåí³ âíàñë³äîê â÷èíåííÿ çëî÷èíó, ³ ì³ñòÿòü ³íôîðìàö³þ ïðî ñë³äîâó 
êàðòèíó òà çëî÷èííèé ðåçóëüòàò. Тàêà ³íôîðìàö³ÿ ìîæå áóòè âèêîðèñòàíà â ÿêîñò³ äîêàçó 
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àáî äëÿ êîðèãóâàííÿ, îð³єíòàö³¿ ðîçñë³äóâàííÿ. Пðè êëàñèô³êàö³¿ íàñë³äê³â ìîæíà áðàòè äî 
óâàãè ³ ñèòóàö³éí³ îñîáèñò³ñí³, àáî ³íäèâ³äóàëüí³, àñïåêòè. Вò³ì, ó öüîìó âèïàäêó âèçíà÷åí-
íÿ íàñë³äê³â çà ¿õ ñï³ââ³äíîøåííÿì ç ³íäèâ³äóàëüí³ñòþ îñîáè çëî÷èíöÿ є òîíêîþ ãðàííþ ì³æ 
îá’єêòèâí³ñòþ òà ³íòåðïðåòàö³єþ ñë³ä÷îãîÍàñë³äêè ïîâ’ÿçàí³ ç³ ñïîñîáîì â÷èíåííÿ çëî÷èíó. 
Сïîñîáîì âèñòóïàє êîìïëåêñ ïðèéîì³â, ùî ¿õ âèêîðèñòîâóє çëî÷èíåöü ç ìåòîþ ðåàë³çàö³¿ 
ñâîãî çàäóìó. Сïîñ³á â÷èíåííÿ çëî÷èíó ìàє íà óâàç³ ïåâíó ïîñë³äîâí³ñòü ä³é, ÿê³ çëî÷èíåöü 
â÷èíÿє çàäëÿ ðåàë³çàö³¿ ñâîãî íàì³ðó. Пîñë³äîâí³ñòü ä³é íå çàâæäè є óçãîäæåíîþ, îäíàê 
çàçâè÷àé ñëóãóє єäèí³é (çëî÷èíí³é) ìåò³, ùî îáóìîâëþє âíóòð³øí³é çâ’ÿçîê òà ö³ë³ñí³ñòü 
ïîñë³äîâíîñò³ ä³é, ïîä³é. Íàñòàííÿ ïîñòêðèì³íàëüíî¿ ïîâåä³íêè ìàє òî÷êîþ â³äë³êó ìîìåíò 
ï³ñëÿ òîãî, ÿê â³äáóâñÿ çëî÷èí (â³äáóëàñÿ ïîä³ÿ çëî÷èíó, ïðîéøëà ñèòóàö³ÿ çëî÷èíó). Еòàï 
ïîñòêðèì³íàëüíî¿ ïîâåä³íêè íàñòóïàє ï³ñëÿ íàñòàííÿ çëî÷èííîãî ðåçóëüòàòó àáî ï³ñëÿ â÷è-
íåííÿ ä³é çëî÷èíöåì, ÿê³ â³í áàæàâ â÷èíèòè äëÿ ðåàë³çàö³¿ çëî÷èííî¿ ìåòè (îòðèìàííÿ 
çëî÷èííîãî ðåçóëüòàòó, íàñë³äê³â).Îñíîâíèìè ïðèéîìàìè ïðèõîâóâàííÿ ñë³ä³â â÷èíåííÿ 
çëî÷èíó є: 1) ïðèõîâóâàííÿ ñë³ä³â; 2) ïîâíå àáî ÷àñòêîâå çíèùåííÿ äîêàç³â; 3) ìàñêóâàííÿ; 
4) ôàëüñèô³êàö³ÿ; 5) ³íñöåíóâàííÿ. Çà õàðàêòåðîì øêîäè çëî÷èíí³ íàñë³äêè ïîä³ëÿþòüñÿ 
íà ìàòåð³àëüí³ òà íåìàòåð³àëüí³. Пåðø³ ìàþòü ñâîє â³äîáðàæåííÿ â îá’єêòàõ ìàòåð³àëüíîãî 
ñâ³òó, ñåáòî, ðå÷àõ, ïðåäìåòàõ, îá’єêòàõ, ðå÷îâèíàõ, ð³äèíàõ òîùî. Íåìàòåð³àëüí³ íàñë³äêè 
çëî÷èíó ñòàíîâëÿòü ðåàëüíó øêîäó àáî çàãðîçó íàíåñåííÿ/çàâäàííÿ òàêî¿ øêîäè, ³ ìàþòü 
³äåàëüíèé âèðàç, ùî, íå ìàþ÷è áåçïîñåðåäíüîãî ïðîÿâó ó çì³í³ îá’єêò³â ðå÷îâîãî ñâ³òó, 
ñòàíîâëÿòü íåáåçïåêó äëÿ ñóñï³ëüíèõ â³äíîñèí, ìàéíîâèõ àáî îñîáèñòèõ íåìàéíîâèõ ïðàâ 
ãðîìàäÿí.

Ключові слова: çëî÷èí, íàñë³äêè çëî÷èíó, ðåçóëüòàòè çëî÷åíó, ñï³ââ³äíîøåííÿ íàñò³ä-
ê³â òà ìåòè çëî÷èíó, êëàñèô³êàö³ÿ íàñë³äê³â, ïðîöåñ ðîçñë³äóâàííÿ.

Summary
Hupalіuk A. S. Forensic analysis of the consequences and results of a crime to 

determine its purpose. – Article.
T The article analyzes the consequences of committing a crime, their significance for the 

investigation process, analysis of the investigative situation and their correlation with the 
motive for committing the crime. The consequences of a crime are objective changes (of the 
environment) and subjective reflections, or ideal traces formed as a result of the commission 
of a crime, and contain information about the trace pattern and the criminal result. Such 
information can be used as evidence or to adjust and guide the investigation. When classifying 
consequences, situational personal or individual aspects can be taken into account. However, 
in this case, determining the consequences based on their relationship with the personality 
of the criminal is a fine line between objectivity and the interpretation of the investigator. 
The consequences are related to the way the crime was committed. The method is a set of 
techniques used by the criminal to implement his plan. The method of committing a crime 
implies a certain sequence of actions that the criminal performs in order to realize his intention. 
The sequence of actions is not always consistent, but usually serves a single (criminal) purpose, 
which determines the internal connection and integrity of the sequence of actions and events. 
The onset of post-criminal behavior has as its point of reference the moment after the crime 
has occurred (a crime has occurred, a crime situation has passed). The stage of post-criminal 
behavior occurs after the occurrence of a criminal result or after the criminal has committed 
actions that he wanted to carry out in order to realize a criminal goal (obtaining a criminal 
result, consequences). The main methods of hiding the traces of a crime are: 1) hiding the 
traces; 2) complete or partial destruction of evidence; 3) masking; 4) falsification; 5) staging. 
According to the nature of the damage, criminal consequences are divided into material and 
non-material. The first are reflected in the objects of the material world, that is, things, objects, 
objects, substances, liquids, etc. Intangible consequences of a crime constitute real damage 
or the threat of causing/inflicting such damage, and have an ideal expression that, without 
having a direct manifestation in the change of objects of the material world, pose a danger to 
social relations, property or personal non-property rights of citizens.

Key words: crime, consequences of the crime, the results of the connection, correlation 
between the consequences and the purpose of the crime, classification of consequences, 
investigation process.
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ДО ПИТАННЯ МІЖНАРОДНИХ СТАНДАРТІВ ПРАВА  
НА ДОСТУП ДО ІНФОРМАЦІЇ

Постановка проблеми. Пðàâî íà äîñòóï äî ³íôîðìàö³¿, áóäó÷è îäí³єþ ³ç ôóíäà-
ìåíòàëüíèõ çàñàä ñó÷àñíîãî äåìîêðàòè÷íîãî ñóñï³ëüñòâà, ñüîãîäí³ áåç ïåðåá³ëüøåí-
íÿ ìîæå ââàæàòèñÿ äîâîë³ ïîòóæíèì ³íäèêàòîðîì òðàíñïàðåíòíîñò³ ïóáë³÷íî¿ âëàäè. 
Ó òàêîìó êîíòåêñò³ ³ñíóє íåðîçðèâíèé çâ’ÿçîê ì³æ äîòðèìàííÿì ïðàâà íà äîñòóï äî 
³íôîðìàö³¿ òà ÿê³ñòþ çàêîíîäàâñòâà â ö³é ñôåð³. Óõâàëåííÿ ñïåö³àëüíèõ çàêîíîäàâ÷èõ 
ãàðàíò³é ùîäî ïðàâà íà äîñòóï äî ³íôîðìàö³¿, íà äóìêó åêñïåðò³â, ñóòòєâî ïîë³ïøóє 
ñèòóàö³þ ç éîãî çàáåçïå÷åííÿì. Íèçêà êðà¿í ñâ³òó ïðèéíÿëè çàêîíè ùîäî äîñòóïó äî 
ïóáë³÷íî¿ ³íôîðìàö³¿, çàêð³ïèëè ïðàâî íà äîñòóï äî ³íôîðìàö³¿ ïðî ä³ÿëüí³ñòü âëàäè íà 
ð³âí³ Кîíñòèòóö³¿ òà ìàþòü ä³єâ³ ñïåö³àëüí³ çàêîíè ïðî äîñòóï äî ³íôîðìàö³¿ [6, c. 10].  
Íå âèíÿòêîì є ³ Óêðà¿íà ç íàÿâí³ñòþ âëàñíîãî äåìîêðàòè÷íîãî çàêîíîäàâñòâà ó ñôå-
ð³ ³íôîðìàö³¿. Сüîãîäí³ ö³ àêòè ñòàíîâëÿòü îñíîâó ïðàâîãî ðåãóëþâàííÿ äîñòóïó äî 
³íôîðìàö³¿ â Óêðà¿í³.

Фîðìóþ÷è âëàñíó ñèñòåìó íîðì, Óêðà¿íà îáðàëà øëÿõ äåìîêðàòè÷íîãî ðîçâèòêó 
ó ò³ñíîìó çâ’ÿçêó ç ì³æíàðîäíîþ ñï³ëüíîòîþ. Çàêîí Óêðà¿íè «Пðî ³íôîðìàö³þ» ó 
ñòàòò³ 3 îäíèì ³ç íàïðÿì³â äåðæàâíî¿ ³íôîðìàö³éíî¿ ïîë³òèêè âèçíà÷àє ñïðèÿííÿ 
ì³æíàðîäí³é ñï³âïðàö³ â ³íôîðìàö³éí³é ñôåð³ òà âõîäæåííþ Óêðà¿íè äî ñâ³òîâîãî 
³íôîðìàö³éíîãî ïðîñòîðó [7]. Óêðà¿íà є ÷ëåíîì áàãàòüîõ ì³æíàðîäíèõ îðãàí³çàö³é, 
ðàòèô³êóâàëà çíà÷íó ê³ëüê³ñòü ì³æíàðîäíèõ àêò³â òà âïðîâàäèëà â íàö³îíàëüíå çà-
êîíîäàâñòâî ì³æíàðîäí³ äîêóìåíòè, ÿê³ íå ïîòðåáóþòü îáîâ’ÿçêîâî¿ ðàòèô³êàö³¿, ó 
ñôåð³ ³íôîðìàö³éíî¿ ïîë³òèêè. Іíòåãðàö³ÿ äî ì³æíàðîäíîãî ñï³âòîâàðèñòâà є îäíèì ³ç 
îð³єíòèð³â ñòâîðåííÿ ³íôîðìàö³éíîãî ñóñï³ëüñòâà â õîä³ çàêîíîäàâ÷îãî çàáåçïå÷åííÿ 
ïðàâà íà äîñòóï äî ³íôîðìàö³¿.

Стан і завдання дослідження. Дîñë³äæåííÿì çàçíà÷åíî¿ ïðîáëåìàòèêè çà-
éìàëîñÿ áàãàòî íàóêîâö³â, ñåðåä ÿêèõ çîêðåìà: П. П. Вîéòîâè÷, В. Þ. Дðîíîâ,  
Т. М. Îëåêñ³þê, В. В. Тêà÷åíêî, Т. С. Фåäîðîâà, І. À. Шóì³ëî, Т. С. Шåâ÷åíêî,  
Т. À. Кîñòåöüêà, Î. В. Кîõàíîâñüêà, Í. В. Кóøàêîâà, À. І. Мàðóùàê, Î. В. Íåñòåðåí-
êî, À. В. Пàçþê òà ³íø³. Ó ïðàöÿõ âèñâ³òëåíî âàæëèâ³ àñïåêòè ñòàíäàðò³â ïðàâà íà 
äîñòóï äî ³íôîðìàö³¿ â ñâ³òë³ ñâ³òîâèõ ñòàíäàðò³â ïðàâ ëþäèíè. Пðîòå àíàë³ç ïîëî-
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æåíü ³ñíóþ÷èõ ì³æíàðîäíèõ ñòàíäàðò³â äîñ³ çàëèøàєòüñÿ àêòóàëüíèì íàóêîâî-ïðàê-
òè÷íèì çàâäàííÿì.

Виклад основного матеріалу. Çà îñòàíí³ ðîêè áóëî óõâàëåíî ì³æíàðîäíî-ïðà-
âîâ³ äîêóìåíòè, ÿê³ âèçíàþòü ïðàâî íà äîñòóï äî ³íôîðìàö³¿ îñíîâîïîëîæíèì ïðàâîì 
ëþäèíè, à ïðåäñòàâíèêè Îðãàí³çàö³¿ Îá’єäíàíèõ Íàö³é, Рàäè Єâðîïè, ÎБСЄ ó ñâî¿õ 
äîïîâ³äÿõ çâåðòàþòü óâàãó íà òå, ùî ïðàâî íà äîñòóï äî ³íôîðìàö³¿ є íåîáõ³äíîþ 
óìîâîþ äëÿ ó÷àñò³ ãðîìàäÿí â óõâàëåíí³ äåðæàâíèõ ð³øåíü, çàïîðóêîþ ðîçâèòêó 
äåìîêðàò³¿ òà ôóíäàìåíòîì ó áîðîòüá³ ç êîðóïö³єþ [6, c. 23].

М³æíàðîäí³ ñòàíäàðòè ïðàâà íà äîñòóï äî ³íôîðìàö³¿ âèçíà÷åí³ â íèçö³ ì³æíàðîä-
íî-ïðàâîâèõ äîêóìåíò³â. Кëþ÷îâèìè àêòàìè ó ö³é ñôåð³ є Çàãàëüíà äåêëàðàö³ÿ ïðàâ 
ëþäèíè (1948), Кîíâåíö³ÿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ ñâîáîä (1950), 
М³æíàðîäíèé ïàêò ïðî ãðîìàäÿíñüê³ ³ ïîë³òè÷í³ ïðàâà (1976), Кîíâåíö³ÿ ïðî çàõèñò 
îñ³á ñòîñîâíî àâòîìàòèçîâàíî¿ îáðîáêè äàíèõ îñîáèñòîãî õàðàêòåðó (1981), Кîíâåí-
ö³ÿ ïðî äîñòóï äî ³íôîðìàö³¿, ó÷àñòü ãðîìàäñüêîñò³ â ïðîöåñ³ ïðèéíÿòòÿ ð³øåíü òà 
äîñòóï äî ïðàâîñóääÿ ç ïèòàíü, ùî ñòîñóþòüñÿ äîâê³ëëÿ (Îðõóñüêà êîíâåíö³ÿ 1988 
ðîêó), Єâðîïåéñüêà êîíâåíö³ÿ ïðî òðàíñêîðäîííå òåëåáà÷åííÿ (1989), Кîíâåíö³ÿ 
ïðî îö³íêó âïëèâó íà íàâêîëèøíє ñåðåäîâèùå ó òðàíñêîðäîííîìó êîíòåêñò³ (1991), 
Óãîäà ïðî ñï³âðîá³òíèöòâî â ãàëóç³ ³íôîðìàö³¿ (1992), Пðî ³íôîðìàö³þ ùîäî ³íîçåì-
íîãî çàêîíîäàâñòâà» (â ðåäàêö³¿ 1993 ðîêó) [8, c. 392], «Йîãàííåñáóðçüê³ ïðèíöèïè. 
Íàö³îíàëüíà áåçïåêà, ñâîáîäà âèñëîâëþâàíü ³ äîñòóï äî ³íôîðìàö³¿» òà äîêóìåíòè 
ì³æíàðîäíî¿ îðãàí³çàö³¿ «Àðòèêëü 19», çîêðåìà: «Пðàâî ãðîìàäñüêîñò³ çíàòè. Пðèí-
öèïè çàêîíîäàâñòâà ïðî ñâîáîäó ³íôîðìàö³¿», Мîäåëüíèé çàêîí ïðî ñâîáîäó ³íôîð-
ìàö³¿ (1995) [6, c. 23–24], Îê³íàâñüêà õàðò³ÿ ãëîáàëüíîãî ³íôîðìàö³éíîãî ñóñï³ëüñòâà 
(2000), à òàêîæ Кîíâåíö³ÿ Рàäè Єâðîïè ïðî äîñòóï äî îô³ö³éíèõ äîêóìåíò³â (Кîí-
âåíö³ÿ Тðîìñå 2009 ðîêó).

Ó Çàãàëüí³é äåêëàðàö³¿ ïðàâ ëþäèíè òà М³æíàðîäíîìó ïàêò³ ïðî ãðîìàäÿíñüê³ òà 
ïîë³òè÷í³ ïðàâà çàêð³ïëåíî ïðèíöèï ñâîáîäè ïîãëÿä³â. Сòàòòÿ 19 Пàêòó ïåðåäáà÷àє, 
ùî êîæíà ëþäèíà ìàє ïðàâî áåçïåðåøêîäíî äîòðèìóâàòèñÿ ñâî¿õ ïîãëÿä³â. Кîæíà 
ëþäèíà ìàє ïðàâî íà â³ëüíå âèðàæåííÿ ñâîãî ïîãëÿäó; öå ïðàâî âêëþ÷àє ñâîáîäó 
øóêàòè, îäåðæóâàòè ³ ïîøèðþâàòè áóäü-ÿêó ³íôîðìàö³þ òà ³äå¿, íåçàëåæíî â³ä äåð-
æàâíèõ êîðäîí³â, óñíî, ïèñüìîâî ÷è çà äîïîìîãîþ äðóêó àáî õóäîæí³õ ôîðì âèðà-
æåííÿ ÷è ³íøèìè ñïîñîáàìè íà ñâ³é âèá³ð. Кîðèñòóâàííÿ öèìè ïðàâàìè íàêëàäàє 
îñîáëèâ³ îáîâ’ÿçêè ³ îñîáëèâó â³äïîâ³äàëüí³ñòü. Вîíî ìîæå áóòè ïîâ’ÿçàíå ç ïåâíèìè 
îáìåæåííÿìè, ÿê³, îäíàê, ìàþòü âñòàíîâëþâàòèñÿ çàêîíîì ³ áóòè íåîáõ³äíèìè äëÿ 
ïîâàæàííÿ ïðàâ ³ ðåïóòàö³¿ ³íøèõ îñ³á, à òàêîæ äëÿ îõîðîíè äåðæàâíî¿ áåçïåêè, 
ãðîìàäñüêîãî ïîðÿäêó, çäîðîâ’ÿ ÷è ìîðàëüíîñò³ íàñåëåííÿ [5].

Пðàâî îäåðæóâàòè ³ ïåðåäàâàòè ³íôîðìàö³þ òà ³äå¿ áåç âòðó÷àííÿ îðãàí³â äåðæàâ-
íî¿ âëàäè ³ íåçàëåæíî â³ä êîðäîí³â çàêð³ïèëà Кîíâåíö³ÿ ïðî çàõèñò ïðàâ ëþäèíè ³ 
îñíîâîïîëîæíèõ ñâîáîä. Рàçîì ç òèì, ñòàòòÿ 10 Кîíâåíö³¿ íå ïåðåøêîäæàє äåðæà-
âàì âèìàãàòè ë³öåíçóâàííÿ ä³ÿëüíîñò³ ðàä³îìîâíèõ, òåëåâ³ç³éíèõ àáî ê³íåìàòîãðà-
ô³÷íèõ ï³äïðèєìñòâ. Çä³éñíåííÿ öèõ ñâîáîä, îñê³ëüêè âîíî ïîâ’ÿçàíå ç îáîâ’ÿçêàìè 
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³ â³äïîâ³äàëüí³ñòþ, ìîæå ï³äëÿãàòè òàêèì ôîðìàëüíîñòÿì, óìîâàì, îáìåæåííÿì àáî 
ñàíêö³ÿì, ùî âñòàíîâëåí³ çàêîíîì ³ є íåîáõ³äíèìè â äåìîêðàòè÷íîìó ñóñï³ëüñòâ³ â 
³íòåðåñàõ íàö³îíàëüíî¿ áåçïåêè, òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ àáî ãðîìàäñüêî¿ áåçïåêè, 
äëÿ çàïîá³ãàííÿ çàâîðóøåííÿì ÷è çëî÷èíàì, äëÿ îõîðîíè çäîðîâ’ÿ ÷è ìîðàë³, äëÿ 
çàõèñòó ðåïóòàö³¿ ÷è ïðàâ ³íøèõ îñ³á, äëÿ çàïîá³ãàííÿ ðîçãîëîøåííþ êîíô³äåíö³éíî¿ 
³íôîðìàö³¿ àáî äëÿ ï³äòðèìàííÿ àâòîðèòåòó ³ áåçñòîðîííîñò³ ñóäó [3].

Кîíêðåòèçàö³ÿ åëåìåíò³â ìåõàí³çìó äîñòóïó äî ³íôîðìàö³¿ ç óðàõóâàííÿì òåõ-
í³÷íîãî ïðîãðåñó ì³ñòèòüñÿ â Îðõóñüê³é êîíâåíö³¿ ïðî äîñòóï äî ³íôîðìàö³¿, ó÷àñòü 
ãðîìàäñüêîñò³ â ïðîöåñ³ ïðèéíÿòòÿ ð³øåíü òà äîñòóï äî ïðàâîñóääÿ ç ïèòàíü, ùî ñòî-
ñóþòüñÿ äîâê³ëëÿ. Ó í³é âèîêðåìëåíî ðÿä ïðèíöèï³â äîñòóïó, çîêðåìà ïðàâî íà îòðè-
ìàííÿ ³íôîðìàö³¿, ÿêà ñòâîðþєòüñÿ îðãàíàìè ïóáë³÷íî¿ âëàäè, ó â³äïîâ³äü íà ïîäàíèé 
çàïèò; îáîâ’ÿçîê îðãàí³â ïóáë³÷íî¿ âëàäè ïîøèðþâàòè â³äîìîñò³ ïðî íàÿâíó â íèõ 
ïóáë³÷íó ³íôîðìàö³þ; íàäàííÿ â³äîìîñòåé ïðî â³äïîâ³äí³ ïðîöåäóðè ä³ÿëüíîñò³ îðãà-
í³â ïóáë³÷íî¿ âëàäè, ùî äîçâîëÿþòü îòðèìóâàòè ³íôîðìàö³þ àáî íàäàþòü ìîæëèâ³ñòü 
çàö³êàâëåíèì îñîáàì ïðèéìàòè ó÷àñòü ó ïðèéíÿòò³ ð³øåíü; âñòàíîâëåíî êîíêðåòí³ 
âèìîãè òà ñòðîêè íàäàííÿ â³äïîâ³äíî¿ ³íôîðìàö³¿, âèêëþ÷íèé ïåðåë³ê âèêëþ÷åíü òà 
îáìåæåíü ó ðåàë³çàö³¿ ïðàâà íà äîñòóï äî åêîëîã³÷íî¿ ³íôîðìàö³¿ [2].

Кîíâåíö³ÿ Рàäè Єâðîïè ïðî äîñòóï äî îô³ö³éíèõ äîêóìåíò³â çàêð³ïèëà ïðàâî íà 
äîñòóï äî îô³ö³éíèõ äîêóìåíò³â òà ìîæëèâ³ éîãî îáìåæåííÿ, ïèòàííÿ çàïèò³â òà ¿õ îï-
ðàöþâàíü, ôîðìè äîñòóïó ³ ïîëîæåííÿ ïðî îïðèëþäíåííÿ äîêóìåíò³â òîùî. Çä³éñíåí-
íÿ ïðàâà äîñòóïó äî îô³ö³éíèõ äîêóìåíò³â â³äïîâ³äíî äî Кîíâåíö³¿: íàäàє ñóñï³ëüñòâó 
äæåðåëî ³íôîðìàö³¿; äîïîìàãàє ãðîìàäñüêîñò³ ôîðìóâàòè äóìêó ïðî ñòàí ñóñï³ëüñòâà 
òà ïðî äåðæàâí³ îðãàíè; ñïðèÿє єäíîñò³, ðåçóëüòàòèâíîñò³, åôåêòèâíîñò³ òà ï³äçâ³òíîñò³ 
äåðæàâíèõ îðãàí³â, äîïîìàãàþ÷è, òèì ñàìèì, ï³äòâåðäæåííþ ¿õ ëåã³òèìíîñò³ [4].

Çì³ñòîâíî âàæëèâèìè àêòàìè â ñâ³òë³ ³íôîðìàòèçàö³¿ ãëîáàëüíîãî ïðîñòîðó є Дå-
êëàðàö³ÿ òèñÿ÷îë³òòÿ ÎÎÍ (2000), Кîíâåíö³ÿ ïðî ê³áåðçëî÷èíí³ñòü (2001), Дåêëàðà-
ö³ÿ ÎÎÍ «Пîáóäîâà ³íôîðìàö³éíîãî ñóñï³ëüñòâà: ãëîáàëüíå çàâäàííÿ â íîâîìó òèñÿ-
÷îë³òò³» (2003), «Тóí³ñüêå çîáîâ’ÿçàííÿ» òà «Тóí³ñüêà ïðîãðàìà äëÿ ³íôîðìàö³éíîãî 
ñóñï³ëüñòâà» (2005). Çîêðåìà, Дåêëàðàö³ÿ òèñÿ÷îë³òòÿ ÎÎÍ, ñåðåä îñíîâîïîëîæíèõ 
çàâäàíü ñâ³òîâî¿ ñï³ëüíîòè «íà çîð³ íîâîãî òèñÿ÷îë³òòÿ» âñòàíîâèëà çàáåçïå÷åííÿ 
ïîâñþäíîãî òà ð³âíîì³ðíîãî äîñòóïó äî òàêèõ ïîçèòèâíèõ ïðîÿâ³â ãëîáàë³çàö³¿ ÿê 
«áëàãà íîâèõ òåõíîëîã³é, îñîáëèâî ³íôîðìàö³éíî-êîìóí³êàö³éíèõ òåõíîëîã³é». Ó ñâîþ 
÷åðãó, Дåêëàðàö³ÿ ÎÎÍ «Пîáóäîâà ³íôîðìàö³éíîãî ñóñï³ëüñòâà: ãëîáàëüíå çàâäàííÿ 
â íîâîìó òèñÿ÷îë³òò³» («Жåíåâñüêà Дåêëàðàö³ÿ ïðèíöèï³â» ³ «Жåíåâñüêèé Пëàí ä³é») 
âèçíà÷èëè êîíêðåòí³ øëÿõè ðîçâèòêó ³íôîðìàö³éíîãî ñóñï³ëüñòâà ÷åðåç ì³í³ì³çàö³þ 
öèôðîâî¿ íåð³âíîñò³ íà ì³æíàðîäíîìó òà íàö³îíàëüíîìó ð³âíÿõ. Ó ïîäàëüøîìó «Тó-
í³ñüêå çîáîâ’ÿçàííÿ» òà «Тóí³ñüêà ïðîãðàìà äëÿ ³íôîðìàö³éíîãî ñóñï³ëüñòâà» ó ñâî¿õ 
ïîëîæåííÿõ îñíîâíó óâàãó çîñåðåäèëè íà ô³íàíñîâèõ ìåõàí³çìàõ äëÿ ïîäîëàííÿ 
öèôðîâîãî ðîçðèâó, íà óïðàâë³íí³ Іíòåðíåòîì ³ ïîâ’ÿçàíèõ ç öèì ïèòàííÿõ [8, c. 392].

Сòàíäàðòè çàêð³ïëåí³ òàêîæ â ÷èñëåííèõ ðåêîìåíäàö³ÿõ ³ ðåçîëþö³ÿõ, çîêðåìà 
«Пðî äîñòóï äî ³íôîðìàö³¿, ùî çíàõîäèòüñÿ ó ðîçïîðÿäæåíí³ äåðæàâíèõ îðãàí³â»  
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(Рåêîìåíäàö³ÿ Рàäè Єâðîïè № R (81) 19), «Пðî ïðîáëåìè êðèì³íàëüíî-ïðîöåñó-
àëüíîãî ïðàâà, ïîâ’ÿçàí³ ç ³íôîðìàö³éíèìè òåõíîëîã³ÿìè» (Рåêîìåíäàö³ÿ № R (95), 
«Пðî ïðàâî íà íåäîòîðêàí³ñòü ïðèâàòíîãî æèòòÿ» (Рåçîëþö³ÿ № 1165 Пàðëàìåíò-
ñüêî¿ Àñàìáëå¿ Рàäè Єâðîïè 1998 ðîêó), Рåçîëþö³ÿ 60/45 Гåíåðàëüíî¿ Àñàìáëå¿ 
Îðãàí³çàö³¿ Îá’єäíàíèõ Íàö³é «Дîñÿãíåííÿ ó ãàëóç³ ³íôîðìàòèçàö³¿ òà òåëåêîìóí³-
êàö³é â êîíòåêñò³ ì³æíàðîäíî¿ áåçïåêè» (2005). Рåêîìåíäàö³ÿ № R (81) 19 ì³ñòèòü 
çàãàëüí³ ïðèíöèïè äîñòóïó äî îô³ö³éíèõ äîêóìåíò³â. Кîæåí îðãàí êðà¿íè ЄС ñòâîðþє 
çàãàëüíèé̆ ðåєñòð ñâî¿õ äîêóìåíò³â. Дîêóìåíòè âèäàþòüñÿ ó âèãëÿä³, çàçíà÷åíîìó ó 
çàïèò³ çàïèòóâà÷à – ó âèãëÿä³ êîï³¿, âêëþ÷àþ÷è åëåêòðîííó êîï³þ, ÿêùî äîêóìåíò 
³ñíóє â òàê³é ôîðì³, àáî (áåç ïðàâà âèíîñèòè çà ìåæ³ óñòàíîâè) ó âèãëÿä³ îðèã³íàëó. 
Рåêîìåíäàö³¿ № R (2002) 2 ì³ñòÿòü á³ëüø øèðîê³ ïðèíöèïè çàñòîñóâàííÿ þðèäè÷íèõ 
íîðì (çîáîâ’ÿçóþòü ðîçïîðÿäíèê³â ³íôîðìàö³¿ ̈ ñêëàäàòè ùîð³÷í³ çâ³òè ùîäî âèêîðè-
ñòàííÿ ³íôîðìàö³¿), à òàêîæ ïåðåäáà÷àþòü ïðèíöèï íàäàííÿ ÿêîìîãà á³ëüøîãî åôåê-
òó â ðåàë³çàö³¿̈ ïðàâà íà äîñòóï äî ïóáë³÷íî¿̈ ³íôîðìàö³¿ [9, c. 44].

Îêð³ì òîãî, ïîëîæåííÿ ñòàíäàðò³â çàêð³ïëåí³ íà ð³âí³ äèðåêòèâ, òàêèõ ÿê Дè-
ðåêòèâà 96/9/ЄС Єâðîïåéñüêîãî Пàðëàìåíòó òà Рàäè «Пðî ïðàâîâèé çàõèñò áàç 
äàíèõ», Дèðåêòèâà 97/66/ЄС «Сòîñîâíî îáðîáêè ïåðñîíàëüíèõ äàíèõ ³ çàõèñòó 
ïðàâà íà íåâòðó÷àííÿ â îñîáèñòå æèòòÿ â òåëåêîìóí³êàö³éíîìó ñåêòîð³», Дèðåêòèâà 
99/93/ЄС «Пðî ñèñòåìó åëåêòðîííèõ ï³äïèñ³â, ùî çàñòîñîâóєòüñÿ ó ìåæàõ Сï³âòî-
âàðèñòâà» [8, c. 392], Рåãëàìåíò 2016/679 Єâðîïåéñüêîãî Пàðëàìåíòó òà Рàäè (ЄС) 
â³ä 27 êâ³òíÿ 2016 ðîêó ïðî çàõèñò ô³çè÷íèõ îñ³á ó çâ’ÿçêó ç îïðàöþâàííÿì ïåðñî-
íàëüíèõ äàíèõ ³ ïðî â³ëüíèé ðóõ òàêèõ äàíèõ, òà ïðî ñêàñóâàííÿ Дèðåêòèâè 95/46/
ЄC (Çàãàëüíèé ðåãëàìåíò ïðî çàõèñò äàíèõ), à òàêîæ â ïðàêòèö³ Єâðîïåéñüêîãî ñóäó 
ç ïðàâ ëþäèíè [6, c. 23-24].

Вàðòî çàçíà÷èòè, ùî ïîëîæåííÿ ì³æíàðîäíî-ïðàâîâèõ äîêóìåíò³â îïåðóþòü ð³ç-
íèìè êàòåãîð³ÿìè, çîêðåìà «ñâîáîäà ïåðåêîíàíü ³ ïðàâî íà â³ëüíå ¿õ âèðàæåííÿ», 
«ñâîáîäà ³íôîðìàö³¿», «áåçïåðåøêîäíî äîòðèìóâàòèñÿ ñâî¿õ ïîãëÿä³â», «ñâîáîäà âè-
ðàæåííÿ ïîãëÿä³â», «ñâîáîäà çàñîá³â ìàñîâî¿ ³íôîðìàö³¿», «ñâîáîäà âèðàæåííÿ ñâî¿õ 
äóìîê, âêëþ÷àþ÷è ïðàâî íà ñï³ëêóâàííÿ», «ñâîáîäà äóìêè òà âèñëîâëþâàíü». Тîìó 
äîñë³äíèêè ö³ëêîì îáґðóíòîâàíî çâåðòàþòü óâàãó íà â³äñóòí³ñòü â ì³æíàðîäíî-ïðà-
âîâèõ àêòàõ єäèíîãî òåðì³íó, ÿêèé ïîçíà÷àє ïðàâî íà ³íôîðìàö³þ. Çàçíà÷åí³ ïðàâà ³ 
ñâîáîäè âêëþ÷àþòü ó ñâ³é çì³ñò ³ ñâîáîäè çàñîá³â ìàñîâî¿ ³íôîðìàö³¿, à â ðåçóëüòàò³ 
çä³éñíåííÿ ì³æíàðîäíî âèçíàíîãî ïðàâà íà ³íôîðìàö³þ ôîðìóєòüñÿ ãëîáàëüíèé ³í-
ôîðìàö³éíèé ïðîñò³ð [1, c. 430]. 

Îñíîâíèìè ì³æíàðîäíèìè ñòàíäàðòàìè ó ñôåð³ ïðàâà íà äîñòóï äî ³íôîðìà-
ö³¿ â³äïîâ³äíî äî çàçíà÷åíèõ ì³æíàðîäíî-ïðàâîâèõ äîêóìåíò³â ìîæíà âèîêðåìèòè:  
1) ïðèíöèï ìàêñèìàëüíî¿ â³äêðèòîñò³ – óñÿ ³íôîðìàö³ÿ ó âîëîä³íí³ ïóáë³÷íèõ îðãàí³â 
є â³äêðèòîþ, êð³ì ïåðåäáà÷åíèõ çàêîíîì âèíÿòê³â; 2) â³äîìîñò³, äîñòóï äî ÿêèõ çà-
êðèâàєòüñÿ, ìàþòü áóòè ÿñíèìè, îïèñóâàòèñÿ âóçüêî ³ â³äïîâ³äàòè êîíòðîëþ çã³äíî ç 
«òðèñêëàäîâèì òåñòîì», à ñàìå: ³íôîðìàö³ÿ ïîâèííà ìàòè â³äíîøåííÿ äî ëåã³òèìíî¿ 
ìåòè, ïåðåäáà÷åíî¿ çàêîíîì; îïðèëþäíåííÿ ³íôîðìàö³¿ ïîâèííî çàãðîæóâàòè ñïðè-
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÷èíåííÿì ñóòòєâî¿ øêîäè âêàçàí³é ëåã³òèìí³é ìåò³; øêîäà, ÿêà ìîæå áóòè çàïîä³ÿíà 
âêàçàí³é ìåò³, ìàє áóòè âàãîì³øîþ, í³æ ñóñï³ëüíèé ³íòåðåñ â îòðèìàíí³ ³íôîðìà-
ö³¿; 3) îáñÿã ³íôîðìàö³¿, äîñòóï äî ÿêî¿ îáìåæóєòüñÿ, ïðî ïóáë³÷íó îñîáó ìàє áóòè 
çíà÷íî ìåíøèì, í³æ îáñÿã ³íôîðìàö³¿ ïðî ïðèâàòíó îñîáó; 4) ïðîöåäóðà äîñòóïó 
äî ³íôîðìàö³¿ ìàє áóòè ÷³òêî âèçíà÷åíîþ, à çàãàëüíèé ñòðîê íàäàííÿ ³íôîðìàö³¿ çà 
çàïèòîì – ñòèñëèì; 5) ïåðåäáà÷åíî íå ëèøå ïðàâî íà äîñòóï äî ³íôîðìàö³¿, ÿêîþ 
âîëîä³þòü îðãàíè äåðæàâíî¿ âëàäè òà ì³ñöåâîãî ñàìîâðÿäóâàííÿ, à é äî ³íôîðìàö³¿, 
ÿêà íàëåæèòü ïðèâàòíèì îðãàí³çàö³ÿì, ÿêùî îãîëîøåííÿ ö³є¿ ³íôîðìàö³¿ çìåíøèòü 
ðèçèê øêîäè ãîëîâíèì ñóñï³ëüíèì ³íòåðåñàì; 6) íàÿâí³ñòü ñïåö³àëüíîãî ïîçàñóäîâîãî 
ìåõàí³çìó çàõèñòó ïðàâà íà äîñòóï äî ³íôîðìàö³¿ (³íôîðìàö³éíèé óïîâíîâàæåíèé); 
7) çàõèñò «âèêðèâà÷³â» («whistleblowers») [6, c. 64].

Висновки. Тàêèì ÷èíîì, ì³æíàðîäíî-ïðàâîâ³ äîêóìåíòè àêóìóëþþòü âàæëèâ³ 
ñòàíäàðòè ïðàâ ³ ñâîáîä ëþäèíè òà ãðîìàäÿíèíà ó ñôåð³ ³íôîðìàö³¿ ³ îêðåì³ àñïåêòè 
ðåàë³çàö³¿ öèõ ïðàâ, ì³æíàðîäíó ñï³âïðàöþ ùîäî ³íôîðìàòèçàö³¿ òà ðîçáóäîâè ³íôîð-
ìàö³éíîãî ñóñï³ëüñòâà, ì³æíàðîäíå ðåãóëþâàííÿ ïèòàíü çâ’ÿçêó é åëåêòðîííèõ êîìó-
í³êàö³é òîùî. Çàâäÿêè íèì íà ì³æíàðîäíî-ïðàâîâîìó ð³âí³ âñòàíîâëåí³ âèìîãè ùîäî 
íàäàííÿ ³íôîðìàö³¿, òåðì³í³â, ïðîöåäóð ³ ïðàâèë îïðèëþäíåííÿ âè÷åðïíî¿ ³íôîðìàö³¿ 
ó ïðîöåñ³ ïðèéíÿòòÿ âëàäíèõ ð³øåíü, çàêð³ïëåíî áàçîâ³ ïðèíöèïè äîñòóïó äî ³íôîð-
ìàö³¿ äëÿ óñ³õ ñóá’єêò³â ³íôîðìàö³éíèõ â³äíîñèí. Ó ñâî¿é ñóêóïíîñò³ òà ñèñòåìíîìó 
çàñòîñóâàíí³ ì³æíàðîäí³ ñòàíäàðòè ó ñôåð³ äîñòóïó äî ³íôîðìàö³¿ ñòàíîâëÿòü îñíîâó 
ôîðìóâàííÿ ïðàâîâèõ ìåõàí³çì³â ¿õ ðåàë³çàö³¿ â íàö³îíàëüíîìó çàêîíîäàâñòâ³. 
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Анотація
Кметик-Подубінська Х. І. До питання міжнародних стандартів права на доступ до 

інформації. – Сòàòòÿ.

Ó ñòàòò³ äîñë³äæåíî ïèòàííÿ ì³æíàðîäíèõ ñòàíäàðò³â ïðàâà íà äîñòóï äî ³íôîð-
ìàö³¿. Àâòîðîì çàóâàæåíî, ùî îäíèì ³ç íàïðÿì³â äåðæàâíî¿ ³íôîðìàö³éíî¿ ïîë³òè-
êè Óêðà¿íè âèçíà÷åíî ñïðèÿííÿ ì³æíàðîäí³é ñï³âïðàö³ â ³íôîðìàö³éí³é ñôåð³ òà 
âõîäæåííþ äî ñâ³òîâîãî ³íôîðìàö³éíîãî ïðîñòîðó. Вëàñíå òîìó âèâ÷åííÿ ïîëîæåíü 
êëþ÷îâèõ ì³æíàðîäíî-ïðàâîâèõ àêò³â ó ñôåð³ ïðàâà íà äîñòóï äî ³íôîðìàö³¿ є âàæëè-
âèì àñïåêòîì ³íòåãðàö³¿ äî ì³æíàðîäíîãî ñï³âòîâàðèñòâà òà îð³єíòèðîì äëÿ ñòâîðåí-
íÿ ³íôîðìàö³éíîãî ñóñï³ëüñòâà â õîä³ çàêîíîäàâ÷îãî çàáåçïå÷åííÿ ïðàâà íà äîñòóï 
äî ³íôîðìàö³¿ â Óêðà¿í³.

Îïòèìàëüíîþ ìåòîäîëîã³÷íîþ îñíîâîþ äëÿ äîñë³äæåííÿ є êîìïëåêñ ô³ëîñîô-
ñüêî-ñâ³òîãëÿäíèõ ï³äõîä³â äî âèâ÷åííÿ ì³æíàðîäíèõ ñòàíäàðò³â ïðàâà íà äîñòóï äî 
³íôîðìàö³¿, çàãàëüíîíàóêîâèõ òà ñïåö³àëüíî þðèäè÷íèõ ìåòîä³â. Вèêîðèñòàíî ìåòîäè 
àíàë³çó, ñèíòåçó, äåäóêö³¿, ³íäóêö³¿, ³ñòîðèêî-ïðàâîâèé, òåðì³íîëîã³÷íèé, ãåðìåíåâòè-
êî-ïðàâîâèé, ïîð³âíÿëüíî-ïðàâîâèé òà ôîðìàëüíî-þðèäè÷íèé ìåòîäè.

Ó ñòàòò³ ïðîñë³äêîâàíî ïîñòóïîâå ôîðìóâàííÿ ì³æíàðîäíî-ïðàâîâèõ ñòàíäàðò³â 
ïðàâà íà äîñòóï äî ³íôîðìàö³¿ ïðîòÿãîì áàãàòüîõ ðîê³â. Вèîêðåìëåíî íèçêó ì³æíà-
ðîäíî-ïðàâîâèõ äîêóìåíò³â, ïðèñâÿ÷åíèõ âàæëèâèì àñïåêòàì ïðàâà íà ³íôîðìàö³þ â 
ñâ³òë³ çàãàëüíèõ ñòàíäàðò³â ïðàâ ëþäèíè. Ç’ÿñîâàíî êëþ÷îâ³ ïîëîæåííÿ â³äïîâ³äíèõ 
ì³æíàðîäíèõ àêò³â, ÿêèìè çàêëàäåíî îñíîâè äîñòóïó äî ³íôîðìàö³¿, ó÷àñò³ ãðîìàä-
ñüêîñò³ â ïðîöåñ³ ïðèéíÿòòÿ ð³øåíü, äîñòóïó äî ïðàâîñóääÿ, áåçïåêè ³ ñâîáîäè ³íôîð-
ìàö³¿, à òàêîæ äîñòóïó äî îô³ö³éíèõ äîêóìåíò³â. Àêöåíòîâàíî íà ïèòàíí³ ñòàíäàðò³â 
ïîáóäîâè ³íôîðìàö³éíîãî ñóñï³ëüñòâà â ñâ³òë³ íîâèõ òåõíîëîã³é, ïðîáëåì öèôðîâî¿ 
íåð³âíîñò³, öèôðîâèõ ðîçðèâ³â, à òàêîæ çàõèñòó ïåðñîíàëüíèõ äàíèõ.

Àâòîðîì çðîáëåíî âèñíîâîê ïðî òå, ùî ì³æíàðîäíî-ïðàâîâ³ äîêóìåíòè àêóìóëþ-
þòü âàæëèâ³ ñòàíäàðòè, ÿêèõ ðåêîìåíäîâàíî äîòðèìóâàòèñÿ óðÿäàì ³ ïàðëàìåíòàì 
êðà¿í ïðè óõâàëåíí³ çàêîíîäàâñòâà ó ñôåð³ äîñòóïó äî ³íôîðìàö³¿ òà éîãî çàñòîñóâàí-
í³ íà ïðàêòèö³. Ó ñâî¿é ñóêóïíîñò³ òà ñèñòåìíîìó çàñòîñóâàíí³ çàçíà÷åí³ ì³æíàðîäí³ 
äîêóìåíòè ñòàíîâëÿòü îñíîâó ôîðìóâàííÿ ïðàâîâèõ ìåõàí³çì³â ¿õ ðåàë³çàö³¿ â íàö³î-
íàëüíîìó çàêîíîäàâñòâ³.

Ключові слова: ³íôîðìàö³ÿ, äîñòóï äî ³íôîðìàö³¿, ïóáë³÷íà ³íôîðìàö³ÿ, ³íôîðìà-
ö³éíå ñóñï³ëüñòâî, ì³æíàðîäí³ ñòàíäàðòè, ïðàâî íà ³íôîðìàö³þ, ñâîáîäà ³íôîðìàö³¿, 
ãëîáàëüíèé ³íôîðìàö³éíèé ïðîñò³ð.

Summary
Kmetyk-Podubinska K. I. Regarding the Issue of International Standards of the Right 

to Access to Information. – Article.
The article examines the issue of international standards of the right to access to information. 

The author noted that one of the directions of the state information policy of Ukraine is the 
promotion of international cooperation in the information sphere and entry into the world 
information space. That is precisely why the study of the provisions of key international legal 
acts in the field of the right to access to information is an important aspect of integration into 
the international community and guidelines for the creation of an information society in the 
course of legislative provision of the right to access to information in Ukraine.

Кметик-Подубінська Х. І. До питання міжнародних стандартів права на доступ до інформації
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The optimal methodological basis for research is a complex of philosophical and worldview 
approaches to the study of international standards of the right to access to information, 
general scientific and specifically legal methods. The methods of analysis, synthesis, deduction, 
induction, historical-legal, terminological, hermeneutic-legal, comparative-legal and formal-legal 
methods were used.

The article traces the gradual formation of international legal standards of the right to 
access to information over many years. A number of international legal documents devoted to 
important aspects of the right to information in the light of general standards of human rights 
are highlighted. The key provisions of relevant international acts, which lay the foundations for 
access to information, public participation in the decision-making process, access to justice, 
security and freedom of information, as well as access to official documents, have been clarified. 
Emphasis is placed on the issue of standards for building an information society in the light 
of new technologies, problems of digital inequality, digital gaps, as well as personal data 
protection.

The author concluded that international legal documents accumulate important standards 
that governments and parliaments of countries are recommended to follow when adopting 
legislation in the field of access to information and its application in practice. In their totality 
and systematic application, these international documents constitute the basis for the formation 
of legal mechanisms for their implementation in national legislation.

Key words: information, access to information, public information, information society, 
international standards, right to information, freedom of information, global information space.
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DIGITAL ECONOMY AND NON-STANDARD FORMS  
OF EMPLOYMENT

Formulation of the problem. Global redistribution of material resources and com-
petitive opportunities, interaction of breakthrough innovations, new ideas and technolo-
gies – all this imposes its impact both on the labour market and on the entire spectrum 
of social and labour relations.

A special place in these changes is occupied by digital technologies that intensively 
develop and penetrate into all spheres of life and production, transforming market labour 
and labour relations.

In the modern democratic state, the rights of man and citizen are the most important 
political, legal and social institution, which is a measure of the achievements of the de-
velopment of society. The appearance of this category of rights is dynamically changed 
in time and space, the content of rights is clarified, that there were earlier and exist now, 
new rights are formed.

The social value of rights lies, mainly, in the fact that they themselves, as well as 
the guarantees of their real fulfillment, determine the position of a person in society, and 
therefore the level of development of society itself. The analysis of the digital employee's 
labour rights deserves a special note.

The formulation of the conceptual apparatus of labour law is one of the most impor-
tant methods of legal technology, which uses legislative authority. Before determining 
the understanding of labour law, the legislator must approach it comprehensively, take 
into account the requirements of logic and linguistics.

In recent years, in the conditions of digitalisation, both the absolute number and the 
share of specialists in the field of information and communication technologies in the 
general number of employees have constantly increased.

On the second hand, under the influence of digital technologies, new working places 
are created in the lower branches of economics, in the field of services.

In most countries, the increase in demand for the labour force is observed in the field 
of culture, recreation, construction, health protection, energy and agriculture, less – in 
the public sector. The reduction of labour demand took place in the processing industry, 
business services, trade and transport. At the same time, the number of people employed 
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in the field of accommodation, transport, and other services through online platforms is 
increasing.

The purpose of this article is to study this new form of economic growth and the 
changes in income distribution it has caused, paying special attention to the impact of 
the digital economy on the labour market.

Analysis of recent research and publications. In the legal literature, research on 
the impact of digitalization on labour relations has already been subjected to scientific 
analysis by such domestic and foreign scientists as D. Acemoglu, P. Bai, K. Barefoot, 
X. Cai, L. Chen, Z. Chen, P. Choudary, D. Curtis, W. Craig, S. Daniel, M. Graham,  
D. Green, D. Guellec, R. Heeks, X. Huang, C. Freudenberg, Y. Jiang, W. Jolliff, C. Liu, 
Q. Kong, J. Nicholson, P. Restrepo, V. De Stefano, A. Stewart, Y. Zhang, Q. Zhang,  
X. Zhu and others.

Presentation of the main material of the study. Decent work is a fundamental con-
dition for social justice. The decent work objectives in the key ILO declarations connect to 
the ILO Conventions and Recommendations as well as its Constitution. They make clear that 
certain fundamental principles and rights apply to all working people, irrespective of their 
employment status. This would include employees engaged through digital labour platforms.

Introduced into widespread circulation back in the mid-90s of the last century by 
the Massachusetts Institute of Technology professor N. Negroponte, the concept of the 
digital economy has firmly entered our lives. Moreover, if at first the process of digi-
tization was considered as accompanying, auxiliary, mediating real economic activity, 
now digitalization has taken on a life of its own, shaping supply and demand, creating 
essentially a parallel economy, virtual, augmented reality, modifying the entire social 
fabric of modern society.

The digital economy represents a new organizational logic, correlated with a new 
technological paradigm [1] and which has found its physical embodiment in platform 
solutions. Digitalization of the economy can help solve pressing social and global prob-
lems, improving the quality of social services, increasing productivity, creating new 
opportunities for entrepreneurship and work, obtaining education, and for this it is 
important to coordinate the coherence of the impact in preparation for the upcoming 
changes between the state, business and educational institutions, as well as retraining 
and employment of released personnel.

The application of digital technologies has fundamentally reshaped people’s lifestyles 
and industrial production methods, creating numerous new norms of livelihood and ser-
vices unseen in the last century. China attaches great importance to the development 
of the digital economy, and makes great efforts to promote the integration of digital 
technologies such as big data, artificial intelligence and cloud computing with the real 
economy. As a result, the digital economy has expanded rapidly in China. From 2012 
to 2021, the scale of China’s digital economy grew from 11 trillion yuan to over 45 tril-
lion yuan, and the proportion of digital economy to GDP increased from 21.6 to 39.8% 
(State Council Information Office of China 2022) [2].
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The challenges for platform workers relate to working conditions, the regularity of 
work and income, and the lack of access to social protection, freedom of association and 
collective bargaining rights.

The labour market is the most important element of the economy, representing a sys-
tem of social relations designed to ensure normal reproduction and efficient use of labour.

The digital economy is based on computer technology, mobile communications and 
the Internet. It should be recognized that the rate of emergence of new digital and com-
munication technologies is constantly growing, these processes received a significant 
impetus thanks to the pandemic and, it seems, are not going to slow down.

In the context of digitalization of the economy, the labour market is undergoing 
enormous changes. As a result, a flexible, virtual labour market is being formed and the 
classical employment model is becoming obsolete.

In addition, digitalization leads to the spread of such atypical forms of employment, 
such as remote work (telework) and freelancing, as well as crowdworking and crowd-
sourcing, with in which communication between the contractor and the customer is car-
ried out through online platforms still remain outside the legal fields in many countries.

“Old” professions are disappearing during the period of digital transformation. Labour 
market demand will shift toward jobs such as data analysts, software and application 
developers, and social media specialists – jobs that rely heavily on the use of technology. 
However, it is expected that jobs based on “human” skills will also grow, such as cus-
tomer service representatives, sales and marketing specialists, training and development 
specialists, and innovation managers [3]. 

The software basis for the digital revolution is cryptotechnologies: blockchain, distrib-
uted registries, cryptocurrencies, mobile banking, and the material embodiment is the 
development of nano-, bio-, info-, cogno-, socio-directions as the foundation of the future 
production structure of the world.

Digital labour platforms offer two types of work relationships: workers who are di-
rectly hired by the platforms (internal employment), and workers whose engagement 
and work are mediated through the platforms (external employment).

The majority of workers engaged on online web-based and location-based platforms 
are below 35 years of age. About four in ten workers on online web-based platforms 
are women, while in developing countries only about two in ten are women. Workers 
on online web-based platforms are generally highly educated, especially in developing 
countries. The working conditions and worker experience on digital labour platforms can 
vary considerably. The majority of workers on online web-based platforms, particularly in 
developing countries, would like to undertake more online work. Many employees have 
another paid job, in developed (56 per cent) and developing countries (41 per cent), and 
the country-level surveys show these proportions to be quite high in Ukraine (68 per 
cent) [4; 137–147]. 

It is important to note that, on the one hand, digital technologies open up new op-
portunities for us, and on the other hand, digital reality also has weaknesses, including: 
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the risk of cyber threats associated with the problem of protecting personal data; an 
increase in unemployment in the labour market, as the risk of the disappearance of some 
professions will increase; “digital divide” (a gap in digital education, in terms of access 
to digital services and products, and, as a consequence, a gap in the level of well-being 
of people in the same country or in different countries) [5].

Digitalization potentially creates an unprecedented extension of work surveillance with 
an exponential rise in the use of smartphones and tracking technologies such as Fitbit and 
other wearable trackers. Moreover, algorithmic systems are being used across the economy to 
control fundamental aspects of work. Control of task allocation, performance supervision and 
productivity assessment through algorithms has been increasingly used, not only by digital 
labour platforms, but also in traditional sectors such as logistics, manufacturing, or white-collar 
occupations. For instance, employees’ mood or fatigue in the workplace can be easily identified 
through AI-powered sentiment analysis of voice or facial expressions [6]. For example, the 
data-driven HR application of employee data collected through surveillance has raised issues 
about profiling and discrimination [7]. The adoption of algorithmic systems also raises concerns 
over the intensification of workload and the erosion of human judgement, skill and agency [8]. 

Although digital employment can increase economic inclusion, empirical research has 
revealed that there are also explicit or inexplicit forms of discrimination based on loca-
tion, ethnicity, religion, gender, etc. [9]. Research reveals that a considerable proportion 
of workers on digital labour platforms experience discrimination or harassment [10]. For 
instance, workers from certain developing countries may be excluded from performing 
tasks with high pay because of discrimination.

Digitalization has varied effects on individuals’ working time. The mass adoption of 
mobile devices has enabled a constant connectivity with work which not only brings 
flexibility over managing work and effective communication, but also the possibility of a 
lengthening of working time. [11]. Employees’ experience in digital employment regard-
ing obtaining work, performing tasks and receiving income is heterogeneous, and work-
ing conditions vary considerably across digital workers. Research shows that many of the 
newly created jobs during the digitization process are irregular or low-paid ones in the 
retail industry and logistics, such as warehouse and delivery workers for Amazon [12]. 

A significant problem is also the documented recording of disciplinary faults, about 
which the employer will find out by the remote employee by means of digital technol-
ogies (for example, the employee's not having an online connection with the employer 
for a certain hour). They are collapsing with the reasoning and bringing to the court 
whether this failure was made for technical reasons (for example, the failure of the Skype 
program, the weak Wi-Fi-signal) or the fault of the employee.

Other folds, for example, are related to the fixation of downtime, if it is caused by 
the output of a computer or software equipment, through a viral attack or the action of 
the employee himself, etc.

From the other side, the appearance of such platforms and their abilities for the 
expansion of opportunities for labour activity of unprotected and weakly protected cate-
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gories of citizens, which ennoit natural discrimination in the labour market (women with 
children, persons with disabilities, youth, labour migrants).

The emergence of new professions causes the need to adjust the requirements to 
the qualification of personnel, stimulates the demand for new competencies, develops 
distance and digital methods of training.

In this situation, the training of management personnel deserves special attention. 
Existing advanced training programs require adjustments to meet market needs. It is 
managers who must acquire skills that allow them to carry out activities in the context 
of the functioning of the digital economy.

The conditions of the digital economy give rise to special digital competencies that 
specialists must possess to successfully perform their job duties. These competencies 
include: systems thinking, ability to solve turnkey problems, adaptability and work in 
conditions of uncertainty, understanding of the basics of cybersecurity, “digital dexteri-
ty”, the ability to continuously learn.

Digitalization is facilitating non-traditional forms of employment which provide great-
er flexibility. Short-term work contracts are becoming increasingly common. 

On online web-based platforms the need to work unsocial hours not only limits plat-
form workers’ ability to be flexible in choosing their own working times but also has an 
impact on their work–life balance, and at times can also lead to social isolation [13]. The 
survey of freelance platforms from Ukraine shows that for many respondents, work–life 
balance did not improve, or stayed the same, compared to their previous job situation 
(61 percent). In addition, 23 per cent reported that they were either often or always 
stressed, and the majority (58 percent) were worried about having enough work in the 
future. Such situations have implications for the health of these workers, many of whom 
are already confronted with long working hours in front of a screen. 

Freelancing seeks to achieve a wide range of types of economic activity: program-
ming, content creation and translation, marketing research, sales, consulting, finance, 
administration. 

A freelancer does not have face-to-face contact with assistants: searching for work, 
arranging contracts, issuing orders, negotiating ongoing work supplies, transferring the 
results of work and payment is made via the Internet. Although it is obvious that in prac-
tice this form of work can be implemented using more traditional methods. The general 
public understands an electronic freelancer as an independent worker who carries out 
activities via the Internet [14]. 

The rise of remote work increases the dependence on data, software and networks, 
and will require employers to invest more in data security and migration to the cloud to 
enable effective and safe remote working [15]. This trend will obviously drive a strong-
er demand for skilled workers in certain roles such as cybersecurity, cloud computing 
and networks systems (ibid). In addition, those workers entering into remote working 
arrangements would require at least basic digital skills and strong soft skills such as 
communication, adaptability, collaboration and emotional intelligence to carry out tasks 

Lagutina I. V. Digital economy and non-standard forms of employment



32 Наукові праці НУ ОЮА

effectively in a remote environment. Furthermore, employers considering the adoption 
of remote work as a more permanent option beyond the pandemic would need to craft 
skills and training strategies that are also adapted to working remotely [16]. The biggest 
demand in the gig world is for graphic design, software development and technology.

Measuring the gig economy through the OLI, while novel and useful, also has its limita-
tions. One of them is related to the fact that the OLI measures the gig economy by tasks. 
This means that, over time, with the technological developments that will allow for finer task 
fragmentation, the index may overestimate the true growth of the gig economy. Another 
challenge is posed by the fact that, recently, some of the online labour platforms on which 
the index is based have started handling the vetting and hiring of the online digital workers 
on their clients’ behalf. Lastly, the rapid proliferation of online platforms, and also of job 
postings through alternative online media, such as closed social network groups, will mean 
that the OLI will represent a continuously shrinking iceberg of the gig economy [17]. 

Social protection, or social security, is a human right and includes benefits for 
unemployment, employment injury, sickness, old age, disability, survivors and health 
protection, as well as for maternity, children and families [18]. The organization of work 
on digital labour platforms has raised considerable concerns regarding inadequate social 
protection coverage for workers engaged on such platforms. Only a small proportion of 
workers on online web-based platforms have social security coverage.

An important role in the conditions of building a digital economy is given to collective 
negotiations and consultations between employers and employees. The first comparative 
studies of the impact of digitalization on collective labour rights (work based on Internet 
platforms were considered) began to be carried out within the ILO [19]. 

The level of unionization is quite low among employees on both online web-based and 
location-based platforms.

Collective bargaining has long sought to balance the unequal relationship between 
employers and individual workers. Through collective action, workers are enabled to 
have an effective influence on their employment and working conditions. However, the 
nature of the digital economy does not adhere to the conventional notion of collective 
bargaining, challenging workers' ability for collective organization. In the digital econ-
omy, work is performed independently, with digital workers classified as independent 
contractors, who often work in isolation and over geographically expansive regions. This 
means that the typical employer-employee relationship is no longer relevant because 
digital workers might work for multiple ‘employers’, aggregated on a digital platform 
performing work which is often short term or task-based. Consequently, digital workers, 
although representing a tiny percentage of the overall workforce, have become a spe-
cial group with no clear mechanism for collective bargaining. Other challenges include 
regulations which have not kept pace with changes in technology, work in multiple 
jurisdictions and conflict with competition law [20]. 

Conclusions. The main tasks of modern labour law should be the recognition and 
development of the system of labour rights and freedoms, the establishment of state 
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guarantees of their observance and protection, the regulation of individual and collective 
labour relations, in which individual and collective labour rights are implemented.

Non-standard employment is a forced measure and does not always correspond to 
the interests of an employee, which largely contradicts the task of humanising social 
and labor relations and calls into question the possibility of simultaneous humanisation 
and digitalisation. To solve this contradiction, it is necessary to consolidate the efforts 
of all participants in social and labour relations: the state – in the legislative recognition 
of new forms of employment and the provision of social guarantees for non-standard 
employees, employees – in the creation and enhancement of the role of professional 
communities, employers – in ensuring decent working conditions for non-standard em-
ployees.
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Summary
Lagutina I. V. Digital economy and non-standard forms of employment. – Article.
The article examines the features of the labour market in the period of digital technologies, 

which are associated with changes in the demand for labour resources and their supply in the 
economy as a whole. The main competencies necessary for the implementation of breakthrough 
technological projects, as well as forms of employment that will be in demand in the future, 
are highlighted.

The impact of digitization on the labor market has its advantages and disadvantages. Among 
the factors that will contribute to the growth of employment, the following are highlighted: 
the creation of jobs due to new professions; growing demand for existing professions in the IT 
field; reducing frictional unemployment due to reducing the time of searching for a job via the 
Internet; increasing the number of jobs in remote areas.

Factors that will contribute to the growth of unemployment: automation of jobs, which will 
displace a certain number of professions; structural unemployment is possible due to the time 
difference between the need for highly qualified workers and the training of such workers.

In the context of increasing rates of implementation of digital technologies in all areas 
of activity, the question of the readiness of the economically active population, and not only 
others, to master new relevant competencies arises especially acutely. A modern employee 
must be flexible and motivated to constantly learn and improve their skills.

The problem of the labour market is considered one of the current topics in the study of the 
economic side of society. The current state of the economic situation indicates that the state, 
enterprise, as well as people are direct participants in the global system of changes.

Key words: digital economy, digital technologies, labour market, labour rights, human 
resources.

Анотація
Лагутіна І. В. Цифрова економіка та нестандартні форми зайнятості. – Сòàòòÿ.
Ó ñòàòò³ äîñë³äæåíî îñîáëèâîñò³ ðèíêó ïðàö³ â ïåð³îä öèôðîâèõ òåõíîëîã³é, ÿê³ ïîâ’ÿçà-

í³ ç³ çì³íàìè ïîïèòó íà òðóäîâ³ ðåñóðñè òà ¿õ ïðîïîçèö³¿ â åêîíîì³ö³ â ö³ëîìó. Вèñâ³òëåíî 
îñíîâí³ êîìïåòåíö³¿, íåîáõ³äí³ äëÿ ðåàë³çàö³¿ ïðîðèâíèõ òåõíîëîã³÷íèõ ïðîåêò³â, à òàêîæ 
ôîðìè ïðàöåâëàøòóâàííÿ, ÿê³ áóäóòü çàòðåáóâàí³ â ìàéáóòíüîìó.

Вïëèâ öèôðîâ³çàö³¿ íà ðèíîê ïðàö³ ìàє ñâî¿ ïåðåâàãè òà íåäîë³êè. Сåðåä ôàêòîð³â, ÿê³ 
ñïðèÿòèìóòü çðîñòàííþ çàéíÿòîñò³, âèä³ëÿþòü: ïîÿâó ðîáî÷èõ ì³ñöü çà ðàõóíîê íîâèõ ïðî-
ôåñ³é; çðîñòàííÿ ïîïèòó íà ³ñíóþ÷³ ïðîôåñ³¿ â IT-ñôåð³; ñêîðî÷åííÿ ôðèêö³éíîãî áåçðîá³òòÿ 
çà ðàõóíîê ñêîðî÷åííÿ ÷àñó ïîøóêó ðîáîòè ÷åðåç Іíòåðíåò; çá³ëüøåííÿ ê³ëüêîñò³ ðîáî÷èõ 
ì³ñöü íà â³ääàëåíèõ òåðèòîð³ÿõ.

Фàêòîðè, ÿê³ ñïðèÿòèìóòü çðîñòàííþ áåçðîá³òòÿ: àâòîìàòèçàö³ÿ ðîáî÷èõ ì³ñöü, ÿêà âè-
ò³ñíèòü ïåâíèé ðÿä ïðîôåñ³é; ìîæëèâå ñòðóêòóðíå áåçðîá³òòÿ ÷åðåç ð³çíèöþ â ÷àñ³ ì³æ âè-
íèêíåííÿì ïîòðåáè ó âèñîêîêâàë³ô³êîâàíèõ ïðàö³âíèêàõ ³ ï³äãîòîâêîþ òàêèõ ïðàö³âíèê³â.

Цèôðîâ³çàö³ÿ ïðèçâîäèòü äî ïîøèðåííÿ òàêèõ íåòèïîâèõ ôîðì çàéíÿòîñò³, ÿê äèñòàíö³é-
íà ðîáîòà òà ôð³ëàíñ, ÿê³ äîçâîëÿþòü âèêîíóâàòè ¿¿ ïîçà ì³ñöåì çíàõîäæåííÿ ðîáîòîäàâöÿ. 
Кðàóäâîðê³íã òà êðàóäñîðñèíã, ïðè ÿêèõ çâ'ÿçîê ì³æ âèêîíàâöåì òà çàìîâíèêîì çä³éñíþєòüñÿ 
çà äîïîìîãîþ îíëàéí-ïëàòôîðìè, ùî âæå çíàõîäÿòüñÿ â ïîë³ çîðó âèâ÷åííÿ ñó÷àñíèõ â÷å-
íèõ-þðèñò³â, àëå ïîêè ùî çàëèøàþòüñÿ ïîçà ïðàâîâèì ïîëÿ ó áàãàòüîõ êðà¿íàõ.

В óìîâàõ íàðîñòàííÿ òåìï³â âïðîâàäæåííÿ öèôðîâèõ òåõíîëîã³é ó âñ³ ñôåðè ä³ÿëüíîñò³ 
îñîáëèâî ãîñòðî ïîñòàє ïèòàííÿ ïðî ãîòîâí³ñòü åêîíîì³÷íî àêòèâíîãî íàñåëåííÿ, ³ íå ëèøå 
äî îñâîєííÿ íîâèõ àêòóàëüíèõ êîìïåòåíö³é. Сó÷àñíèé ïðàö³âíèê ìàє áóòè ãíó÷êèì òà ìî-
òèâîâàíèì íà ïîñò³éíå íàâ÷àííÿ òà ï³äâèùåííÿ êâàë³ô³êàö³¿.

Пðîáëåìà ðèíêó ïðàö³ ââàæàєòüñÿ îäí³єþ ç àêòóàëüíèõ òåì ùîäî åêîíîì³÷íîãî áîêó 
ñóñï³ëüñòâà. Сó÷àñíèé ñòàí åêîíîì³÷íî¿ ñèòóàö³¿ âêàçóє íà òå, ùî äåðæàâà, ï³äïðèєìñòâî, 
à òàêîæ ëþäèíà є áåçïîñåðåäí³ìè ó÷àñíèêàìè ãëîáàëüíî¿ ñèñòåìè çì³í.

Ключові слова: öèôðîâà åêîíîì³êà, öèôðîâ³ òåõíîëîã³¿, ðèíîê ïðàö³, òðóäîâ³ ïðàâà, 
ëþäñüê³ ðåñóðñè.
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ОСОБЛИВОСТІ СУТНОСТІ РЕАЛІЗАЦІЇ ПРАВА ЛЮДИНИ  
НА ЗВЕРНЕННЯ В УКРАЇНІ

Постановка проблеми. Пðàâî ëþäèíè íà çâåðíåííÿ òà éîãî çàáåçïå÷åííÿ â 
Óêðà¿í³, à òàêîæ éîãî ì³ñöÿ ³ çíà÷åííÿ ó ñèñòåì³ ïðàâ ³ îñíîâîïîëîæíèõ ñâîáîä 
îñîáè çàéìàє îäíå ç êëþ÷îâèõ ì³ñöü, ùî çàáåçïå÷óє ¿¿ ìîæëèâ³ñòü âïëèâàòè íà îðãà-
í³çàö³þ ä³ÿëüíîñò³ ïóáë³÷íî¿ âëàäè òà ³íñòèòóò³â ãðîìàäÿíñüêîãî ñóñï³ëüñòâà, à çâ³äñè 
é â óïðàâë³íí³ äåðæàâíèìè ³ ñóñï³ëüíèìè ñïðàâàìè òà çàõèñòó âëàñíèõ çàêîííèõ 
³íòåðåñ³â íà ñó÷àñíîìó åòàï³ ðîçâèòêó íàö³îíàëüíîãî äåðæàâîòâîðåííÿ.

Тîìó âàæëèâ³ñòü ³ äîö³ëüí³ñòü äàíîãî äîñë³äæåííÿ âèêëèêàíà ñüîãîäåííÿì é àêòó-
àë³çóє äàíó ïðîáëåìàòèêó òà ïîòðåáóє â³äïîâ³äíèõ íàïðàöþâàíü.

Аналіз останніх досліджень і публікацій. Îêðåì³ ðåçóëüòàòè äîñë³-
äæåíü óêàçàíî¿ òåìàòèêè â³äîáðàçèëè ó ñâî¿õ ïðàöÿõ òàê³ â÷åí³: М. À. Гðèáàíîâà,  
À. Г. Єìåëüÿíîâà, Л. С. Кèñ³ëü, К. Î. К³ñ³ëåâè÷, В. І. Кîçëîâ, Г. М. Кîòëÿðåâñüêà, 
М. Î. Кðàâöîâ, І. À. Кóÿí, Л. À. Лàçàðåíêî, І.Л. Лèòâèíåíêî, М. Б. Мèõàéëîâ,  
Є. С. Сàâè÷, В. À. Сîáîëü, В. Я. Тàö³é, Þ. М. Тîäèêà, М. В. Цâ³ê, В. С. Цèìáàëþê, 
Î. Î. Чóá, В. С. Шàï³ðî, òà ³íø³, òâîð÷³ äîðîáêè êîòðèõ ì³ñòÿòü êîðèñíèé çà îáñÿãîì 
ôàêòè÷íèé ìàòåð³àë ³ ñïðèÿþòü äî íîâ³òí³õ íàóêîâèõ ðîçâ³äîê ùîäî âèð³øåííÿ ïðà-
âîâèõ ïðîáëåì çàáåçïå÷åííÿ ðåàë³çàö³¿ êîíñòèòóö³éíîãî ïðàâà ëþäèíè íà çâåðíåííÿ 
â Óêðà¿í³.

Формулювання цілей. Метою äàíî¿ ñòàòò³ є âèñâ³òëåííÿ ó òåîðåòèêî-ïðàâîâî-
ìó àñïåêò³ îñîáëèâîñòåé ñóòíîñò³ ðåàë³çàö³¿ ïðàâà ëþäèíè íà çâåðíåííÿ â Óêðà¿í³ ó 
íàö³îíàëüí³é íàóêîâ³é äóìö³.

Виклад основного матеріалу. Îñê³ëüêè, ó ñó÷àñíîìó öèâ³ë³çàö³éíîìó ïðîñòî-
ð³, ï³äêðåñëþє Є. С. Сàâè÷, ÷àñòèíîþ ÿêîãî є Óêðà¿íà, ïðàâà ëþäèíè ³ ãðîìàäÿíèíà 
âèçíàí³ é çàäåêëàðîâàí³ íà êîíñòèòóö³éíîìó ð³âí³, ³ öå ñòîñóєòüñÿ íå ëèøå òèõ ïðàâ, 
êîòð³ çàáåçïå÷óþòü ïðèðîäíå ³ñíóâàííÿ ëþäèíè ÿê ô³çè÷íî¿ îñîáè ÷è ¿¿ ñîö³àëüíå 
áóòòÿ, à é òèõ, ùî çàáåçïå÷óþòü ¿¿ ìîæëèâ³ñòü âïëèâàòè íà îðãàí³çàö³þ ä³ÿëüíîñò³ 
ïóáë³÷íî¿ âëàäè òà ³íñòèòóò³â ãðîìàäÿíñüêîãî ñóñï³ëüñòâà, îòîæ îäí³єþ ³ç òàêèõ ìîæ-
ëèâîñòåé, ïðîãîëîøåíèõ íà êîíñòèòóö³éíîìó ð³âí³, є ïðàâî íà çâåðíåííÿ, ÿêå çàêð³-
ïëåíî ó ñòàòò³ 40 Îñíîâíîãî Çàêîíó íàøî¿ äåðæàâè. Çì³ñò öüîãî ïðàâà, çàóâàæóє 
â÷åíèé, ïîëÿãàє ó òîìó, ùî óñ³ ìàþòü ïðàâî íàïðàâëÿòè ³íäèâ³äóàëüí³ ÷è êîëåêòèâí³ 
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ïèñüìîâ³ çâåðíåííÿ àáî îñîáèñòî çâåðòàòèñÿ äî îðãàí³â äåðæàâíî¿ âëàäè, îðãàí³â 
ì³ñöåâîãî ñàìîâðÿäóâàííÿ òà ïîñàäîâèõ ³ ñëóæáîâèõ îñ³á öèõ îðãàí³â, ùî çîáîâ’ÿçàí³ 
ðîçãëÿíóòè çâåðíåííÿ ³ íàäàòè îáґðóíòîâàíó â³äïîâ³äü ó âñòàíîâëåíèé çàêîíîì ñòðîê 
[1; 2, ñ. 23].

Ó ðîç’ÿñíåíí³ М³í³ñòåðñòâà þñòèö³¿ Óêðà¿íè â³ä 4 êâ³òíÿ 2012 ðîêó âêàçóєòüñÿ, 
ùî ïðàâî íà çâåðíåííÿ âêëþ÷àє äâ³ ñêëàäîâ³: ïî-ïåðøå, çâåðíåííÿ ãðîìàäÿí є îä-
í³єþ ³ç ôîðì ó÷àñò³ íàñåëåííÿ â äåðæàâíîìó óïðàâë³íí³, ó âèð³øåíí³ äåðæàâíèõ ³ 
ñóñï³ëüíèõ ñïðàâ, ìîæëèâ³ñòþ àêòèâíîãî âïëèâó ãðîìàäÿíèíà íà ä³ÿëüí³ñòü îðãàí³â 
äåðæàâíî¿ âëàäè òà ì³ñöåâîãî ñàìîâðÿäóâàííÿ; ïî-äðóãå æ, öå ñïîñ³á â³äíîâëåííÿ 
ïîðóøåíîãî ïðàâà ãðîìàäÿíèíà ÷åðåç ïîäàííÿ äî îðãàí³â äåðæàâíî¿ âëàäè ñêàðã, 
çàÿâ ³ êëîïîòàíü. Ó òàêîìó ðîçóì³íí³ – öå ìåõàí³çì âèêîíàííÿ ñîö³àëüíèõ îáîâ'ÿçê³â 
ïóáë³÷íî¿ âëàäè [3].

Ó ìîòèâóâàëüí³é ÷àñòèí³ ð³øåííÿ Вåëèêî¿ ïàëàòè Кîíñòèòóö³éíîãî Сóäó Óêðà¿íè 
ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì Óïîâíîâàæåíîãî Вåðõîâíî¿ Рàäè Óêðà¿íè ç 
ïðàâ ëþäèíè ùîäî â³äïîâ³äíîñò³ Кîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) îêðåìèõ 
ïîëîæåíü ÷àñòèíè äðóãî¿ ñòàòò³ 8, äðóãîãî ðå÷åííÿ ÷àñòèíè ÷åòâåðòî¿ ñòàòò³ 16 Çàêî-
íó Óêðà¿íè «Пðî çâåðíåííÿ ãðîìàäÿí» (ñïðàâà ïðî çâåðíåííÿ îñ³á, âèçíàíèõ ñóäîì 
íåä³єçäàòíèìè) â³ä 11 æîâòíÿ 2018 ðîêó № 8-ð/2018 éäåòüñÿ ïðî òå, ùî çàêð³ïëåíèé 
ñòàòòåþ 40 Кîíñòèòóö³¿ Óêðà¿íè ³íñòèòóò ïðàâà íà çâåðíåííÿ ìàє êîìïëåêñíèé õà-
ðàêòåð. Йîãî óòâîðþþòü ð³çí³ çà ïðèðîäîþ ³ ïðèçíà÷åííÿì þðèäè÷í³ çàñîáè (³íñòðó-
ìåíòè), ìåòîþ ÿêèõ є çàáåçïå÷åííÿ ðåàë³çàö³¿ êîæíîþ ëþäèíîþ ñâî¿õ ïðàâ ³ ñâîáîä, 
à òàêîæ ¿õ â³äñòîþâàííÿ, çàõèñò òà â³äíîâëåííÿ ó ðàç³ ïîðóøåííÿ [4].

Сóòí³ñòü ïðàâà ãðîìàäÿí íà çâåðíåííÿ М. В. Цâ³ê âèçíà÷àє ó ÿêîñò³ ìîæëèâîñò³ 
ãðîìàäÿí áðàòè ó÷àñòü ó äåðæàâíèõ ³ ãðîìàäñüêèõ ñïðàâàõ, âïëèâàòè íà ïîêðàùåííÿ 
ðîáîòè äåðæàâíèõ îðãàí³â òà íåäåðæàâíèõ ³íñòèòóö³é [5, ñ. 148]. 

Рîçãëÿäàþ÷è ñêëàäîâ³ åëåìåíòè ïðàâà íà çâåðíåííÿ В. À. Сîáîëü ïèøå, ùî äàíå 
ïðàâî є îäí³єþ ³ç ôîðì ó÷àñò³ íàñåëåííÿ â äåðæàâíîìó óïðàâë³íí³, ó âèð³øåíí³ äåð-
æàâíèõ ³ ñóñï³ëüíèõ ñïðàâ, ìîæëèâ³ñòþ àêòèâíîãî âïëèâó ãðîìàäÿíèíà íà ä³ÿëüí³ñòü 
îðãàí³â äåðæàâíî¿ âëàäè òà ì³ñöåâîãî ñàìîâðÿäóâàííÿ. В³äòàê îäíèì ³ç ñêëàäîâèõ 
åëåìåíò³â ïðàâà íà çâåðíåííÿ íàóêîâåöü âáà÷àє ñïîñ³á â³äíîâëåííÿ ïîðóøåíîãî ïðà-
âà ãðîìàäÿíèíà ÷åðåç ïîäàííÿ äî îðãàí³â äåðæàâíî¿ âëàäè ñêàðã, çàÿâ ³ êëîïîòàíü. Ó 
òàêîìó ðîçóì³íí³ – öå ìåõàí³çì âèêîíàííÿ ñîö³àëüíèõ îáîâ’ÿçê³â ïóáë³÷íî¿ âëàäè [6].

Ç³ ñâîãî áîêó М. Б. Мèõàéëîâ ââàæàє, ùî çâåðíåííÿ ãðîìàäÿí ó ôîðì³ ³í³ö³à-
òèâ є ôîðìîþ áåçïîñåðåäíüî¿ äåìîêðàò³¿, ÿêà çàáåçïå÷óє íå ïðîñòî âèðàæåííÿ âîë³ 
ñóá’єêò³â áåçïîñåðåäíüî¿ äåìîêðàò³¿, àëå é ôîðìóâàííÿ òà äîíåñåííÿ äî îðãàí³â âëà-
äè êîíêðåòíèõ ïèòàíü, ùî ïîòðåáóþòü âèð³øåííÿ, à òàêîæ â³äîáðàæåííÿ áàæàíèõ 
äëÿ ñóñï³ëüñòâà øëÿõ³â ¿õ âèð³øåííÿ. Тàêó ôîðìó áåçïîñåðåäíüî¿ äåìîêðàò³¿ âàðòî 
â³äð³çíÿòè â³ä ³í³ö³àòèâ ïðàâîòâîð÷èõ, ÿê³ ïåðåäáà÷àþòü íàÿâí³ñòü ïðîåêòó íîðìà-
òèâíî-ïðàâîâîãî àêòó (íåìàє çíà÷åííÿ äåòàëüíîãî ÷è ïðèáëèçíîãî). Ó âèïàäêó æ ç³ 
çâè÷àéíèìè ³í³ö³àòèâàìè ìîâà éäå ïðî ôîðìóëþâàííÿ ïðîáëåìàòèêè ÷è âíåñåííÿ 
ïðîïîçèö³é. Вíåñåííÿ òàêî¿ ³í³ö³àòèâè ñàìå ïî ñîá³ íå àêòèâóє çàêîíîäàâ÷èé ïðîöåñ. 
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Íàóêîâö³ ö³ëêîì îáґðóíòîâàíî âèçíà÷àþòü òàêèé òèï ³í³ö³àòèâ ÿê íåïðÿì³ ³í³ö³àòè-
âè àáî æ ÿê ³í³ö³àòèâè ïîðÿäêó äåííîãî (agenda initiative). Цå ïîâ’ÿçàíî ç òèì, ùî 
ãðîìàäÿíè ôàêòè÷íî áåðóòü ó÷àñòü ó ôîðìóâàíí³ ïîðÿäêó äåííîãî óïîâíîâàæåíîãî 
îðãàíó âëàäè [7, ñ. 127–129].

В³ò÷èçíÿíà äîñë³äíèöÿ Л. С. Кèñ³ëü, àíàë³çóþ÷è âèêëàä âèä³â çâåðíåíü ãðîìàäÿí 
ó ñòàòò³ 3 Çàêîíó Óêðà¿íè «Пðî çâåðíåííÿ ãðîìàäÿí», çâåðíóëà óâàãó íà òå, ùî 
ïðîïîçèö³¿ òà çàóâàæåííÿ ñòàíîâëÿòü îäèí òåðì³í, à çàÿâè îá’єäíàí³ ç êëîïîòàííÿ-
ìè, õî÷à âèçíà÷åí³ âîíè îêðåìî. Íà ¿¿ äóìêó, òàêà êëàñèô³êàö³ÿ íå äàє â³äïîâ³ä³ íà 
ïèòàííÿ ïðî ¿õ êðèòåð³¿ òà íå âðàõîâóє ïîÿâè íîâèõ ð³çíîâèä³â çâåðíåíü ãðîìàäÿí ó 
âèãëÿä³ ³íôîðìàö³éíîãî çàïèòó òà çàïèòó ùîäî ðîç’ÿñíåííÿ çàêîíîäàâñòâà, åëåêòðî-
ííî¿ ïåòèö³¿. Àäæå ïðîïîçèö³ÿ – çâåðíåííÿ ³ç ñóñï³ëüíî çíà÷óùèõ ïèòàíü, à çàÿâè ³ 
ñêàðãè – ç ïèòàíü îñîáèñòîãî õàðàêòåðó. Îêð³ì òîãî, çì³ñò óñòàëåíèõ êàòåãîð³é çâåð-
íåíü ãðîìàäÿí є íàäçâè÷àéíî ð³çíîìàí³òíèì. Цå ïîðàäè, ðåêîìåíäàö³¿, çàóâàæåííÿ, 
ì³ðêóâàííÿ, ïîáàæàííÿ – ïðîïîçèö³¿. Цå ³ ïðîõàííÿ, ïîâ³äîìëåííÿ ïðî ïîðóøåííÿ 
òà âèñëîâëåííÿ äóìêè ïðî ¿õ óñóíåííÿ – çàÿâè, à òàêîæ ïðîõàííÿ – êëîïîòàííÿ. Цå 
³ âèìîãà ïðî ïîíîâëåííÿ ïðàâ òà çàõèñò ³íòåðåñ³â – ñêàðãà. Íà ïðàêòèö³ çäåá³ëüøîãî 
çâåðíåííÿ ãðîìàäÿí âèêëàäàþòüñÿ òàêèì ÷èíîì, ùî äîñèòü ÷àñòî çì³ñòîâíî ì³ñòÿòü 
îçíàêè ³ ñêàðãè, ³ ïðîïîçèö³¿, ³ çàÿâè, ³ çàóâàæåííÿ. Тîìó ïèòàííÿ êëàñèô³êàö³¿ çâåð-
íåíü ãðîìàäÿí ìàє íå ëèøå òåîðåòè÷íå, à é ïðàêòè÷íå çíà÷åííÿ, îñê³ëüêè äàє çìîãó 
ï³çíàòè ¿õ ð³çíîìàí³òòÿ, á³ëüø ÷³òêî âèçíà÷èòè âèìîãè äî ð³çíèõ êàòåãîð³é çâåðíåíü, 
óòî÷íèòè ïðàâà òà îáîâ’ÿçêè ó÷àñíèê³â â³äïîâ³äíèõ ïðàâîâ³äíîñèí òà ïîðÿäîê ¿õ ðå-
àë³çàö³¿ [8]. 

Ó íàóêîâ³é ïåð³îäèö³ ïèòàííÿ êëàñèô³êàö³¿ çâåðíåíü ãðîìàäÿí є é äîñ³ àêòóàëü-
íèì. Íàïðèêëàä, Î. Î. Чóá çà êðèòåð³єì õàðàêòåðó ïèòàííÿ, ç ÿêèì ãðîìàäÿíè çâåð-
òàþòüñÿ äî îðãàí³â ïóáë³÷íî¿ àäì³í³ñòðàö³¿, ïðîïîíóє âèð³çíÿòè çâåðíåííÿ ïóáë³÷íîãî 
òà ïðèâàòíîãî õàðàêòåðó [9, ñ. 126], à Г. М. Кîòëÿðåâñüêà – ïðîïîçèö³¿, çàóâàæåííÿ 
³ ïîâ³äîìëåííÿ ÿê çâåðíåííÿ ïóáë³÷íîãî õàðàêòåðó òà êëîïîòàííÿ ³ ñêàðãè ÿê çâåð-
íåííÿ ïðèâàòíîãî õàðàêòåðó [10, ñ. 37].

Дîñë³äíèêè Î. К. Кîñòþêåâè÷, К. Î. К³ñ³ëåâè÷ òà В. С. Цèìáàëþê íàãîëîøóþòü 
ïðî äîö³ëüí³ñòü âèä³ëåííÿ ³íôîðìàö³éíîãî çàïèòó ÿê îêðåìîãî âèäó çâåðíåíü ãðî-
ìàäÿí. Íàïðèêëàä, Î. К. Кîñòþêåâè÷ ôîðìóëþє éîãî âèçíà÷åííÿ ÿê çâåðíåííÿ ³ç 
ïðîõàííÿì íàäàòè äîêóìåíòîâàí³ àáî ïóáë³÷íî îãîëîøåí³ â³äîìîñò³, íåîáõ³äí³ äëÿ 
ðåàë³çàö³¿ â³äïîâ³äíèõ ïðàâ, ñâîáîä òà çàêîííèõ ³íòåðåñ³â [11, ñ. 9, 12; 13].

Ç³ ñòîðîíè â³ò÷èçíÿíî¿ íàóêîâî¿ ñï³ëüíîòè âèêëèêàëî ñâîєð³äíå ïîæâàâëåííÿ äîñë³ä-
íèöüêîãî ³íòåðåñó äîïîâíåííÿ ó 2015 ðîö³ Çàêîíó Óêðà¿íè «Пðî çâåðíåííÿ ãðîìàäÿí» 
ñòàòòåþ 23-1 «Еëåêòðîííà ïåòèö³ÿ, ïîðÿäîê ¿¿ ïîäàííÿ òà ðîçãëÿäó». В³äïîâ³äíî äî ö³є¿ 
ñòàòò³ ãðîìàäÿíè Óêðà¿íè ìîæóòü çâåðíóòèñÿ äî Пðåçèäåíòà Óêðà¿íè, Вåðõîâíî¿ Рàäè 
Óêðà¿íè, Кàá³íåòó М³í³ñòð³â Óêðà¿íè, îðãàíó ì³ñöåâîãî ñàìîâðÿäóâàííÿ ³ç åëåêòðîííè-
ìè ïåòèö³ÿìè ÷åðåç îô³ö³éíèé âåá-ñàéò îðãàíó, ÿêîìó âîíà àäðåñîâàíà, àáî âåá-ñàéò 
ãðîìàäñüêîãî îá’єäíàííÿ, ÿêå çä³éñíþє çá³ð ï³äïèñ³â íà ï³äòðèìêó åëåêòðîííî¿ ïåòèö³¿. 
Íà äóìêó á³ëüøîñò³ äîñë³äíèê³â, ïåòèö³¿ є ³íäèêàòîðîì âèÿâëåííÿ íàñòðî¿â ÿê ñóñï³ëü-

Магновський І. Й., Березовенко Л. С. Особливості сутності реалізації права людини...



38 Наукові праці НУ ОЮА

ñòâà, òàê ³ óïîâíîâàæåíèõ ïîñàäîâèõ îñ³á îðãàí³â âëàäè, îñê³ëüêè â íèõ ïîðóøóþòüñÿ 
âàæëèâ³ ñîö³àëüíî íåîäíîçíà÷í³ ïèòàííÿ. Пðîòå îäí³єþ ç íàéãîëîâí³øèõ ïðîáëåì ó ö³é 
ïëîùèí³ є â³äñóòí³ñòü ä³єâîãî ïðàâîâîãî ìåõàí³çìó ¿¿ ðåàë³çàö³¿ [14, ñ. 62–94]. 

Іç äàíîãî ïðèâîäó íàâîäÿòüñÿ ïîçèö³¿ â÷åíèõ òàêèõ ÿê С. Г. Çàê³ðîâî¿, Î. С. Лå-
óòè, ùî ³ñíóє çàãðîçà ìàí³ïóëÿö³¿ òà ïîïóëÿðèçàö³¿ åëåêòðîííèõ ïåòèö³é, ùî ìîæå 
ïðèçâåñòè äî ¿õ äèñêðåäèòàö³¿ ÿê ³íñòðóìåíòó áåçïîñåðåäíüî¿ äåìîêðàò³¿. Яê íàñë³äîê 
åëåêòðîííó ïåòèö³þ íåîáõ³äíî óäîñêîíàëèòè çà íàñòóïíèìè íàïðÿìêàìè: ñïðîùåí-
íÿ ³íòåðôåéñó; íåîáõ³äí³ñòü í³âåëþâàííÿ ïðîáëåì ñòîñîâíî ïîðóøåííÿ ïåðñîíàëü-
íèõ äàíèõ; ôîðìóâàííÿ єäèíîãî âåá-ïîðòàëó äëÿ âñ³õ ïåòèö³é. Б³ëüøå òîãî, òàêèé 
âåá-ïîðòàë íå ëèøå àêóìóëþє ðîáîòó ç³ çâåðíåííÿìè, â ÷àñòèí³ ïîäàííÿ êîëåêòèâ-
íèõ çâåðíåíü, àëå é óí³ô³êóє âèìîãè äî ôîðìóâàííÿ çâåðíåíü òà ïîêðàùèòü êîíòðîëü 
çîâí³øíüîãî ïîðÿäêó çà äîòðèìàííÿì ïðîöåäóðè ¿õ ðîçãëÿäó [15; 16]. 

Í. П. Кàìåíñüêà, ÿêà çàóâàæóє, ùî ³í³ö³àòîð ñêàðãè, çâåðòàþ÷èñü äî êîìïåòåíò-
íîãî îðãàíó, çâè÷àéíî äîâîäèòü äî éîãî â³äîìà ³íôîðìàö³þ ïðî ïðåäìåò ñêàðãè, 
ÿê íàñë³äîê, ñèãíàë³çóє ïðî ïåâí³ ïîðóøåííÿ. Вîäíî÷àñ ³íø³ âèäè çâåðíåíü òàêîæ 
âèêîíóþòü ïîä³áíó ôóíêö³þ (áóäü-ÿêå çâåðíåííÿ є ôîðìîþ ïåðåäà÷³ ò³є¿ ÷è ³íøî¿ 
³íôîðìàö³¿). Íåìîæëèâî ³ãíîðóâàòè ôàêò, ùî çà äîïîìîãîþ ñêàðãè àâòîð ó ïåðøó 
÷åðãó íàìàãàєòüñÿ çàõèñòèòè ñóá’єêòèâí³ ïðàâà ÷è çàêîíí³ ³íòåðåñè òîùî, à âæå ïî-
ò³ì îïîñåðåäêîâàíî ïî³íôîðìóâàòè ïðî öå àäðåñàòà [17, ñ. 53].

Яê ïðîãðåñèâíèé ìåõàí³çì âïëèâó ñóñï³ëüñòâà íà âëàäí³ ïðîöåñè, õàðàêòåðèçóє 
çâåðíåííÿ ãðîìàäÿí äî îðãàí³â äåðæàâíî¿ âëàäè òà ì³ñöåâîãî ñàìîâðÿäóâàííÿ àáî ¿õ 
ïîñàäîâèõ îñ³á М. Б. Мèõàéëîâ. Рîçãëÿäàþ÷è çâåðíåííÿ ãðîìàäÿí ÿê ôîðìó êîìó-
í³êàö³¿ ì³æ ãðîìàäÿíàìè òà ñóá’єêòàìè âëàäíèõ ïîâíîâàæåíü, â³í ââàæàє, ùî äàíèé 
³íñòèòóò çàáåçïå÷óє åôåêòèâíó êîìóí³êàö³þ ãðîìàäÿíñüêîãî ñóñï³ëüñòâà ç âëàäîþ òà 
ï³äòðèìóє íàóêîâó ïîçèö³þ îêðåìèõ äîñë³äíèê³â, íà äóìêó ÿêèõ, ³íñòèòóò çâåðíåííÿ 
ãðîìàäÿí âèêîíóє ôóíêö³þ ñîö³àëüíîãî êîíòðîëþ ³íñòèòóò³â ïóáë³÷íî¿ âëàäè, à òà-
êîæ âèðàæåííÿ äóìêè ùîäî ð³çíîìàí³òíèõ ñóñï³ëüíèõ ïðîáëåì. Çâåðíåííÿ ãðîìàäÿí 
íå ìîæíà ðîçãëÿäàòè ÿê ôîðìó áåçïîñåðåäíüî¿ äåìîêðàò³¿, ïðîòå ñàìå ÷åðåç ìåõà-
í³çìè äàíîãî ³íñòèòóòó ìîæóòü ðåàë³çîâóâàòèñÿ äåÿê³ âàæëèâ³ ôîðìè áåçïîñåðåäíüî¿ 
äåìîêðàò³¿, òàê³ ÿê ïåòèö³¿ ÷è ³í³ö³àòèâè [7, ñ. 127–129].

Íàóêîâö³ С. П. Кàíäçþáà, М. Î. Кðàâöîâ òà В. À. Сîáîëü îäíîñòàéí³ ó âèñíîâêàõ 
ïðî ôóíêö³îíàëüíå ïðèçíà÷åííÿ ³íñòèòóòó çâåðíåíü ãðîìàäÿí äî îðãàí³â âëàäè: ÿê 
îäíîãî ³ç çàñîá³â çàõèñòó ïðàâ ãðîìàäÿí, ùî äîçâîëÿє çàïîá³ãàòè ïîðóøåííÿì, çëîâ-
æèâàííÿì, íåãàòèâíèì âïëèâàì, ñâîє÷àñíî óñóâàòè äåñòàá³ë³çóþ÷³ íàñë³äêè (ïðàâî-
çàõèñíà ôóíêö³ÿ); ÿê ö³ííîãî äæåðåëà â³äîìîñòåé äëÿ îðãàí³â äåðæàâíî¿ âëàäè òà 
îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ ïðî ïðîáëåìè ãðîìàäÿí (³íôîðìàö³éíà); ÿê åôåê-
òèâíîãî çàñîáó êîìóí³êàö³¿ ì³æ äåðæàâîþ òà ãðîìàäÿíàìè (êîìóí³êàòèâíà); ÿê çàñî-
áó âïëèâó íà ð³øåííÿ îðãàí³â âèêîíàâ÷î¿ âëàäè, îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ 
òà ÿê ó÷àñíèêà ïðîöåñó ¿õ ïðèéíÿòòÿ ³ ðåàë³çàö³¿ (³íñòðóìåíòàëüíà) [18, ñ. 5–7; 19]. 

Сâîєþ ÷åðãîþ Î. К. Кîñòþêåâè÷ á³ëüø øèðîêî ðîçãëÿäàє ôóíêö³¿ ïðàâà ãðîìàäÿí 
íà çâåðíåííÿ òà â³äíîñèòü äî íèõ ïðàâîîõîðîííó ôóíêö³þ; ôóíêö³þ ïðàâîðåàë³çàö³¿; 
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³íôîðìàö³éíó ôóíêö³þ; ôóíêö³þ ñîö³àëüíîãî êîíòðîëþ; ôóíêö³þ ñòèìóëþâàííÿ ä³-
ÿëüíîñò³ äåðæàâíîãî ìåõàí³çìó; ïðîô³ëàêòè÷íó ôóíêö³þ [11, ñ. 13].

Л. À. Лàçàðåíêî ôîðìóëþє âèçíà÷åííÿ êîíñòèòóö³éíîãî ïðàâà ëþäèíè íà çâåð-
íåííÿ ÿê çàêð³ïëåí³ íîðìàìè Кîíñòèòóö³¿ òà çàêîí³â Óêðà¿íè ìîæëèâîñò³ ãðîìàäÿí 
Óêðà¿íè, ³íîçåìö³â ³ îñ³á áåç ãðîìàäÿíñòâà ïîäàâàòè äî îðãàí³â äåðæàâíî¿ âëàäè, 
ì³ñöåâîãî ñàìîâðÿäóâàííÿ, îá'єäíàíü ãðîìàäÿí, ï³äïðèєìñòâ, óñòàíîâ, îðãàí³çàö³é 
íåçàëåæíî â³ä ôîðì âëàñíîñò³, çàñîá³â ìàñîâî¿ ³íôîðìàö³¿, ¿õ ñëóæáîâèõ ³ ïîñàäîâèõ 
îñ³á, ³íøèõ ñóá’єêò³â çàóâàæåííÿ òà ïðîïîçèö³¿, ùî ñòîñóþòüñÿ ¿õ ñòàòóòíî¿ ä³ÿëü-
íîñò³, çàÿâè àáî êëîïîòàííÿ ùîäî ðåàë³çàö³¿ ãðîìàäÿíñüêèõ, ïîë³òè÷íèõ, ñîö³àëüíèõ, 
åêîíîì³÷íèõ, êóëüòóðíèõ òà îñîáèñòèõ ïðàâ ³ çàêîííèõ ³íòåðåñ³â òà ñêàðãè ïðî ¿õ 
ïîðóøåííÿ ³ îòðèìóâàòè îáґðóíòîâàí³ â³äïîâ³ä³ ó âñòàíîâëåíîìó çàêîíîì ïîðÿäêó òà 
ó âèçíà÷åí³ ñòðîêè [20, ñ. 5].

Î. К. Кîñòþêåâè÷ ââàæàє, ùî ïðàâî íà çâåðíåííÿ ÿâëÿє ñîáîþ âèçíàíó íà ì³æ-
íàðîäíîìó ð³âí³ òà ïåðåäáà÷åíó Кîíñòèòóö³єþ òà çàêîíàìè Óêðà¿íè ôóíêö³îíàëüíî 
ñïðÿìîâàíó òà òàêó, ùî â³äïîâ³äàє ïåâíèì ïðèíöèïàì, ìîæëèâ³ñòü äîâîäèòè ó â³äïî-
â³äí³é ôîðì³ îñîáèñòó äóìêó ùîäî ôàêò³â ³ ïîä³é ñóñï³ëüíîãî æèòòÿ, ðåàë³çàö³¿ ïðàâ, 
ñâîáîä òà çàêîííèõ ³íòåðåñ³â ãðîìàäÿí àáî ¿õ ïîíîâëåííÿ ó âèïàäêó ïîðóøåííÿ, ÿêà 
çàáåçïå÷óєòüñÿ äåðæàâîþ òà âèñòóïàє íåâ³ä’єìíîþ ñêëàäîâîþ ¿¿ ïîë³òèêè â ñôåð³ 
çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä ëþäèíè òà ãðîìàäÿíèíà [11, ñ. 8–9].

Àâòîðñüêå âèçíà÷åííÿ êîíñòèòóö³éíîãî ïðàâà ëþäèíè íà çâåðíåííÿ ñôîðìóëüî-
âàíî Є. С. Сàâè÷îì, ï³ä ÿêèì ñë³ä ðîçóì³òè ãàðàíòîâàí³ òà âðåãóëüîâàí³ íà íàö³î-
íàëüíîìó òà ì³æíàðîäíîìó ïðàâîâèõ ð³âíÿõ ìîæëèâîñò³ êîæíîãî ïîäàâàòè ³íäèâ³-
äóàëüí³ (êîëåêòèâí³) óñí³ àáî ïèñüìîâ³ (åëåêòðîíí³) çâåðíåííÿ äî óïîâíîâàæåíèõ 
íà öå ñóá’єêò³â ïðî ð³çíîìàí³òí³ ïèòàííÿ ñóñï³ëüíîãî, äåðæàâíîãî, êîëåêòèâíîãî ÷è 
îñîáèñòîãî æèòòÿ, ç ìåòîþ íàëàãîäæåííÿ ä³àëîãîâèõ ôîðì ó÷àñò³ â óïðàâë³íí³ äåð-
æàâíèìè òà ñóñï³ëüíèìè ñïðàâàìè, à òàêîæ ðåàë³çàö³¿ òà çàõèñòó ñâî¿õ ïðàâ, ñâîáîä 
òà çàêîííèõ ³íòåðåñ³â, ÿê³ ïðèïóñêàþòü îáîâ’ÿçêîâ³ñòü ¿õ ðîçãëÿäó òà íàäàííÿ îáґðóí-
òîâàíî¿ â³äïîâ³ä³ ó âñòàíîâëåíèé çàêîíîì ñòðîê [2, ñ. 68].

Яê ñòâåðäæóє Т. В. Шàïîâàë, îáñòàâèíîþ, êîòðà ïîÿñíþє õàðàêòåðèñòèêó çàêð³-
ïëåíîãî â ñòàòò³ 40 Кîíñòèòóö³¿ Óêðà¿íè ïðàâà íà çâåðíåííÿ ÿê ïîë³òè÷íîãî ïðàâà, 
òðåáà ââàæàòè ³íåðö³þ éîãî â ñóñï³ëüíîìó ñïðèéíÿò³. Íà äóìêó àâòîðêè, çàêð³ïëåíå 
ó âèùåâêàçàí³é ñòàòò³ ïðàâî íà çâåðíåííÿ ìàє ñêëàäíèé õàðàêòåð: çàëåæíî â³ä ö³ëåé 
ðåàë³çàö³¿, â³ä çì³ñòó ñóñï³ëüíèõ â³äíîñèí, ùî âèíèêàþòü ó çâ’ÿçêó ç öèì, âîíî ìîæå 
âèãëÿäàòè ÿê îñîáèñòå àáî ÿê ïîë³òè÷íå ïðàâî. Цå ïðàâî ìîæå âèêîíóâàòè ðîëü 
îäíîãî ³ç çàõèñíèõ ïðàâ, àáî ïðàâ íà çàõèñò. Рàçîì ³ç òèì, çàãàëüíà ðîëü ïðàâà íà 
çâåðíåííÿ є øèðøîþ, ïðî ùî ñâ³ä÷èòü õàðàêòåð òàêèõ ôîðì çâåðíåííÿ ÿê ïðîïîçèö³ÿ 
³ çàÿâà, êîòð³ çâè÷àéíî íå ìàþòü áåçïîñåðåäíüîãî â³äíîøåííÿ äî çàõèñòó ïðàâ ³ ñâî-
áîä. Тèì ñàìèì ïðàâî íà çâåðíåííÿ, çàëåæíî â³ä ö³ëåé éîãî ðåàë³çàö³¿, ìîæå âèãëÿ-
äàòè íå ò³ëüêè ÿê îñîáèñòå àáî ÿê ïîë³òè÷íå ïðàâî, à é ÿê îäíà ç íåñóäîâèõ ãàðàíò³é 
çàõèñòó ïðàâ, ÿê ñâîєð³äíå ïðàâî-ãàðàíò³ÿ â³äíîñíî ³íøèõ ïðàâ ³ ñâîáîä ëþäèíè òà 
ãðîìàäÿíèíà [21, ñ. 82–85].

Магновський І. Й., Березовенко Л. С. Особливості сутності реалізації права людини...
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Пîä³áíó ïîçèö³þ òàêîæ äåìîíñòðóє Г. М. Кîòëÿðåâñüêà. Çà ¿¿ ñëîâàìè, ïðàâî 
ëþäèíè íà çâåðíåííÿ äî îðãàí³â âëàäè íå ìîæíà îäíîçíà÷íî â³äíåñòè äî ãðóïè ïî-
ë³òè÷íèõ ïðàâ, àáî ââàæàòè öå ïðàâî îñîáèñòèì ïðàâîì ëþäèíè ÷è ¿¿ åêîíîì³÷íèì, 
ñîö³àëüíèì, êóëüòóðíèì, åêîëîã³÷íèì ïðàâîì. Цå ïðàâî є çàãàëüíèì ïðàâîì ëþäèíè, 
éîãî ñë³ä â³äíåñòè äî ãðóïè «ïðàâ ëþäèíè íà ó÷àñòü ó ïðàâîâîìó ïðîöåñ³», äî ÿêî¿ 
òàêîæ íàëåæàòü ïðàâà, âêàçàí³ â ñòàòò³ 55 Кîíñòèòóö³¿ Óêðà¿íè. Дî ö³є¿ æ ãðóïè ïðàâ 
ìîæíà â³äíåñòè é ãàðàíòîâàíå êîæí³é ëþäèí³ ïðàâî «çíàòè ñâî¿ ïðàâà ³ îáîâ’ÿçêè» 
(ñòàòòÿ 57 Кîíñòèòóö³¿ Óêðà¿íè), ÿêå òàêîæ íå çàõèùàє îäèí ÿêèéñü îñîáëèâèé ³íòå-
ðåñ, à çàáåçïå÷óє ðåàë³çàö³þ ó ïðàâîâîìó ïðîöåñ³ óñ³õ ³íøèõ êîíñòèòóö³éíèõ ïðàâ, 
à òàêîæ ïðàâî «íà ïðàâîâó äîïîìîãó òà â³ëüíèé âèá³ð çàõèñíèêà ñâî¿õ ïðàâ», ÿêå 
çàáåçïå÷óє þðèäè÷íó ìîæëèâ³ñòü êîæí³é ëþäèí³ çä³éñíþâàòè â ïðàâîâîìó ïðîöåñ³ 
âñ³ ³íø³ ¿¿ ñóá’єêòèâí³ ïðàâà, ùî çàêð³ïëåíå ó ñòàòò³ 59 Кîíñòèòóö³¿ Óêðà¿íè. Àâòîð-
êà ôîðìóëþє êîíñòèòóö³éíå ïðàâî íà çâåðíåííÿ ÿê ñóêóïí³ñòü ïðàâîâèõ íîðì, ùî 
ðåãóëþþòü ïåâíó ñôåðó â³äíîñèí ô³çè÷íî¿ îñîáè ³ äåðæàâè, òîáòî òèõ â³äíîñèí, ÿê³ 
ïîâ’ÿçàí³ ³ç çâåðíåííÿìè ô³çè÷íèõ îñ³á äî äåðæàâíèõ îðãàí³â òà îðãàí³â ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ ³ â³äïîâ³äíèì ðåàãóâàííÿì ¿õ íà çâåðíåííÿ [22, ñ. 5].

М. À. Гðèáàíîâà, äîñë³äæóþ÷è ïðàâî íà çâåðíåííÿ ÿê ãàðàíò³þ ðåàë³çàö³¿ êîíñòè-
òóö³éíèõ ïðàâ, íàãîëîøóє íà òîìó, ùî ñàìå ÷åðåç çâåðíåííÿ ãðîìàäÿí âò³ëþєòüñÿ ó 
æèòòÿ îäèí ³ç êîíñòèòóö³éíèõ ïðèíöèï³â – ó÷àñòü ãðîìàäÿí â óïðàâë³íí³ äåðæàâíè-
ìè òà ãðîìàäñüêèìè ñïðàâàìè [23, ñ. 4].

Дîðå÷íî çàçíà÷àє В. À. Сîáîëü, ùî çàõèùåí³ñòü ïðàâ ³ ñâîáîä ãðîìàäÿí ïåðåäáà-
÷àє ïîñò³éíå âäîñêîíàëåííÿ ìåõàí³çì³â ðåàãóâàííÿ íà ¿õ çâåðíåííÿ ç áîêó îðãàí³â 
äåðæàâíî¿ âëàäè ð³çíèõ ð³âí³â òà îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ. Цå є îäíèì ³ç 
îá’єêòèâíèõ ³íòåãðàëüíèõ ³íäèêàòîð³â çð³ëîñò³, çàóâàæóє â÷åíèé, é íåçâîðîòíîñò³ 
äåìîêðàòè÷íèõ ïåðåòâîðåíü ó äåðæàâ³. Íà éîãî äóìêó, åôåêòèâí³ ìåõàí³çìè ðåàãó-
âàííÿ íà çâåðíåííÿ ãðîìàäÿí äî îðãàí³â äåðæàâíî¿ âëàäè òà îðãàí³â ì³ñöåâîãî ñàìî-
âðÿäóâàííÿ ïåðåäóþòü ñòâîðåííþ íîâî¿ êîíöåïö³¿ ñîö³àëüíî-óïðàâë³íñüêèõ âçàєìî-
â³äíîñèí, ùî ìàє çíàéòè çàñòîñóâàííÿ íà ð³çíèõ ùàáëÿõ óïðàâë³ííÿ [24, ñ. 192–193].

Висновки. Îòæå, ґðóíòîâíå îáì³ðêîâóâàííÿ âèêëàäåíîãî ìàòåð³àëó íàäàëî 
ìîæëèâ³ñòü ïîäàòè âëàñíå ðîçóì³ííÿ ïðàâà ëþäèíè íà çâåðíåííÿ – öå çàêð³ïëåí³, 
óòâåðäæåí³ é ðåãëàìåíòîâàí³ ì³æíàðîäíèìè òà íàö³îíàëüíèìè íîðìàòèâíî-ïðàâîâè-
ìè íîðìàìè ñïðîìîæíîñò³ îñîáè íà çàêîííèõ ï³äñòàâàõ ïîäàâàòè äî óïîâíîâàæåíèõ 
³ ïðàâîìî÷íèõ ñóá’єêò³â îñîáèñò³ (³íäèâ³äóàëüí³) òà êîëåêòèâí³ çâåðòàííÿ ñòîñîâíî 
ð³çíîñòîðîíí³õ àñïåêò³â ñóñï³ëüíî-ïîë³òè÷íîãî, ñîö³àëüíî-åêîíîì³÷íîãî, íàö³îíàëü-
íî-êóëüòóðíîãî æèòòÿ çàäëÿ íàëåæíîãî çàáåçïå÷åííÿ ó ñôåð³ çä³éñíåííÿ åôåêòèâíî¿ 
ðåàë³çàö³¿ òà çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â çàö³êàâëåíèõ ñòîð³í.

Тàêèì ÷èíîì, ï³äñóìîâóþ÷è îñîáëèâîñò³ ñóòíîñò³ ðåàë³çàö³¿ ïðàâà ëþäèíè íà 
çâåðíåííÿ, ñë³ä â³äçíà÷èòè, ùî çàïðîâàäæåííÿ òà ðîçâèòîê äàíî¿ ³íñòèòóö³¿ є ÿê³ñíèì 
ïîêàçíèêîì çð³ëîñò³ äåìîêðàòè÷íî¿ ïðàâîâî¿ äåðæàâè òà ðîçâèòêó ãðîìàäÿíñüêîãî 
ñóñï³ëüñòâà, íå є âèêëþ÷åííÿì öüîãî ÿâèùà é Óêðà¿íà.
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Анотація 
Магновський І. Й., Березовенко Л. С. Особливості сутності реалізації права людини 

на звернення в Україні. – Сòàòòÿ.
Сòàòòÿ ïðèñâÿ÷åíà âèñâ³òëåííþ òåîðåòèêî-ïðàâîâèõ àñïåêò³â îñîáëèâîñòåé ñóòíîñò³ ðå-

àë³çàö³¿ ïðàâà ëþäèíè íà çâåðíåííÿ â Óêðà¿í³ ó íàö³îíàëüí³é íàóêîâ³é äóìö³. Àêöåíòîâàíî 
óâàãó ïðàâà ëþäèíè íà çâåðíåííÿ ó ÿêîñò³ ìîæëèâîñò³ â óïðàâë³íí³ äåðæàâíèìè ³ ñóñï³ëü-
íèìè ñïðàâàìè òà çàõèñòó âëàñíèõ çàêîííèõ ³íòåðåñ³â íà ñó÷àñíîìó åòàï³ ðîçâèòêó íàö³î-
íàëüíîãî äåðæàâîòâîðåííÿ. Çâåðíåííÿ ãðîìàäÿí äî îðãàí³â äåðæàâíî¿ âëàäè òà ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ àáî ¿õ ïîñàäîâèõ îñ³á õàðàêòåðèçóєòüñÿ ÿê ïðîãðåñèâíèé ìåõàí³çì âïëèâó 
ñóñï³ëüñòâà íà âëàäí³ ïðîöåñè. Íàãîëîøóєòüñÿ ïðî ôóíêö³îíàëüíå ïðèçíà÷åííÿ ³íñòèòóòó 
çâåðíåíü ãðîìàäÿí äî îðãàí³â âëàäè: ÿê îäíîãî ³ç çàñîá³â çàõèñòó ïðàâ ãðîìàäÿí, ùî äîçâî-
ëÿє çàïîá³ãàòè ïîðóøåííÿì, çëîâæèâàííÿì, íåãàòèâíèì âïëèâàì, ñâîє÷àñíî óñóâàòè äåñòà-
á³ë³çóþ÷³ íàñë³äêè (ïðàâîçàõèñíà ôóíêö³ÿ); ÿê ö³ííîãî äæåðåëà â³äîìîñòåé äëÿ îðãàí³â 
äåðæàâíî¿ âëàäè òà îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ ïðî ïðîáëåìè ãðîìàäÿí (³íôîðìàö³é-
íà); ÿê åôåêòèâíîãî çàñîáó êîìóí³êàö³¿ ì³æ äåðæàâîþ òà ãðîìàäÿíàìè (êîìóí³êàòèâíà); ÿê 
çàñîáó âïëèâó íà ð³øåííÿ îðãàí³â âèêîíàâ÷î¿ âëàäè, îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ òà 
ÿê ó÷àñíèêà ïðîöåñó ¿õ ïðèéíÿòòÿ ³ ðåàë³çàö³¿ (³íñòðóìåíòàëüíà). Çàóâàæóєòüñÿ, ùî çàõè-
ùåí³ñòü ïðàâ ³ ñâîáîä ãðîìàäÿí ïåðåäáà÷àє ïîñò³éíå âäîñêîíàëåííÿ ìåõàí³çì³â ðåàãóâàííÿ 
íà ¿õ çâåðíåííÿ ç áîêó îðãàí³â äåðæàâíî¿ âëàäè ð³çíèõ ð³âí³â òà îðãàí³â ì³ñöåâîãî ñàìî-
âðÿäóâàííÿ. Пîäàєòüñÿ àâòîðñüêå âèçíà÷åííÿ ïðàâà ëþäèíè íà çâåðíåííÿ – öå çàêð³ïëå-
í³, óòâåðäæåí³ é ðåãëàìåíòîâàí³ ì³æíàðîäíèìè òà íàö³îíàëüíèìè íîðìàòèâíî-ïðàâîâèìè 
íîðìàìè ñïðîìîæíîñò³ îñîáè íà çàêîííèõ ï³äñòàâàõ ïîäàâàòè äî óïîâíîâàæåíèõ ³ ïðàâî-
ìî÷íèõ ñóá’єêò³â îñîáèñò³ (³íäèâ³äóàëüí³) òà êîëåêòèâí³ çâåðòàííÿ ñòîñîâíî ð³çíîñòîðîíí³õ 
àñïåêò³â ñóñï³ëüíî-ïîë³òè÷íîãî, ñîö³àëüíî-åêîíîì³÷íîãî, íàö³îíàëüíî-êóëüòóðíîãî æèòòÿ 
çàäëÿ íàëåæíîãî çàáåçïå÷åííÿ ó ñôåð³ çä³éñíåííÿ åôåêòèâíî¿ ðåàë³çàö³¿ òà çàõèñòó ïðàâ, 
ñâîáîä ³ çàêîííèõ ³íòåðåñ³â çàö³êàâëåíèõ ñòîð³í. Кîíñòàòîâàíî, ùî çàïðîâàäæåííÿ òà ðîç-
âèòîê äàíî¿ ³íñòèòóö³¿ є ÿê³ñíèì ïîêàçíèêîì çð³ëîñò³ äåìîêðàòè÷íî¿ ïðàâîâî¿ äåðæàâè òà 
ðîçâèòêó ãðîìàäÿíñüêîãî ñóñï³ëüñòâà, íå є âèêëþ÷åííÿì öüîãî ÿâèùà é Óêðà¿íà.

Ключові слова: ïðàâî ëþäèíè íà çâåðíåííÿ, êîíñòèòóö³ÿ Óêðà¿íè, ïóáë³÷íà âëàäà, ³í-
ôîðìàö³éíèé çàïèò, åëåêòðîííà ïåòèö³ÿ.

Summary
Mahnovskyi I. Y., Berezovenko L. S. Peculiarities of the essence of the realization  

of the human right to appeal in Ukraine. – Article. 
The article is devoted to highlighting the theoretical and legal aspects of the essence of the 

realization of the human right to appeal in Ukraine in the national scientific opinion. Attention 
is focused on the human right to appeal as an opportunity in the management of state and 
public affairs and the protection of one's own legitimate interests at the current stage of the 
development of national statehood. The appeal of citizens to state authorities and local self-
government bodies or their officials is characterized as a progressive mechanism of society's 
influence on power processes. Emphasis is placed on the functional purpose of the institution of 
citizens' appeals to the authorities: as one of the means of protecting the rights of citizens, which 
allows to prevent violations, abuses, negative effects, and to eliminate destabilizing consequences 
in a timely manner (human rights protection function); as a valuable source of information for 
state authorities and local self-government bodies about citizens' problems (informational); as 
an effective means of communication between the state and citizens (communicative); as a 
means of influencing the decisions of executive authorities, local self-government bodies and 
as a participant in the process of their adoption and implementation (instrumental). It is noted 
that the protection of the rights and freedoms of citizens requires the constant improvement 
of mechanisms for responding to their appeals by state authorities of various levels and local 
self-government bodies. The author's definition of a person's right to appeal is submitted – it is 
established, approved and regulated by international and national normative and legal norms, 
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the ability of a person on legal grounds to submit personal (individual) and collective appeals 
to authorized and authorized subjects regarding various aspects of social and political, socio- 
economic, national and cultural life for proper provision in the field of effective implementation 
and protection of the rights, freedoms and legitimate interests of interested parties. It was 
established that the introduction and development of this institution is a qualitative indicator 
of the maturity of a democratic legal state and the development of civil society, and Ukraine is 
no exception to this phenomenon.

Key words: human right to appeal, the constitution of Ukraine, public authority, information 
request, electronic petition.
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РЕЖИМ ДОМІНАТУ В РИМСЬКІЙ ІМПЕРІЇ ТА ПІДСТАВИ 
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Вступ. Іñòîð³ÿ â÷åíü òà äîêòðèí ïðî ì³æíàðîäíó ïðàâîñóá’єêòí³ñòü ÷àñ³â Рèì-
ñüêî¿ ³ìïåð³¿ äåìîíñòðóє êîíöåïòóàëüíó єäí³ñòü àðãóìåíòàö³¿ ñòîñîâíî ïåð³îä³â ïîë³-
òèêî-ïðàâîâèõ ðåæèì³â «ïðèíöèïàòó» òà «äîì³íàòó» [1; 2; 3]. В îäí³é ³ç ïðîãðàìíèõ 
ñòàòåé ÿ çàóâàæóâàâ: ÿê «ïðèíöèïàò», òàê ³ «äîì³íàò», ñë³ä âèçíàòè íàñàìïåðåä пу-
блічно-правовими режимами [4, c. 21–31]. Яêùî çà «принципату», ³ìïåðàòîðè íà-
ìàãàëèñÿ á³ëüøå óâàãè ïðèä³ëÿòè íîì³íàëüíîìó ðåñïóáë³êàí³çìó, äåêëàðóâàëè íåïî-
ðóøí³ñòü ïðèéíÿòòÿ êëþ÷îâèõ äåðæàâíèõ ð³øåíü Рèìñüêèì Сåíàòîì (ëåã³ñëàòóðîþ) 
[5, ð. 29–56], òî âæå çà «домінату» ³ìïåðàòîðè ñóòòєâî çâóçèëè ôîðìàëüí³ ïîë³òè÷í³ 
ìîæëèâîñò³ ñåíàòîðñüêî¿ àðèñòîêðàò³¿ [6, p. 222–232]. Іç ïîçèö³é ïîë³òè÷íî¿ íàóêè, 
³ìïåðàòîð³â ÷àñ³â «ïðèíöèïàòó» ñë³ä ââàæàòè «авторитарно спрямованими», òîä³ 
ÿê ó ïåð³îä «äîì³íàòó» ³ìïåðàòîðè ñòâîðþþòü áàçó â³äâåðòî¿ «військової диктату-
ри» [7]. Рàçîì ³ç òèì, çàì³íà îäíîãî ðåæèìó äåðæàâíîãî ïðàâë³ííÿ ³íøèì, í³ÿê íå 
âïëèíóëà íà þðèäè÷íó ³äåíòè÷í³ñòü Рèìñüêî¿ ³ìïåð³¿ як Рèìñüêî¿ Рåñïóáë³êè [8]. 

Постановка проблеми. Тàê çâàí³ «діоклетіанові реформи» 284–293 ðð. íå çì³íè-
ëè ïðàâíè÷î¿ õàðàêòåðèñòèêè îáëè÷÷ÿ ðèìñüêî¿ äåðæàâíîñò³ [9, p. 238]. Ó âèì³ð³ ôîðìè 
äåðæàâíîãî ïðàâë³ííÿ, Іìïåð³ÿ ïðåäñòàâëÿëà ðåñïóáë³êó, äå çàêîíîäàâ÷ó âëàäó ìàâ Сå-
íàò. Чëåíè Сåíàòó, äëÿ ïðèêëàäó, çàòâåðäæóâàëè ³ìïåðàòîðà ïðîöåäóðîþ ãîëîñóâàííÿ. 
Ó âèì³ð³ ôîðìè äåðæàâíîãî óñòðîþ, Іìïåð³ÿ ïðîäîâæóâàëà òðàäèö³¿ ïðèíöèïàòíî¿ ôåäå-
ðàö³¿. П³ñëÿ 284 ð., êëþ÷îâà çì³íà â³äáóëàñÿ íà ð³âí³ ñêàñóâàííÿ ³íñòèòóòó «ñåíàòîðñüêèõ 
ïðîâ³íö³é», ïåðåõîäó âñ³õ àäì³í³ñòðàòèâíî-òåðèòîð³àëüíèõ ñóá’єêò³â Рèìñüêî¿ ³ìïåð³¿ ó 
ñôåðó þðèñäèêö³¿ áþðîêðàòè÷íîãî àïàðàòó (ï³äçâ³òíîãî ñóòî ³ìïåðàòîðó) [4, c. 26]. В³ä-
òàê, ðåñïóáë³êàíñüê³ ³íñòèòóòè òà ìàã³ñòðàòóðè íå ñêàñîâóâàëèñÿ, õî÷à Д³îêëåò³àí âæè-
âàâ çàõîäè ùîäî ¿õíüî¿ «íîì³íàë³çàö³¿». Çðåøòîþ, äëÿ ðîçóì³ííÿ êîë³ç³é, ïîâ’ÿçàíèõ ç³ 
çì³íîþ ôîðìè äåðæàâíîãî ðåæèìó, ïîêàçîâèì ââàæàþ ðåôîðìóâàííÿ àäì³í³ñòðóâàííÿ 
ïðîâ³íö³¿ Єãèïåò (Provincia Aegyptus) [10, p. 82–108]. 

Мета статті – âñòàíîâëåííÿ ðèñ ³ âëàñòèâîñòåé ñóá’єêòíîñò³ Рèìñüêî¿ ³ìïåð³¿ 
÷àñ³â Д³îêëåò³àíà íà ïðèêëàä³ ðåîðãàí³çàö³¿ îñîáëèâîãî àäì³í³ñòðàòèâíîãî ñòàòóñó 
ïðîâ³íö³¿ Єãèïåò (â ò. ÷. íà ìàòåð³àëàõ «Єãèïåòñüêîãî Еäèêòó» òà íà ïðàêòèêàõ ôåäå-
ðàòèâíèõ â³äíîñèí ³ç íóá³éñüêèìè é åô³îïñüêèìè ïëåìåíàìè).
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Виклад основного матеріалу. Гîëîâíèé åòàï ïîë³òèêî-ïðàâîâèõ ðåôîðì ³ìïåðà-
òîðà Д³îêëåò³àíà (ðîêè ïðàâë³ííÿ: 284–305), çîñåðåäæåíèé íàâêîëî çàïðîâàäæåííÿ 
ðåæèìó äîì³íàòó ³, ïàðàëåëüíî, ³ìïåðàòîðñüêîãî «÷åòâåðîâëàääÿ» (ò. çâ. «òåòðàðõ³¿»), 
îá³éíÿâ 286–293 ðð. [11]. П³ñëÿ 1 áåðåçíÿ 293 ð. Рèìñüêà ³ìïåð³ÿ ï³äïîðÿäêîâóâà-
ëàñÿ äâîì ñòàðøèì ³ìïåðàòîðàì-àâãóñòàì (Д³îêëåò³àí, Мàêñèì³àí) ³ äâîì ìîëîäøèì 
ñï³âïðàâèòåëÿì-öåçàðÿì (Гàëåð³é, Кîíñòàíö³é Хëîð) [6, p. 70–114]. Пðè öüîìó, ìî-
ðàëüíî-ïîë³òè÷íèé àâòîðèòåò çáåð³ãàâñÿ â ðóêàõ Д³îêëåò³àíà [12]. Вðàõîâóþ÷è ïîñè-
ëåííÿ äèêòàòîðñüêèõ ôóíêö³é, äåÿê³ ïðîâ³íö³éí³ åë³òè ñïðîáóâàëè ïîâåðíóòè status 
quo, íàäàíèé ðåã³îíàëüíèì àðèñòîêðàòàì ùå çàñíîâíèêîì ïðèíöèïàòó – Îêòàâ³àíîì 
Àâãóñòîì (ðîêè ïðàâë³ííÿ: 27 ð. äî í. å. – 14 ð. í. å.) [13]. Яê íàñë³äîê, 297 ð³ê ïî-
÷àâñÿ ç âåëèêîãî áóíòó єãèïåòñüêèõ ìîæíîâëàäö³â [14, p. 17].

Пåðåáóâàþ÷è íà ïîçèö³ÿõ íàéáàãàòøî¿ ïðîâ³íö³¿ Рèìñüêî¿ ³ìïåð³¿1, Єãèïåò íå õî-
ò³â ìèðèòèñÿ ç íîâîþ àäì³í³ñòðàòèâíî-òåðèòîð³àëüíîþ ðåôîðìîþ. Йîãî ÷èíîâíèêè 
íå áàæàëè êîðèòèñÿ ðåîðãàí³çàö³¿ áþðîêðàòè÷íèõ øòàò³â, çàïðîïîíîâàí³é Д³îêëåò³à-
íîì (ó ò. ÷. ïîòóæíîìó êàäðîâîìó ñêîðî÷åííþ). Щå íàïåðåäîäí³ ïîâñòàííÿ, çàðàäè 
óñï³øíîãî ïåðåãðóïóâàííÿ íîâîñòâîðåíî¿ ïîëüîâî¿ àðì³¿ Сõîäó2, Д³îêëåò³àí âèäàâ 
Едикт щодо підвищення податків (áåðåçåíü 297 ð.) [13]. Вðåøò³-ðåøò, îïîçèö³ÿ 
єãèïåòñüêèõ àðèñòîêðàò³â íîâ³é ïîäàòêîâ³é ïîë³òèö³ ïðèçâåëà äî òèì÷àñîâî¿ óçóðïà-
ö³¿ ðåã³îíàëüíî¿ âëàäè ñåíàòîðîì Лóö³єì Дîì³ö³єì Дîì³ö³àíîì [15]3. Вë³òêó 297 ð. 
óçóðïàö³ÿ îõîïèëà âæå âåñü Єãèïåò. Дîì³ö³àí ïðîãîëîñèâ ñåáå «ñïðàâæí³ì ðèìñüêèì 
³ìïåðàòîðîì»4, êîðèñòóâàâñÿ òèòóëàìè «äîì³íóñ» ³ «ñîòåð»5 (íå «ïðèíöåïñ»!). В³í 
òàêîæ ïðèéíÿâ ³íñèãí³¿ (ôîðìàëüí³ ñèìâîëè âîëîäàðþâàííÿ) â ÿêîñò³ «ôàðàîíà Íèæ-
íüîãî òà Вåðõíüîãî Єãèïòó» [16; 17].

Бóäó÷è ðèìñüêèì ñåíàòîðîì, Дîì³ö³é Дîì³ö³àí íàìàãàâñÿ àã³òóâàòè «êîëåã» ³ç 
ëåã³ñëàòóðè âèñòóïèòè ïðîòè «÷åòâåðîâëàääÿ» («òåòðàðõ³¿»), àëå Рèìñüêèé Сåíàò 
îêðåìîþ ïîñòàíîâîþ ïðîãîëîñèâ óçóðïàòîðà «ворогом Римського Народу» («hostis 
populi Romani») [18]. Пðîãðàâøè çìàãàííÿ çà ï³äòðèìêó çàêîíîäàâ÷î¿ âëàäè, Дîì³-
ö³àí îáëàøòóâàâ ïåðñîíàëüíó øòàá-êâàðòèðó â Àëåêñàíäð³¿. Óçóðïàòîð íàìàãàâñÿ 
ñïåðòèñÿ íà ïîë³òèêî-³ñòîðè÷íó ì³ôîëîã³þ ïðî «çîëîò³ ÷àñè Єãèïòó» â ïåð³îä ïðàâë³í-
íÿ åëë³í³ñòè÷íî¿ äèíàñò³¿ Пòîëåìå¿â (306–30 ðð. äî í. å.). Дî ñâîãî ³ìïðîâ³çîâàíîãî 
«äâîðó» Дîì³ö³é Дîì³ö³àí çàïðîñèâ æåðö³â äàâíüîєãèïåòñüêî¿ ðåë³ã³¿ ç óñ³õ êóòî÷ê³â 
ïðîâ³íö³¿. Ц³êàâî, ùî â³í ñïðîáóâàâ íàëàãîäèòè â³äíîñèíè ³ç Єìåíîì òà Іíä³єþ â àê-
âàòîð³¿ Чåðâîíîãî ìîðÿ, îðãàí³çóâàâ âèïóñê çîëîòî¿ ìîíåòè [19].

1 Єгипет був на першому місці за рівнем економічного розвитку та виробничими потуж-
ностями. Втім, подекуди провінція Єгипет поступалася Сицилії обсягами транзитного сегменту.

2 Після 293 р. – ключова регулярна військова одиниця для сукупності східних провінцій Рим-
ської імперії.

3 Коректне латинське написання імені – Lucius Domitius Domitianus.
4 Доміцій Доміціан публічно декларував «несправжність» системи тетрархії Діоклетіана. 
5 Титул «Сотер» (давньогрецький оригінал – Σωτήρ) означає «Спаситель». Поняття прийшло 

в елліністичні династичні правління з олімпійської міфології. Під час управління Птолемеїв 
вважалося грецьким аналогом традиційного єгипетського поняття «фараон». Давньоєгипетські 
жерці називали «сотерами» римських імператорів – як принцепсів, так і домінусів. 
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Ó ëèñòîïàä³-ãðóäí³ 297 ð. çàêîííèé àâãóñò-äîì³íóñ Д³îêëåò³àí ä³ñòàâñÿ ç³ ñâîєþ ïîëüî-
âîþ àðì³єþ äî Єãèïòó, øâèäêî ðîçãðîìèâ ðîçð³çíåí³ çàãîíè «ñåïàðàòèñò³â» Дîì³ö³àíà. В 
ãðóäí³ 297 ð. ïî÷àëàñÿ ìàñøòàáíà îáëîãà ò. çâ. «äîì³ö³àíîâî¿ ñòîëèö³» – Àëåêñàíäð³¿ [20].

Сìåðòü Дîì³ö³ÿ Дîì³ö³àíà ï³ä ÷àñ îáëîãè äîçâîëèëà єãèïåòñüêèì ÷èíîâíèêàì, ñïðÿ-
ìîâàíèì ïðîòè ïîäàòêîâî¿ ïîë³òèêè Д³îêëåò³àíà, ïðîãîëîñèòè «сотером» ÷åðãîâîãî 
ïðåòåíäåíòà-óçóðïàòîðà – àëåêñàíäð³éñüêîãî ìàã³ñòðàòà Àâðåë³ÿ Àõ³ëëåÿ [21, p. 79]6.  
В³í òåæ íàìàãàâñÿ ïîêëàäàòèñÿ íà ïðåäñòàâíèê³â ì³ñöåâî¿ åë³òè, æåðö³â. Пðîòå ãî-
ëîä ³ â³éñüêîâ³ çâèòÿãè Д³îêëåò³àíà äóæå øâèäêî ïðèìóñèëè Àâðåë³ÿ Àõ³ëëåÿ çäàòè 
Àëåêñàíäð³þ. М³ñòî ïðèïèíèëî ñóïðîòèâ ó áåðåçí³ 298 ð. [14, p. 17]. Жèòåë³ çàçíàëè 
æîðñòîêèõ ïåðåñë³äóâàíü, òîä³ ÿê ñàìîãî Àõ³ëëåÿ Д³îêëåò³àí ñòðàòèâ «çà çðàäó Рèì-
ñüêîãî Íàðîäó» [22]7.

Вçÿâøè ï³ä êîíòðîëü òåðåíè Єãèïòó, Д³îêëåò³àí îïóáë³êóâàâ «Єгипетський 
Едикт», ñïåö³àëüíèì ïðåäìåòîì ÿêîãî ñòàëî âèëó÷åííÿ ç óæèòêó ò. çâ. «вчених 
книг». Îêðåì³ íîðìè ñïðÿìîâóâàëèñÿ íà êîíòðîëü ä³ÿëüíîñò³ єãèïåòñüêèõ æåðö³â ³ 
ðåì³ñíèê³â [23, p. 179]. 

Іñòîðèêè çàçâè÷àé ïîÿñíþþòü öåé åäèêò óòèë³òàðíî [24]. Мîâëÿâ, Д³îêëåò³àí ïðàã-
íóâ ïîçáàâèòè єãèïåòñüêèõ ÷èíîâíèê³â ìîæëèâîñò³ ñàìîñò³éíî àäì³í³ñòðóâàòè âèäî-
áóòîê çîëîòà ³ ñð³áëà8, óíåìîæëèâëþâàâ òðàäèö³éí³ êîíòðàáàíäí³ çàíÿòòÿ. В³äïîâ³äíî, 
êóïöÿì ³ ÷èíîâíèêàì Єãèïòó ñòàâàëî íàáàãàòî ñêëàäí³øå ï³äòðèìóâàòè ïîòåíö³éíèõ 
«ôàðàîí³â-óçóðïàòîð³â» åêîíîì³÷íî [18]. Ç³ ñâîãî áîêó, íå ðåêîìåíäóþ íåõòóâàòè ñëî-
âîñïîëó÷åííÿì «вчені книги». П³ä îñòàíí³ìè âáà÷àëàñÿ ðîçâèíåíà ïèñåìíà òðàäèö³ÿ 
Єãèïòó Дèíàñò³¿ Пòîëåìå¿â (306–30 ðð. äî í. å.), à òàêîæ îáґðóíòóâàííÿ â³äöåíòðîâèõ 
ðóõ³â ì³ôî³ñòîðè÷íèìè ïåðåêàçàìè ïðî ôàðàîí³â Вåðõíüîãî / Íèæíüîãî Єãèïòó [25]. 

Тàê ÷è ³íàêøå, Д³îêëåò³àí óêëàâ Єãèïåòñüêèé Еäèêò ³ç ìåòîþ ïîñèëåííÿ êóëüòóðíî¿ 
ðîìàí³çàö³¿ Єãèïòó. Тîãî æ òàêè 298-ãî ðîêó ³ìïåðàòîð ðîçä³ëèâ Єãèïåò íà òðè îêðåì³ 
ïðîâ³íö³¿ – Єãèïåò Ф³âà¿äñüêèé (Aegyptus Thebais), Єãèïåò Þï³òåðà (Aegyptus Jovia), 
Єãèïåò Гåðêóëåñà (Aegyptus Herculia) [10; 13; 18]. Еêîíîì³÷íèé ï³äõ³ä ö³є¿ ðåôîðìè 
ðîáèâ ïðèðå÷åíîþ íà íåâäà÷ó áóäü-ÿêó ñïðîáó ÷åðãîâî¿ єãèïåòñüêî¿ «óçóðïàö³¿». 

«Íîâà» єãèïåòñüêà ïîë³òèêà äîçâîëèëà ³ìïåðàòîðó çíîâó ïðîäåìîíñòðóâàòè âíó-
òð³øí³ì ³ çîâí³øíüîïîë³òè÷íèì àêòîðàì ñèëó ôåäåðàòñüêèõ äîãîâîð³â ³ç íàâêîëèø-
í³ìè âàðâàðñüêèìè ïëåìåíàìè. Îñê³ëüêè áóä³âíèöòâî ñóö³ëüíî¿ ë³í³¿ ë³ìåñíèõ óêð³-
ïëåíü íà ï³âäí³ (ó Вåðõíüîìó Єãèïò³) í³êîëè íå ìàëî åêîíîì³÷íî¿ ÷è â³éñüêîâî¿ 
äîö³ëüíîñò³, à óçóðïàö³¿ Дîì³ö³ÿ Дîì³ö³àíà é Àâðåë³ÿ Àõ³ëëåÿ äåçîðãàí³çóâàëè ÷è-
íîâíèöüêèé àïàðàò ï³âäåíí³øå Ф³â9, òî âñ³ ì³ñòà ³ ñåëèùà Вåðõíüîãî Єãèïòó âèÿâèëè-
ñÿ íåçàõèùåíèìè ïåðåä ñåð³єþ íàá³ã³â ïëåìåí³ áëåìì³¿â (blemmyae). Îñòàíí³ ðîáèëè 
ðåéäè ç òåðèòîð³é ñó÷àñíîãî Сóäàíó [26].

6 Коректне латинське написання імені: Aurelius Achilleus.
7 Звертаю увагу: юридична підстава для страти Ахіллея цілковито «республіканська» (він 

«зрадив Римський Народ», а не особу імператора чи якусь державну установу).
8 Провінційна адміністрація Єгипту користувалася відповідними привілеями від часів при-

лучення до складу Римської Республіки Октавіаном Августом (30 р. до н. е.) [13].
9 Сучасне єгипетське місто Луксор. 



47

Óñâ³äîìëþþ÷è ïîòðåáó âòðèìàòè єãèïåòñüê³ çåìë³ ï³ä êîíòðîëåì, Д³îêëåò³àí ðîç-
ïî÷àâ ïåðåìîâèíè ç êîíêóðåíòàìè áëåì³¿â – íóá³éöÿìè-íîáàòàìè (nobatae). Щå á³ëÿ 
âèòîê³â «єãèïåòñüêî¿ êàìïàí³¿», ó 297 ð. íîáàòè îòðèìàëè lex foedus íà íåâèçíà÷å-
íèé àôðèêàíñüêèé ïðîñò³ð – ì³æ Еô³îï³єþ òà ïîðîãàìè Í³ëà [27, p. 35]. Сïî÷àòêó 
ïîçèòèâíå ñòàâëåííÿ ðèìñüêî-єãèïåòñüêî¿ àäì³í³ñòðàö³¿ Д³îêëåò³àíà äî ïëåìåí³ íîáà-
ò³â âèêëèêàëî áóðõëèâó íåãàòèâíó ðåàêö³þ áëåìì³¿â. Îñòàíí³ ñïåðøó ïîãðàáóâàëè 
ïðèêîðäîíí³ ðàéîíè Вåðõíüîãî Єãèïòó, àëå, çóñòð³âøè îï³ð ðåãóëÿðíèõ ñèë ïîëüîâî¿ 
àðì³¿, ïîïðîñèëèñÿ ó федератське підданство ðèìñüêîìó ³ìïåðàòîðó [28]. Дî ê³íöÿ 
298 ð. Д³îêëåò³àí óñå æ íàäàâ áëåìì³ÿì lex foedus íà ïðèëåãë³ äî Àêñóìó (Еô³îï³¿) 
çåìë³ [18, p. 17–18]10. Фåäåðàòè-íîáàòè ïåðåñåëèëèñÿ äî ñó÷àñíèõ ðàéîí³â ï³âí³÷íîãî 
é öåíòðàëüíîãî Сóäàíó [28, p. 16–17].

Çì³íà ïîë³òè÷íî¿ ìàïè àôðèêàíñüêèõ òåðèòîð³é 297-298 ðð. ñóïðîâîäæóâàëàñÿ 
âçàєìíèìè êëÿòâàìè â³ðíîñò³ [27, p. 35]. Іìïåðàòîð-äîì³íóñ Д³îêëåò³àí áóâ âèçíàíèé 
«âåðõîâíèì ïðàâèòåëåì» îáîìà çàçíà÷åíèìè ïëåìåíàìè [26; 27]. Íóá³éñüê³ àôðèêàí-
ö³ íàâ³òü òèòóëóâàëè àâãóñòà «ñîòåðîì Íóá³¿». Íîáàòè ³ áëåìì³¿, âîëîä³þ÷è ñòàòóñîì 
ôåäåðàò³â, çîáîâ’ÿçàëèñÿ âèñòàâëÿòè â³éñüêîâ³ êîíòèíãåíòè íà ïåðøèé çàêëèê ðèì-
ñüêèõ ³ìïåðàòîð³â. Îñòàíí³, â îñîá³ àâãóñòà Д³îêëåò³àíà, îá³öÿëè àôðèêàíñüêèì ï³ä-
äàíèì ï³äòðèìêó òà çàõèñò. Кëÿòâè ñêð³ïëþâàëèñÿ ïåðåäà÷åþ ôåäåðàòñüêî¿ ïëàòí³. 

Кëþ÷îâ³ ïëåìåíà òåïåð³øíüîãî Сóäàíó ïåðåõîäèëè â àäì³í³ñòðàòèâíå â³äàííÿ 
âåðõíüîєãèïåòñüêîãî ÷èíîâíèöòâà. Рåàë³çîâàíà ï³ñëÿ 298 ð. ñèñòåìà â³äíîñèí (òîáòî 
ãðîøîâå утримання нубійців Римом) ÷àñòî íåïðàâèëüíî íàçèâàєòüñÿ ³ñòîðèêàìè 
«ñïëàòîþ äàíèíè» [18]. Жîäíî¿ «äàíèíè» Д³îêëåò³àí íå ïëàòèâ àôðèêàíñüêèì ïëå-
ìåíàì, àëå âèïëàòà îô³ö³éíî¿ ôåäåðàòñüêî¿ ïëàòí³ ïîñòóëþâàëàñÿ âàæëèâèì ôàêòî-
ðîì óòðèìàííÿ ïðèêîðäîííèõ âàðâàð³â-ôåäåðàò³â â³ä çãóáíèõ ïðàêòèê ïîãðàáóâàííÿ 
ôðîíòèðíèõ ðàéîí³â Іìïåð³¿ [29, p. 131]. 

Вïðîäîâæ 298–299 ðð., çà äîïîìîãè íóá³éñüêèõ ïëåìåí, Д³îêëåò³àí ðîçïî÷àâ ïå-
ðåãîâîðè ç Еô³îï³єþ [29, p. 131]. Çàäîâãî äî «ä³îêëåò³àíîâèõ ðåôîðì», òðàíñôîðìàö³¿ 
ðåæèìó ïðèíöèïàòó â äîì³íàò, єãèïåòñüêîãî ïîõîäó, åô³îïñüê³ çåìë³ ââàæàëèñÿ «клі-
єнтською базилеєю» Рèìó. Вò³ì, â³äíîñèíè Іìïåð³¿ ³ç Еô³îï³єþ (Àêñóìîì) ñêëàäà-
ëèñÿ íåñòàá³ëüíî. Яêùî ðèìñüê³ ³ìïåðàòîðè ïðè¿æäæàëè ç â³çèòàìè äî Єãèïòó11, òî 
åô³îïñüê³ ïðàâèòåë³ íå ñîðîìèëèñÿ âèÿâëÿòè ¿ì ñâî¿ ïîê³ðí³ñòü òà â³ääàí³ñòü. Îäíàê, 
ÿêùî îô³ö³éíèé Рèì äîâãî óíèêàâ áåçïîñåðåäíüî¿ ó÷àñò³ ó âíóòð³øíüîєãèïåòñüêèõ 
÷èíîâíèöüêèõ àáî êóïåöüêèõ ñïðàâàõ, òî Еô³îï³ÿ íåãàéíî â³äîêðåìëþâàëàñÿ [30]. 

Íà ìåæ³ 298–299 ðð. Д³îêëåò³àí ðîçðàõîâóâàâ âðåãóëþâàòè «åô³îïñüêå ïèòàííÿ» 
çàðàäè îñòàòî÷íîãî óòâåðäæåííÿ Рèìñüêî¿ ³ìïåð³¿ íà çàõ³äíîìó óçáåðåææ³ Іíä³é-
ñüêîãî îêåàíó. Тîðã³âëÿ ç Іíäîñòàíîì (â îáõ³ä Сàñàí³äñüêîãî Іðàíó) ìàëà ñòðàòåã³÷íå 
çíà÷åííÿ äëÿ Рèìó [31, p. 20–21]. Çàëèøèòè Еô³îï³þ îñòîðîíü ðèìñüêî¿ çîâí³øíüî¿ 
ïîë³òèêè âèäàâàëîñÿ íåìîæëèâèì. Îäíàê, âíàñë³äîê ïîòðåáè çîñåðåäèòèñÿ íà âíó-

10 Йдеться про узбережжя Червоного моря.
11 Для прикладу, подорож імператора Адріана (роки правління: 117-138) від Александрії до 

Фів (130 рік) [25].
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òð³øí³é ïîë³òèö³ (çîêðåìà, ðåë³ã³éí³é), Д³îêëåò³àí íå âñòèã ï³äãîòóâàòè ïîâíîö³ííó 
íîðìàòèâíî-ïðàâîâó áàçó ðèìñüêî-åô³îïñüêèõ âçàєìîâ³äíîñèí. Àêñóìñüêî-åô³îïñüêà 
ïðîáëåìà çàëèøèëàñÿ àêòóàëüíîþ äëÿ éîãî ñïàäêîєìö³â – Гàëåð³ÿ (ðîêè ïðàâë³ííÿ: 
305–311), Кîíñòàíòèíà (ðîêè ïðàâë³ííÿ: 306–337), Кîíñòàíö³ÿ ІІ Àð³àíèíà (ðîêè 
ïðàâë³ííÿ: 337–361) [29, p. 131].

В áóäü-ÿêîìó ðàç³, єãèïåòñüêà êàìïàí³ÿ Д³îêëåò³àíà âêðàé âàæëèâà äëÿ ïîäàëüøîãî 
³ñòîðèêî-þðèäè÷íîãî îñìèñëåííÿ ôåíîìåíó ïðàâîâî¿ ñóá’єêòíîñò³ Рèìñüêî¿ ³ìïåð³¿.

Тàê, àâãóñò Д³îêëåò³àí óòèõîìèðèâ áóíò³âíó Àëåêñàíäð³þ (áåðåçåíü 298 ðîêó). 
Çäîáóâøè ì³ñòî, ë³êâ³äóâàâøè óçóðïàòîðà, Д³îêëåò³àí ïóáë³÷íî íàãîëîñèâ: Єãèïåò 
(Aegyptus) íàëåæèòü «Рèìñüêîìó Íàðîäó» на підставі òàê çâàíîãî «історичного 
права» [20, p. 25–38]. Гîòóþ÷è «Єãèïåòñüêèé Еäèêò» 298 ð., Д³îêëåò³àí óæèâ ïîíÿòòÿ 
«історичне право на територію» â ïóáë³÷í³é ðèòîðèö³. Çðåøòîþ, ñàìå â³í çàïðî-
âàäèâ öå ñëîâîñïîëó÷åííÿ ó ïóáë³÷íî-ïðàâîâèé óæèòîê íîâîãî äîì³íàòíîãî ðåæèìó.

І «Вåðõí³é Єãèïåò» (Aegyptus Superior), ³ «Íèæí³é Єãèïåò» (Aegyptus Inferior) òëó-
ìà÷èëèñÿ ðèòîðèêîþ Д³îêëåò³àíà ÿê «здобутки» Îêòàâ³àíà Àâãóñòà. Їõíє ïðèëó÷åííÿ 
«íàçàâæäè» çðîáèëî Сåðåäçåìíå ìîðå «âíóòð³øí³ì îçåðîì» Рèìñüêîãî Íàðîäó [23]12. 

Іäåîëîã³÷íå íàâàíòàæåííÿ ïîñòàíîâ Д³îêëåò³àíà ñòîñîâíî єãèïåòñüêèõ ñïðàâ âè-
ïëèâàëî ³ç ïàðàäîêñàëüíîãî òâåðäæåííÿ: «історичні права» римлян на Єгипет 
перевершують «історичні права» самих жителів Єгипту [25]. Кð³ì òîãî, âðàõî-
âóþ÷è ñòðàòåã³÷íå ðîçòàøóâàííÿ òà âèêëþ÷íå åêîíîì³÷íå çíà÷åííÿ êðà¿íè, ñèñòåìà 
òåòðàðõ³¿ íàìàãàëàñÿ çàñòðàõóâàòèñÿ â³ä ïîñÿãàíü áóäü-ÿêèõ óçóðïàòîð³â àáî çîâí³ø-
í³õ ñèë13. Îòîæ, þðèäè÷íå ôîðìóëþâàííÿ Д³îêëåò³àíà ïðî ðèìñüêå ³ñòîðè÷íå ïðàâî 
íà òåðèòîð³¿ Вåðõíüîãî ³ Íèæíüîãî Єãèïòó адресувалося íå ñò³ëüêè ïîïë³÷íèêàì 
Дîì³ö³ÿ Дîì³ö³àíà, Àâðåë³ÿ Àõ³ëëåÿ òîùî, ñê³ëüêè попереджало äàëåêîñÿæí³ ãåîïî-
ë³òè÷í³ ïëàíè ³ðàíñüêèõ çâåðõíèê³â [24].

Щîá óíèêíóòè ïîòåíö³éíèõ ïðîâîêàö³é ³ðàíñüêî¿ Дèíàñò³¿ Сàñàí³ä³â, ÿêà ðîçðà-
õîâóâàëà ï³äêóïèòè äëÿ äåñòðóêòèâíî¿ ãðàá³æíèöüêî¿ ä³ÿëüíîñò³ âåëèê³ ãðóïè àðàâ³é-
ñüêèõ êî÷³âíèê³â-áåäó¿í³â, Д³îêëåò³àí çíà÷íî ïîñèëèâ ðåæèì â³éñüêîâî¿ äèêòàòóðè 
âñåðåäèí³ òðüîõ ðåîðãàí³çîâàíèõ єãèïåòñüêèõ ïðîâ³íö³é. Іìïåðàòîð ñàì ñåáå íàä³ëèâ 
ïðàâîì áåçïîñåðåäíüîãî àäì³í³ñòðóâàííÿ [24]. 

Висновки. «Єгипетський Едикт» Д³îêëåò³àíà 298 ð. îãîëîøóâàâ çëî÷èííîþ 
íàâ³òü ³äåþ â³äíîâëåííÿ ñàìîñò³éíîñò³ єãèïåòñüêî¿ ïîë³ò³¿ [16; 20; 22]. 

Íà äóìêó Д³îêëåò³àíà, çðîñòàííÿ ñåïàðàòèçìó, ç îãëÿäó íà äîñâ³ä ïîâñòàííÿ 
297–298 ðð., âñå æ òàêè ìîãëî âèÿâèòèñÿ ïîë³òè÷íîþ ðåàëüí³ñòþ. Îäíàê, äëÿ ðåà-
ë³çàö³¿ àìá³ö³é, çðàäíèêè-÷èíîâíèêè ïîòðåáóâàëè ïîòóæíîãî ô³íàíñîâî-åêîíîì³÷íîãî 
æèâëåííÿ [31, p. 1–24]. Яê íàñë³äîê, æðåöòâî òà êóïåöòâî ïîçáàâëÿëèñÿ ô³íàíñîâî¿ 
«ïîäóøêè», îñê³ëüêè Д³îêëåò³àí íàìàãàâñÿ ë³êâ³äóâàòè íåêîíòðîëüîâàíó Рèìîì по-
середницьку торгівлю ÷åðâîíîìîðñüêîãî óçáåðåææÿ ç Іíäîñòàíîì. Іìïåðàòîð áàæàâ 

12 Оригінальне латинське позначення – «Mare Internum» («внутрішнє море»).
13 Після 226 р. н. е., про бажання приєднати весь римський «Схід» та, особливо, провінцію Єги-

пет, неодноразово публічно висловлювалися шахіншахи Персії – представники Династії Сасанідів.
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äîñÿãòè ö³є¿ ïîë³òèêî-åêîíîì³÷íî¿ ìåòè øëÿõîì íàäàííÿ ôåäåðàòñüêîãî ñòàòóñó íó-
á³éñüêèì ïëåìåíàì áëåìì³¿â ³ íîáàò³â [27]14.

«Єгипетський Едикт» 298 ð. òà çì³öíåííÿ ðèìñüêèõ ïîçèö³é ó ï³âí³÷íî-çàõ³äí³é 
Àôðèö³ (Єãèïåò, Сóäàí, Еô³îï³ÿ) âèêëèêàëè çàêîíîì³ðíå ðîçäðàòóâàííÿ ³ðàíñüêî¿ 
Дèíàñò³¿ Сàñàí³ä³â [6]. Îñòàíí³ ââàæàëè ñåáå þðèäè÷íèìè ïðîäîâæóâà÷àìè àíòè÷íî¿ 
Дèíàñò³¿ Àõåìåí³ä³â (559–330 ðð. äî í. å.), äåêëàðóþ÷è ïðåòåíç³¿ íà âñ³ ðèìñüê³ ïðî-
â³íö³¿ Бëèçüêîãî Сõîäó ³ Мàëî¿ Àç³¿, ÿê³ Àëåêñàíäð Мàêåäîíñüêèé âïðîäîâæ 332–330 
ðð. äî í. å. ï³äïîðÿäêóâàâ ãðåêî-ìàêåäîíñüêîìó Еëë³íñüêîìó ñîþçó (Ἑλληνικός). 

Пðåòåíç³¿ Дèíàñò³¿ Сàñàí³ä³â çâó÷àëè ïóáë³÷íî, íå ïðèõîâóâàëèñÿ [9; 11; 14]. 
Вî÷åâèäü, îô³ö³éíèé Кòåñèôîí ïðàãíóâ ïîñèëèòè âëàñí³ âèõ³äí³ ïîçèö³¿ ó ìåæàõ 
î÷³êóâàíî¿ äèïëîìàòè÷íî¿ ðîçâ’ÿçêè. Тàê, ðîçóì³þ÷è, ùî â³éñüêîâî-ïîë³òè÷íà êðèçà 
Рèìñüêî¿ ³ìïåð³¿ III ñòîë³òòÿ í. å. äîá³ãëà ëîã³÷íîãî çàâåðøåííÿ, óñâ³äîìëþþ÷è ïîñè-
ëåííÿ ³ìïåðñüêîãî êîíòðîëþ íàä áóíò³âíèì Єãèïòîì, ³ðàíñüê³ Сàñàí³äè âäàëèñÿ äî 
ïåðåãîâîð³â ³ç Д³îêëåò³àíîì. Вðåøò³-ðåøò, ê³ëüêàð³÷íà ïðèêîðäîííà â³éíà çàâåðøè-
ëàñÿ Í³ñ³á³ñüêèì ìèðíèì äîãîâîðîì 298 ðîêó [14, p. 18].
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Анотація
Мельник В. М. Режим домінату в Римській імперії та підстави Єгипетського Едик-

ту 298 року. – Сòàòòÿ.
Тåêñò ñòàòò³ ïðèñâÿ÷åíî ïðàâîâ³é ñóá’єêòíîñò³ Рèìñüêî¿ ³ìïåð³¿ íà òåðåíàõ Єãèïòó òà 

ïðèëåãëîãî ôðîíòèðó (Íóá³ÿ, Еô³îï³ÿ). Ç’ÿñîâóþòüñÿ ôîðìàëüí³ ï³äñòàâè ðèìñüêî¿ äåð-
æàâíîñò³ â ìîìåíò ïåðåõîäó â³ä ïðèíöèïàòó äî ðåæèìó äîì³íàòó. Àêöåíòóєòüñÿ çàãàëüíå 
ïîë³òè÷íå òà åêîíîì³÷íå çíà÷åííÿ Єãèïòó â ñèñòåì³ ïðîâ³íö³é Рèìñüêî¿ ³ìïåð³¿. Àâòîð 
çâåðòàє óâàãó íà ïðàãíåííÿ ðåã³îíàëüíèõ åë³ò Єãèïòó ôóíêö³îíóâàòè àâòîíîìíî. В³äïîâ³ä-
íî, Єãèïåò ÷àñ³â ³ìïåðàòîðñòâà Д³îêëåò³àíà (ðîêè ïðàâë³ííÿ: 284–305) âèÿâèâñÿ öåíòðîì 
äëÿ îðãàí³çîâàíèõ â³äöåíòðîâèõ (ñåïàðàòèñòñüêèõ) ðóõ³â. Рåôîðìè Д³îêëåò³àíà, çîêðåìà 
çðîñòàííÿ âèäàòê³â íà óòðèìàííÿ ïîëüîâî¿ àðì³¿, ïðèçâåëè äî ïåðøî¿ ôàçè ïîâñòàííÿ. Бóíò 
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297 ðîêó íà ïî÷àòêó ðîçâèâàâñÿ äîâîë³ óñï³øíî. Сåíàòîð Дîì³ö³é Дîì³ö³àí äîì³ãñÿ âëàñ-
íîãî «ïðîãîëîøåííÿ» ³ìïåðàòîðîì â Àëåêñàíäð³¿. Пðîòå â³éñüêîâå âòðó÷àííÿ Д³îêëåò³àíà 
øâèäêî çëàìàëî ñèòóàö³þ íà êîðèñòü çàêîííî¿ âëàäè. П³ñëÿ ñìåðò³ Дîì³ö³ÿ Дîì³ö³àíà, óçóð-
ïàö³þ ïåâíèé ÷àñ ïðîäîâæóâàâ Àâðåë³é Àõ³ëëåé. Вðåøò³-ðåøò, ó áåðåçí³ 298 ð. Д³îêëåò³àí 
çàõîïèâ Àëåêñàíäð³þ òà ñòðàòèâ Àõ³ëëåÿ. Пðèíöèïîâî âàæëèâî äëÿ ðîçóì³ííÿ ïðàâîâî¿ 
ïðèðîäè ³ ñóá’єêòíîñò³ ðåæèìó äîì³íàòó, ùî ó÷àñíèêîì ïðîòèñòîÿííÿ çàêîííî¿ âëàäè óçóð-
ïàòîðàì âèÿâèâñÿ Рèìñüêèé Сåíàò. Дëÿ ïðèêëàäó, Сåíàò ÿê çàêîíîäàâ÷èé îðãàí âèçíàâ 
çëî÷èííèìè ä³¿ Дîì³ö³ÿ Дîì³ö³àíà òà Àâðåë³ÿ Àõ³ëëåÿ. Кð³ì òîãî, îáèäâà óçóðïàòîðè êëàñè-
ô³êóâàëèñÿ ïîñòàíîâàìè Сåíàòó â ÿêîñò³ «âîðîã³â Рèìñüêîãî Íàðîäó». Тàêå ôîðìóëþâàííÿ 
äå-þðå ï³äòâåðäæóє ðåñïóáë³êàíñüêèé õàðàêòåð ôîðìè äåðæàâè ó Рèìñüê³é ³ìïåð³¿. Ç ìåòîþ 
çàêð³ïëåííÿ ðåôîðìîâàíîãî äîì³íàòíîãî ëàäó âñåðåäèí³ Єãèïòó, Д³îêëåò³àí îïóáë³êóâàâ 
«Еäèêò» 298 ðîêó. Тåêñò Еäèêòó ïðèñâÿ÷åíî ³äåîëîã³÷í³é ï³äòðèìö³ ðèìñüêîãî ïàíóâàííÿ. 
Дëÿ åôåêòèâíîñò³ âðÿäóâàííÿ Д³îêëåò³àí ðåîðãàí³çóâàâ àäì³í³ñòðàòèâíî-òåðèòîð³àëüíèé 
óñòð³é, âèîêðåìèâøè òðè íîâ³ ïðîâ³íö³¿. Вàæëèâî, ùî íàâåäåííÿ ïîðÿäêó â ñàìîìó Єãèïò³ 
çóìîâèëî íåîáõ³äí³ñòü óêëàäåííÿ óãîä ïðî lex foedus ³ç íóá³éñüêèìè ïëåìåíàìè (áëåì³ÿìè, 
íîáàòàìè). Пðàâîâà òâîð÷³ñòü Д³îêëåò³àíà òàêîæ ñïðÿìîâóâàëàñü íà äîâåäåííÿ êë³єíòñüêî-
ãî ñòàòóñó åô³îïñüêîãî Àêñóìó.

Ключові слова: äîì³íàò, Рèìñüêèé Єãèïåò, Àêñóì, áëåì³¿, íîáàòè, lex foedus, Єãèïåò-
ñüêèé Еäèêò, ì³æíàðîäíà ïðàâîñóá’єêòí³ñòü.

Summary
Melnyk V. M. The Regime of Dominate in the Roman Empire and the Novels of the 

298 AD Egyptian Edict. – Article.
The article is devoted to the legal subjectivity of the Roman Empire on the territory of Egypt 

(Provincia Aegyptus) and the adjacent frontiers (Nubia, Ethiopia). The formal basic elements 
of Roman Statehood at the time of the regime transition from the Principate to the Dominate 
are clarified. The general political and economic importance of Egypt in the commonwealth 
system of the Roman Empire provinces is emphasized. The author draws attention to the 
desire of the regional elites of Egypt to function autonomously. Accordingly, during the reign 
of Diocletian (284–305 AD), Aegyptus turned out to be a center for organized separatist 
political movements. Diocletian’s reforms, in particular the increase in expenditure on the 
maintenance of the field army, led to the first phase of the local civil war. 297 AD rebellion 
developed quite successfully at the beginning. Senator Domitius Domitianus obtained his own 
“proclamation” as “Roman Emperor” in Alexandria. However, Diocletian’s military intervention 
quickly turned the tide in favor of the legitimate government. After the death of Domitius 
Domitianus, the usurpation was continued for some time by Aurelius Achilleus. Finally, in 
March 298 AD, Diocletian captured Alexandria and executed Achilleus. It is fundamentally 
important for the understanding of the legal nature and subjectivity of the Dominate Regime 
that the Roman Senate turned out to be a participant in the confrontation between legitimate 
power and the usurpers. For example, the Senate as a legislative body recognized the actions 
of Domitius Domitianus and Aurelius Achilleus as criminal. In addition, both usurpers were 
classified by Senate resolutions as “enemies of the Roman People”. This formulation de jure 
confirms the republican nature of the state form in the Roman Empire. To consolidate the 
reformed Dominate system within Egypt, Diocletian published the “Edict” in 298 AD. The 
text of the Edict is devoted to the ideological support of the Roman imperial order. For the 
efficiency of governance, Diocletian reorganized the administrative-territorial system, setting 
aside three new provinces. It is important that the establishment of a “new” order in Egypt 
itself necessitated the transition of lex foedus with the Nubian tribes (Blemmyes, Nobatae). 
Diocletian’s legal creativity was also aimed at proving the client status of Ethiopian Aksum.

Key words: Dominate, Roman Egypt, Aksum, Blemmyes, Nobatae, lex foedus, 298 AD 
Egyptian Edict, international legal personality.
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EUROPEAN COURT OF HUMAN RIGHTS’ JUDGEMENTS 
IMPLEMENTATION BY LOCAL AND REGIONAL AUTHORITIES: 

RELEVANT PUBLICATIONS ON THE TOPIC1

Problem statement and its connection with important scientific or practical 
tasks. The role of local and regional authorities in the implementation of European court 
of the human rights (ECtHR) judgments is a relatively recent concern compared to the 
broader issue of ECtHR judgment implementation. For decades, matters related to the 
implementation of ECtHR judgments were generally deliberated by specialists, primarily 
in international law. Similarly, matters involving local government and local/regional 
authorities were discussed more generally, predominantly by constitutional lawyers. 
Notably, scholars such as E. Lambert, M. Saul, and others increasingly emphasize 
that local and regional authorities have been minimally involved in the execution of 
ECtHR judgments thus far. They explore pertinent practical examples and highlight the 
potential of these authorities.

Analysis of recent research and publications, which initiated the solution 
of this problem and on which the author relies, highlighting previously 
unresolved parts of the overall problem to which the article is devoted. The 
doctrinal sources in this domain can be divided into the groups based on 2 main criteria. 

The first criterion pertains to the specific legal domain in which the researcher 
specializes. The majority of the cited authors possess expertise in international law, 
while a smaller portion, including the author of this project, are constitutional lawyers 
trained within the context of national legal traditions. This distinction significantly 
influences their perspectives, the structure of their arguments, and the formulation of 
their proposals, among other aspects.

The second criterion involves the subject matter that captures the researcher's 
interest.

As the topic is rather new in the contemporary legal science, the Ukrainian journals 
have only some publications, that only mention the problem (see [1–6]). That is why 

1 Funded under the EU’s Marie Skłodowska-Curie Actions «MSCA4Ukraine» (individual 
project ‘The role of local authorities in the implementation of the judgments of the European 
court of human rights’).
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this articles covers the works of the foreign authors – including Lambert E., Mallory C., 
Murray R., De Vos Ch., Hennekens H. and others. 

The aim of the article is to provide annotations for publications by authors who 
analyze academic works on the problems of implementing ECtHR judgments without the 
specific reference to the involvement of local and regional authorities. These annotations 
may prove useful for researchers investigating the role of local and regional authorities 
in implementing ECtHR judgments.

The main text. As for August, 2023, there are currently no academic articles or 
books dedicated precisely to the participation of local and regional authorities in the 
execution of judgments by the ECtHR. On one hand, this is not particularly surprising, 
given that the concept of involving these actors in this procedure is relatively new. On 
the other hand, this idea emerged as a response to the so-called 'implementation crisis,' 
and scholarly discussions encompass not only the engagement of local and regional 
authorities, but also other actors. 

One such category of actors includes non-governmental organizations both at the 
national and local levels. Publications already exist that discuss their experiences in this 
domain and their potential contributions if they were to be engaged in the implementation 
of ECtHR judgments.2

Revisiting the second criterion, the majority of the publications cited in this project 
fall into one of two groups:

– the academic works on the problems of implementing ECtHR judgments (with or 
without specific reference to the involvement of local and regional authorities);

– the academic works on the analysis of the potential of the local and regional 
authorities in ensuring the human rights, mostly without specific reference to the 
implementation of the ECtHR judgments.

Academic works on the problems of implementing ECtHR judgments without the 
specific reference to the involvement of local and regional authorities are often referred 
to as 'visionary articles'. This category of academic works encompasses relevant sources 
that focus on the traditional hurdles of implementing ECtHR judgments, without specific 
mention of the participation of local and regional authorities. These sources provide 
insights into the fundamental concepts of implementing ECtHR judgments. Their 
authors assume that "[u]nder the European Convention on Human Rights (ECHR), a 

2 See, for example, this publications: Aysel Küçüksu ‘Enforcing Rights Beyond Litiga-
tion: Mapping NGO Strategies in Monitoring ECtHR Judgement Implementation’; Elif Erken 
‘Non-governmental organisations and national human rights institutions monitoring the ex-
ecution of Strasbourg judgments : an empirical perspective on Rule 9 communications’ and 
‘The participation of non-governmental organisations and national human rights institutions in 
the execution of judgments of the Strasbourg Court : exploring Rule 9 communications at the 
Committee of Ministers’; Elisabeth Lambert Abdelgawad ‘The Court as a part of the Council of 
Europe: The Parliament Assembly and the Committee of Ministers’ in   ‘Constituting Europe 
: the European Court of Human Rights in a national, European and global context’; Agniesz-
ka Szklanna ‘The Standing of Applicants and NGOs in the Process of Supervision of ECtHR 
Judgments by the Committee of Ministers’; Lucja Miara and Victoria Prais ‘The Role of Civil 
Society in the Execution of Judgement of the European Court of Human Rights’. The publica-
tions are presented in chronological order, and the list is not exhaustive.
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notably robust mechanism was established to hold accountable those states that violate 
rights guaranteed under the Convention and Protocols." [7, p. 21]. They also address 
systematic issues and present the author's perspective on how to reform the system 
(see works of K. Dzehtsiarou, J. Jaskiernia, L. R. Helfer, E. Lambert, A. Nussberger,  
R. Spano and others).

Most of such publications address the international and national levels of 
implementation, while there are also some dedicated solely to the domestic level. Even 
in these cases, the authors refrain from making specific references to the involvement 
of local and regional authorities. However, the authors do highlight that ‘there are 
numerous political, economic and social reasons why states may want to participate in 
a system of human rights protection’ [8, p. 53] and consider all potential actors at that 
level3 – but not the local and regional authorities. Even when the authors examine the 
domestic level and emphasize that ‘the state … is not a single entity: it is composed of 
the executive (and a web of different ministries and departments), the legislature, and 
the judiciary’ [9, p. 22] – they may fail to mention local and regional authorities.

Local and regional authorities are seldom mentioned, and when they are, there are no 
specific proposals about their current or potential roles in implementing ECtHR judgments. 
For instance, H. Hennekens points out that ‘within the governmental organization there 
is a division of labour that causes differences in the mandate and powers of earch part 
of government… the local government is the smallest public institution within a central 
government that acts in the general interest of public’ [10, p. 512], though this thesis 
isn't further developed in his paper.

Since 2010, in legal literature, when authors address the 'implementation crisis,' it has 
become increasingly common for them to note that reforming the existing relationships 
among the bodies already involved in implementation is insufficient. They argue for the 
consideration of involving new actors in this process. E. Lambert in the Max Planck 
Encyclopedia of International Procedural Law:

– highlights the ‘need for participation by more actors’ [11]; and underlines, by 
agreeing with the other authors, that non-execution is often a political, not a legal issue 
[11, p. 3];

– explains that this approach will ‘speed up the implementation process. Other actors 
also become involved in that process as the implementation stage has proved to be quite 
challenging’ [11, p. 3];

– suggests that when incorporating new actors, ‘coordination with external 
stakeholders brings real added value[11, sec. 38]; 

– envisions ‘the importance of synergies and reinforcement of domestic capacities 
needs to be illustrated by the complexity of the required reforms in numerous cases’ 
[11, sec. 39];

3 See, for example, Alice Donald and  Anne-Katrin Speck ‘The Dynamics of Domestic Hu-
man Rights Implementation: Lessons from Qualitative Research in Europe’; Elisabeth Lambert 
Abdelgawad ‘Domestic structures and the implementation of general measures: a synthesis of 
38 national systems’.
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– concludes that, despite some ‘institutional achievements regarding increased 
European and domestic capacities as well as synergies between various actors, there is 
still room for improvement [11, sec. 40]’.

Among the numerous compelling and valuable papers, the most influential ones, 
concerning the potential of local government bodies in the implementation of ECtHR 
judgments, are those authored by the scientists who demonstrate expertise in both 
international and constitutional law (as of one of the branches of the national law).

The first one is one of the papers of S.Greer, titled ‘What’s Wrong with the 
European Convention on Human Rights?’ (2008). The author makes parallels between 
the constitutional justice, this shows the vector of his interest – how the jurisprudence 
could be used to tackle the 'implementation crisis'.

S. Greer starts with the fact, that ‘[t]he European Convention on Human Rights 
is widely regarded as the most successful experiment in the transnational, judicial 
protection of human rights in the world’ [12, p. 680]. 

Right after the introduction, he immediately shifts the focus of the attention to the 
constitutional law issues. He claims, that ‘[t]he underlying difficulty is the reluctance 
of the Strasbourg institutions, and others, to acknowledge that the Convention’s main 
function is not to provide remedies for each deserving applicant. It is, rather, to promote 
convergence in the operation of public institutions at all levels of governance in Europe 
by articulating an abstract constitutional model which member states should then apply 
in their own domestic constitutional systems. This article seeks to make the case for 
“constitutionalization” and to explore the policy implications’ [12, p. 680]. The author 
argues that this issue is of the high importance, because ‘the Council of Europe has failed 
to tackle persistent Convention violations in member states effectively’ [12, p. 691].

S. Greer explains his proposals of how to “domesticate” the European human rights 
debate and to “Europeanize” the national equivalent [12, p. 691]. In this section of the 
article he shows the waste potential of the constitutional law as one of the branches of 
the national legal system to go to the subnational level. The author of the article draws 
the parallels from the national to the European level, for example, underlining, that the 
ECtHR 'has effectively become the constitutional court for greater Europe' [12, p. 684] 
and discussing “Constitutional” v “Individual” Justice [12, p. 684].

The author strengthens his methodological approach by adding, that ‘[i]t is regrettable 
that the Council of Europe has never sought to identify national factors which produce 
low Convention violation rates in a systematic, and scientifically rigorous, manner. 
Indeed, the fact that it lacks a dedicated research department has been the subject 
of criticism’ [12, p. 695] and that ‘there is some evidence that two national factors 
are particularly important: a strong, deeply embedded culture of respect for rights on 
the part of national judicial and non-judicial public authorities, and effective judicial 
processes for challenging violations’ [12, p. 695].

The author concludes that ‘[t] he exercise of public power at every level of governance 
is formally constrained within this framework by a set of internationally justiciable, 
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constitutional rights [12, p. 691]. This opens the door to a variety of proposals, including 
suggestions on how the Congress of Local and Regional Authorities can be involved 
at the European level and how local and regional authorities can be engaged at the 
domestic level to address the implementation crisis.

Conclusion. It goes without saying that problems with the implementation of ECtHR 
judgments are primarily discussed by specialists in international law, who focus on the 
European dimension of these issues. Meanwhile, statistics from the CoE show that the 
crisis is worsening, and specialists are actively seeking ways to address it at various 
levels. The domestic level is receiving increasing attention in general, as are the actors 
engaged in human rights protection at this level. Gradually, legal experts specializing in 
national legal systems are paying more attention to these matters.
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The author generalizes, that as for August, 2023, there are currently no academic articles or 
books dedicated precisely to the participation of local and regional authorities in the execution 
of judgments by the ECtHR. On one hand, this is not particularly surprising, given that the 
concept of involving these actors in this procedure is relatively new. On the other hand, this 
idea emerged as a response to the so-called 'implementation crisis,' and scholarly discussions 
encompass not only the engagement of local and regional authorities, but also other actors. 
One such category of actors includes non-governmental organizations both at the national and 
local levels. Publications already exist that discuss their experiences in this domain and their 
potential contributions if they were to be engaged in the implementation of ECtHR judgments.

Revisiting the second criterion, the majority of the publications cited in this project fall into 
one of two groups: the academic works on the problems of implementing ECtHR judgments 
(with or without specific reference to the involvement of local and regional authorities); the 
academic works on the analysis of the potential of the local and regional authorities in ensuring 
the human rights, mostly without specific reference to the implementation of the ECtHR 
judgments.

The author concludes, that problems with the implementation of ECtHR judgments are 
primarily discussed by specialists in international law, who focus on the European dimension 
of these issues. Meanwhile, statistics from the CoE show that the crisis is worsening, and 
specialists are actively seeking ways to address it at various levels. The domestic level is 
receiving increasing attention in general, as are the actors engaged in human rights protection 
at this level. Gradually, legal experts specializing in national legal systems are paying more 
attention to these matters.

Key words: local self-government, local and regional authorities, human rights, 
implementation of ECtHR judgments, urbanization, grassroots approach.

Анотація
Мішина Н. В. Виконання рішень Європейського суду з прав людини органами міс-

цевого та регіонального самоврядування: актуальні публікації. – Còàòòÿ.
Мåòîþ ñòàòò³ є íàäàííÿ àíîòàö³é äî ïóáë³êàö³é àâòîð³â, ÿê³ àíàë³çóþòü íàóêîâ³ ðîáîòè 

ùîäî ïðîáëåì âèêîíàííÿ ð³øåíü Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè, áåç êîíêðåòíîãî ïî-
ñèëàííÿ íà ó÷àñòü ì³ñöåâèõ òà ðåã³îíàëüíèõ îðãàí³â. Ц³ àíîòàö³¿ ìîæóòü áóòè êîðèñíèìè 
äëÿ äîñë³äíèê³â, ÿê³ äîñë³äæóþòü ðîëü ì³ñöåâèõ òà ðåã³îíàëüíèõ îðãàí³â ó âèêîíàíí³ ð³øåíü 
Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè.

Àâòîð óçàãàëüíþє, ùî íà ñåðïåíü 2023 ðîêó íåìàє àêàäåì³÷íèõ ñòàòåé ÷è êíèã, ïðèóðî-
÷åíèõ ñàìå äî ó÷àñò³ ì³ñöåâèõ òà ðåã³îíàëüíèõ îðãàí³â ó âèêîíàíí³ ð³øåíü Єâðîïåéñüêîãî 
ñóäó ç ïðàâ ëþäèíè. Ç îäíîãî áîêó, öå íå äóæå äèâíî, îñê³ëüêè êîíöåïö³ÿ çàëó÷åííÿ öèõ 
ñóá'єêò³â äî ö³є¿ ïðîöåäóðè є â³äíîñíî íîâîþ. Ç ³íøîãî áîêó, öÿ ³äåÿ âèíèêëà â³äïîâ³äíî 
äî òàê çâàíî¿ "êðèçè âèêîíàííÿ", ³ íàóêîâ³ îáãîâîðåííÿ îõîïëþþòü íå ëèøå çàëó÷åííÿ 
ì³ñöåâèõ òà ðåã³îíàëüíèõ îðãàí³â, à òàêîæ ³íøèõ ñóá'єêò³â. Дî ö³є¿ êàòåãîð³¿ ñóá'єêò³â âõî-
äÿòü íåïðàâë³ííÿ îðãàí³çàö³¿ ÿê íà íàö³îíàëüíîìó, òàê ³ íà ì³ñöåâîìó ð³âíÿõ. Вæå ³ñíóþòü 
ïóáë³êàö³¿, ùî îáãîâîðþþòü ¿õí³ äîñâ³äè ó ö³é ñôåð³ òà ¿õí³ ìîæëèâ³ âíåñêè, ÿêùî âîíè á 
áóëè çàëó÷åí³ äî âèêîíàííÿ ð³øåíü Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè.

Пîâåðòàþ÷èñü äî äðóãîãî êðèòåð³þ, á³ëüø³ñòü ïóáë³êàö³é, ÿê³ öèòóþòüñÿ â öüîìó ïðî-
åêò³, ïîä³ëÿþòüñÿ íà äâ³ ãðóïè: íàóêîâ³ ðîáîòè ùîäî ïðîáëåì âèêîíàííÿ ð³øåíü Єâðîïåé-
ñüêîãî ñóäó ç ïðàâ ëþäèíè (ç ÷è áåç êîíêðåòíîãî ïîñèëàííÿ íà ó÷àñòü ì³ñöåâèõ òà ðåã³î-
íàëüíèõ îðãàí³â); íàóêîâ³ ðîáîòè ùîäî àíàë³çó ïîòåíö³àëó ì³ñöåâèõ òà ðåã³îíàëüíèõ îðãàí³â 
ó çàáåçïå÷åíí³ ïðàâ ëþäèíè, ïåðåâàæíî áåç êîíêðåòíîãî ïîñèëàííÿ íà âèêîíàííÿ ð³øåíü 
Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè.

Àâòîð ïðèõîäèòü äî âèñíîâêó, ùî ïðîáëåìè âèêîíàííÿ ð³øåíü Єâðîïåéñüêîãî ñóäó ç ïðàâ 
ëþäèíè îáãîâîðþþòüñÿ ïåðåâàæíî ôàõ³âöÿìè ó ãàëóç³ ì³æíàðîäíîãî ïðàâà, ÿê³ çîñåðåäæó-
þòüñÿ íà єâðîïåéñüêîìó âèì³ð³ öèõ ïèòàíü. Ó òîé ÷àñ ÿê ñòàòèñòèêà â³ä Рàäè Єâðîïè ñâ³ä÷èòü 
ïðî ïîã³ðøåííÿ êðèçè, ôàõ³âö³ àêòèâíî øóêàþòü ñïîñîáè âèð³øåííÿ ö³є¿ ïðîáëåìè íà ð³çíèõ 
ð³âíÿõ. Íàö³îíàëüíèé ð³âåíü çàãàëîì îòðèìóє âñå á³ëüøå óâàãè, òàê ñàìî, ÿê ³ ñóá'єêòè, ÿê³ 
çàéìàþòüñÿ çàõèñòîì ïðàâ ëþäèíè íà öüîìó ð³âí³. Пîñòóïîâî þðèäè÷í³ åêñïåðòè, ÿê³ ñïå-
ö³àë³çóþòüñÿ íà íàö³îíàëüíèõ ïðàâîâèõ ñèñòåìàõ, ïðèä³ëÿþòü á³ëüøå óâàãè öèì ïèòàííÿì.

Ключові слова: ì³ñöåâå ñàìîâðÿäóâàííÿ, ì³ñöåâ³ òà ðåã³îíàëüí³ îðãàíè âëàäè, ïðàâà 
ëþäèíè, âèêîíàííÿ ïîñòàíîâ ЄСПЛ, óðáàí³çàö³ÿ, ï³äõ³ä "çíèçó âãîðó".
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Постановка проблеми. Пåðåäóñ³ì íåîáõ³äíî çàçíà÷èòè, ùî ñåðåä òåíäåíö³é ðîç-
âèòêó êðèì³íàëüíî-ïðîöåñóàëüíî¿ íàóêè âèä³ëÿþòü, êð³ì ³íøèõ, ïîøóê íîâî¿ ïàðàäèã-
ìè òà çàñòîñóâàííÿ îíîâëåíî¿ ìåòîäîëîã³¿ íàóêîâèõ äîñë³äæåíü êðèì³íàëüíîãî ïðîöå-
ñóàëüíîãî ïðàâà òà ïðàêòèêè éîãî çàñòîñóâàííÿ äèâ., íàïðèêëàä: 1, ñ. 286–294, 306]. 

Дîñë³äæóþ÷è ðîëü ìåòîäîëîã³¿ þðèäè÷íî¿ íàóêè ó ñòàíîâëåíí³ íîâàö³éíîãî íàó-
êîâî-ïðàâîâîãî ìèñëåííÿ, В. В. Дóä÷åíêî òà Д. Г. Мàëüêî çàçíà÷àþòü, ùî ïðèðîäà 
àêñ³îëîã³÷íèõ ïðîÿâ³â ìåòîäîëîã³¿ þðèäè÷íî¿ íàóêè, çàñíîâàíà íà ïðèíöèïàõ, ôîð-
ìàõ, ìåòîäàõ ³ ïðèéîìàõ ï³çíàííÿ, âêàçóє íàì íà ñâ³òîãëÿäíèé ³ êîíêðåòíî-òåîðå-
òè÷íèé ð³âí³ ìåòîäîëîã³¿ [2, ñ. 14]. В ñâîþ ÷åðãó, íà ô³ëîñîôñüêîìó ð³âí³ ìåòîäîëîã³¿ 
ñòâîðþþòüñÿ óìîâè âèçíà÷åííÿ àäåêâàòíî¿ àêñ³îëîã³¿ íàóêè – ñèñòåìè êðèòåð³¿â ³ 
îö³íîê íàóêîâî¿ ä³ÿëüíîñò³ òà ¿¿ ðåçóëüòàò³â, òàêèõ ÿê ³ñòèíí³ñòü, îá’єêòèâí³ñòü, ðà-
ö³îíàëüí³ñòü, åôåêòèâí³ñòü, ïðàãìàòèçì òîùî, à îäí³єþ ç íàéàêòóàëüí³øèõ ïðîáëåì 
ñó÷àñíîãî åòàïó ðîçâèòêó ô³ëîñîôñüêîãî ð³âíÿ ìåòîäîëîã³¿ є ïðîáëåìà âèîêðåìëåííÿ 
ïîðÿä ç åìï³ðè÷íèìè òà òåîðåòè÷íèìè ð³âíÿìè ùå é ìåòàòåîðåòè÷íîãî ð³âíÿ íàóêî-
âîãî ï³çíàííÿ. Ó ñó÷àñí³é ô³ëîñîô³¿ òàê³ êîíñòðóêö³¿ çóñòð³÷àþòüñÿ â ìåòîäîëîã³÷íèõ 
êîíöåïö³ÿõ Т. Кóíà, І. Лàêàòîñà òà ³íøèõ ô³ëîñîô³â, éäåòüñÿ íàñàìïåðåä ïðî òàê³ 
ïîíÿòòÿ ÿê-îò: «ïàðàäèãìà», «ñòèëü ìèñëåííÿ», «êàðòèíà ñâ³òó», «àðõåòèï íàóêîâîãî 
ìèñëåííÿ», «ðåôëåêñ³ÿ» [äèâ. äîêëàäí³øå: 3, ñ. 64–94, 135]. Вèíÿòêîâî âàæëèâó àê-
òèâíó ðåãóëÿòèâíó ðîëü â ìåòîäîëîã³¿ â³ä³ãðàþòü ïàðàäèãìè. 

Аналіз останніх досліджень і публікації. Пðîáëåìíèì ïèòàííÿì ïàðàäèãì â ìå-
òîäîëîã³¿ ïðèñâÿ÷åí³ çäåá³ëüøîãî ðîáîòè íàóêîâö³â ç ô³ëîñîô³¿ òà çàãàëüíîòåîðåòè÷íî¿ 
þðèñïðóäåíö³¿. В êðèì³íàëüíî-ïðîöåñóàëüí³é íàóö³ âîíè, íà æàëü, íå áóëè ñàìîñò³éíèì 
ïðåäìåòîì äîñë³äæåííÿ. Пðîòå, íàóêîâöÿìè â äîêòðèí³ êðèì³íàëüíîãî ïðîöåñó ³íîä³ çàñòî-
ñîâóєòüñÿ ïîíÿòòÿ ïàðàäèãìè ïðè ðîçãëÿä³ îêðåìèõ ïðîáëåì êðèì³íàëüíîãî ïðîöåñóàëü-
íîãî ïðàâà òà ïðàêòèêè éîãî çàñòîñóâàííÿ [äèâ., íàïðèêëàä: 4, ñ. 21; 5, ñ. 12-42; 6; 7; 8]. 

Метою ñòàòò³ є äîñë³äæåííÿ ïèòàíü ùîäî ñóòíîñò³, ïîíÿòòÿ òà çíà÷åííÿ ïàðà-
äèãì â ìåòîäîëîã³¿ êðèì³íàëüíî-ïðîöåñóàëüíî¿ íàóêè.

Виклад основного матеріалу. П³ä ïàðàäèãìîþ çã³äíî ç Т. Кóíîì [9], ÿêèé ââ³â 
öåé òåðì³í â îá³ã, ðîçóì³єòüñÿ äèñöèïë³íàðíà ìàòðèöÿ, òîáòî òå, ùî «îá’єäíóє ÷ëåí³â 
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íàóêîâîãî ñï³âòîâàðèñòâà, ³, íàâïàêè, íàóêîâå ñï³âòîâàðèñòâî ñêëàäàєòüñÿ ç ëþäåé, 
ùî âèçíàþòü ïàðàäèãìó». Т. Кóí ïîÿñíþє òåðì³í «äèñöèïë³íàðíà ìàòðèöÿ» òàê: «... 
âîíà “äèñöèïë³íàðíà” òîìó, ùî âðàõîâóє çâè÷àéíó íàëåæí³ñòü â÷åíèõ-äîñë³äíèê³â äî 
ïåâíî¿ äèñöèïë³íè; “ìàòðèöÿ” – òîìó, ùî âîíà ñêëàäåíà ç âïîðÿäêîâàíèõ åëåìåíò³â 
ð³çíîãî ðîäó, ïðè÷îìó êîæíèé ç íèõ âèìàãàє ïîäàëüøî¿ ñïåöèô³êàö³¿. Вñ³ àáî á³ëü-
ø³ñòü ðîçïîðÿäæåíü ç ò³є¿ ãðóïè ðîçïîðÿäæåíü, ÿêó ÿ â ïåðâèííîìó òåêñò³ íàçèâàþ 
ïàðàäèãìîþ, ÷àñòèíîþ ïàðàäèãìè àáî ÿê³ ìàþòü ïàðàäèãìàëüíèé õàðàêòåð, є êîìïî-
íåíòàìè äèñöèïë³íàðíî¿ ìàòðèö³... âîíè óòâîðÿòü єäèíå ö³ëå ³ ôóíêö³îíóþòü ÿê єäèíå 
ö³ëå» [òàì ñàìî]. В íå¿ âõîäÿòü «ñèìâîë³÷í³ óçàãàëüíåííÿ, ö³ííîñò³, ùî ìàþòü ì³æäèñ-
öèïë³íàðíèé ñòàòóñ, çàãàëüíîïðèéíÿò³ â ïåâíîìó íàóêîâîìó ñï³âòîâàðèñòâ³ ïðàâèëà 
ðîçâ’ÿçàííÿ ïðîáëåì, çðàçêè, ìîäåë³ ðîçâ’ÿçàííÿ ïðîáëåì» [òàì ñàìî]. Тàêèì ÷èíîì, 
çì³ñò ïàðàäèãìè âêëþ÷àє â ñåáå ÿê ñóêóïí³ñòü ñâ³òîãëÿäíèõ ïîçèö³é, òåîðåòè÷íèõ 
ñòàíäàðò³â, ö³íí³ñíèõ êðèòåð³¿â, òàê ³ ïðèíöèïè òà ìåòîäè äîñë³äæåíü. 

Íà ñüîãîäí³ òåðì³í «ïàðàäèãìà» (ãðåö. – ïðèêëàä, çðàçîê) âèêîðèñòîâóєòüñÿ â 
ð³çíèõ çíà÷åííÿõ: ÿê ñóêóïí³ñòü ïåðåêîíàíü, ó òîìó ÷èñë³ ô³ëîñîôñüêèõ, à òàêîæ 
ö³ííîñòåé, ìåòîäîëîã³÷íèõ òà ³íøèõ çàñîá³â, ÿêà îá’єäíóє äàíå íàóêîâå ñï³âòîâàðè-
ñòâî, ôîðìóþ÷è ó íüîìó îñîáëèâèé «ñïîñ³á áà÷åííÿ»; ÿê çðàçîê ï³äõîäó äî âèð³øåííÿ 
íàóêîâèõ ïðîáëåì. 

Іñíóþòü äîâîë³ ð³çíîìàí³òí³ ïîãëÿäè ùîäî ðîçóì³ííÿ ñóòíîñò³ ïàðàäèãìè. Тàê, ïà-
ðàäèãìàìè íàçèâàþòü îñíîâí³ òèïè ïðàâîðîçóì³ííÿ; îñíîâí³ ï³äõîäè äî ï³çíàííÿ ïðà-
âîâèõ ôåíîìåí³â; ÿê ïàðàäèãìè ³íîä³ ñïðèéìàþòü ñâ³òîãëÿäíî-ìåòîäîëîã³÷í³ óñòàíîâêè, 
ÿê-îò: ñö³єíòèçì òà àíòèñö³єíòèçì, õîë³çì òà ïàðòèêóëÿðèçì. Пðîòå, ó á³ëüøîñò³ âèïàä-
ê³â çàçíà÷åí³ âàð³àíòè ñòðèéíÿòòÿ ïàðàäèãìè є íå çîâñ³ì êîðåêòíèìè, àäæå ïàðàäèãìè 
ïîñòóïîâî çì³íþþòü îäíà îäíó. Пîíÿòòÿ ïàðàäèãìè òàêîæ ìàþòü ð³çí³ âèçíà÷åííÿ. 
Тàê, ïàðàäèãìà âèçíà÷àєòüñÿ ÿê: ñóêóïí³ñòü ô³ëîñîôñüêèõ, çàãàëüíîòåîðåòè÷íèõ îñíîâ 
íàóêè; ñèñòåìà ïîíÿòü ³ óÿâëåíü, ÿê³ âëàñòèâ³ ïåâíîìó ïåð³îäó ðîçâèòêó íàóêè, êóëü-
òóðè, öèâ³ë³çàö³¿; ïåâíà ìîäåëü, âç³ðåöü âèð³øåííÿ òèõ ÷è ³íøèõ íàóêîâèõ ïðîáëåì. 

В ö³ëîìó, ìîæíà ïîãîäèòèñü, ùî ïàðàäèãìà – öå ³íòåãðàëüíà õàðàêòåðèñòèêà ò³є¿ 
÷è ³íøî¿ íàóêè â ïåâíó åïîõó. Вîíà âêëþ÷àє â ñåáå: ñèìâîë³÷í³ óçàãàëüíåííÿ (ôîðìà-
ë³çîâàí³ êîìïîíåíòè òåîð³¿); êàðòèíó ñâ³òó (ìîäåëüí³ óÿâëåííÿ, îáðàçè îá’єêò³â íàóêè); 
çàãàëüíîïðèéíÿò³ ó òîâàðèñòâ³ â÷åíèõ ìåòîäîëîã³÷í³ âèìîãè é ö³íí³ñí³ îð³єíòàö³¿; ïî-
øèðåí³ â íàóêîâ³é ñï³ëüíîò³ çðàçêè îïèñó, ïîÿñíåííÿ, áàçèñí³ ïðèêëàäè ðîçâ’ÿçàííÿ. 
В÷åí³, íàóêîâà ä³ÿëüí³ñòü ÿêèõ áóäóєòüñÿ íà îñíîâ³ îäíàêîâèõ ïàðàäèãì, ñïèðàþòüñÿ 
íà îäí³ é ò³ æ ïðàâèëà ³ ñòàíäàðòè íàóêîâî¿ ïðàêòèêè. Ц³ çàãàëüí³ óñòàíîâêè íàçè-
âàþòüñÿ «ïðàâèëàìè-ïðèïèñàìè» àáî «ìåòîäîëîã³÷íèìè äèðåêòèâàìè». Çàáåçïå÷óþ÷è 
î÷åâèäíó óçãîäæåí³ñòü çóñèëü â÷åíèõ, âîíè є ïåðåäóìîâàìè äëÿ íîðìàëüíî¿ íàóêè, 
òîáòî äëÿ ãåíåçèñó ³ ñïàäêîєìíîñò³ ó òðàäèö³¿ òîãî ÷è ³íøîãî íàïðÿìó äîñë³äæåííÿ; 
êîíêðåòí³ íàóêîâ³ ïðîáëåìè [3, ñ. 136]. Пàðàäèãìà â³äîáðàæàє äîì³íóþ÷³ â ïåâíîìó 
íàóêîâîìó ñï³âòîâàðèñòâ³ ³äå¿ òà ïåðåêîíàííÿ ùîäî ïðåäìåòó ö³є¿ íàóêè. Çì³íà ïà-
ðàäèãìè îçíà÷àє çàñâîєííÿ íîâî¿ ìîäåë³ ìèñëåííÿ, ÿêà ïî÷èíàє âèêîðèñòîâóâàòèñÿ 
ÿê îñíîâíà. 
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Мåòîäîëîã³÷í³ ïðàâèëà-ïðèïèñè ðåãóëþþòü ïåâíèì ÷èíîì íàóêîâó ä³ÿëüí³ñòü, 
ïåðåøêîäæàþòü (ÿêùî âîíè ïðàâèëüí³) òîìó, ùîá íàóêà «çáèâàëàñÿ ç³ øëÿõó» âåñü 
÷àñ. Тàê, äëÿ ðàíí³õ ñòàä³é ðîçâèòêó íàóêè äóæå âàæëèâîþ є òàêà îáñòàâèíà: í³ÿêó 
ïðèðîäíó ³ñòîð³þ íå ìîæíà ³íòåðïðåòóâàòè, ÿêùî â³äñóòíє õî÷à á ó íåÿâíîìó âèãëÿä³ 
ïåðåïëåò³ííÿ òåîðåòè÷íèõ òà ìåòîäîëîã³÷íèõ ïåðåäóìîâ, ïðèíöèï³â, êîòð³ óìîæëèâ-
ëþþòü â³äá³ð, îö³íêó é êðèòèêó ôàêò³â [3, ñ. 136].

Сóñï³ëüí³, êóëüòóðí³ òà ³íòåëåêòóàëüí³ òåíäåíö³¿, ùî ñïîñòåð³ãàþòüñÿ â íîâ³òí³õ ñó-
ñï³ëüñòâàõ, íàçèâàþòüñÿ îá’єìíîþ íàçâîþ «ïîñòìîäåðí³çìîì» ³ ÿâëÿþòüñÿ íîâîþ ñóñ-
ï³ëüíîþ ðåàëüí³ñòþ, ï³äêð³ïëåíîþ ñâîáîäàìè, òîëåðàíòí³ñòþ òà ëþäñüêîþ ñîë³äàðí³ñòþ. 
Дëÿ ³íøèõ, ïîñòìîäåðí³çìîì є «òåîðåòè÷íèé â³ðóñ», ÿêèé ïàðàë³çóє ïîñòóïîâå ìèñëåí-
íÿ, ïîë³òèêó ³ ïðàêòèêó. Пîñòìîäåðí³çì ìîæå òðàêòóâàòèñÿ ÿê «êîìïëåêñ ³íòåëåêòó-
àëüíèõ êàðò», ùî ñëóæàòü îïèñàííþ ñóñï³ëüíèõ ïðàêòèê òà ìèñëåííÿ ê³íöÿ XX ñò. 
Пîñòìîäåðí³ñòñüêèé ïðîåêò äåòðîí³çóє ³íñòèòóö³îíàëüíó íàóêó â ¿¿ ñüîãîäí³øí³é ôîðì³, 
ïðîïîíóþ÷è â îáì³í ëþäñüêîìó ï³çíàííþ ïåâí³ óÿâëåííÿ. Вîíè ïîçáàâëåí³ ìåòîäîëî-
ã³÷íèõ ó òðàäèö³éíîìó ðîçóì³íí³ îñíîâ, ÿê³ ïîâ’ÿçóþòüñÿ ç òåðì³íîì «ìåòîäîëîã³ÿ» ³ íå 
ñòâîðþþòü ïàðàäèãìó ó çíà÷åíí³, çàïðîïîíîâàíîìó Т. Кóíîì [äèâ.: 3, ñ. 136–137]. 

Дëÿ ñó÷àñíîãî ñòàíó íàóêîâèõ äîñë³äæåíü ñóòòєâèé ³íòåðåñ ïðåäñòàâëÿþòü òàê³ 
íàóêîâ³ ïàðàäèãìè, ùî â³äîáðàæàþòü ð³âåíü ñó÷àñíî¿ íàóêè, çîêðåìà: ³íòåðïðåòàòèâíà 
é ñèñòåìíà. 

Іíòåðïðåòàòèâíà ïàðàäèãìà â³äîáðàæàє ñòàòóñ íàóêîâî¿ ïðàâîìî÷íîñò³ äîñë³äæåíü 
ÿê³ñíîãî òèïó. Ó íàéá³ëüø øèðîêîìó ðîçóì³íí³ ¿¿ ìåòîäîëîã³ÿ çàçâè÷àé âèçíà÷àєòüñÿ 
ÿê äîñë³äæåííÿ ñóñï³ëüíîãî ñâ³òó øëÿõîì ñïîñòåðåæåííÿ îäèíèöü ³ ãðóï ó íàòóðàëü-
íèõ óìîâàõ ¿õ æèòòÿ ïðè ì³í³ìàëüíîìó âïëèâ³ ç³ ñòîðîíè ñïîñòåð³ãà÷à. Вîíà ñêëàäàєòü-
ñÿ ç áàãàòüîõ îíòîëîã³÷íèõ òà åï³ñòîìîëîã³÷íèõ ðîçâ’ÿçê³â. Пîáóäîâè â³äêðèâàþòü íîâ³ 
ïåðñïåêòèâè, ùî ïîÿñíþþòü ðîçøèðåííÿ íàøèõ çíàíü. Çíàííÿ ìàþòü ñóñï³ëüíèé õà-
ðàêòåð, ¿õ ðîçóì³ííÿ íàáóâàє ôîðìè ³íòåðïðåòàö³¿, ùî ïðîâîäèòüñÿ çã³äíî ç òðàäèö³ÿìè 
òà ñïåöèô³÷íèìè ñóñï³ëüíèìè óìîâàìè. Çíàííÿ – òàê ñàìî ÿê³ñí³, ÿê ³ ê³ëüê³ñí³. Фàê-
òè, ïîä³¿, à òèì á³ëüøå ëþäè ï³äëÿãàþòü çì³íàì ³ ó ìåæàõ äàíî¿ ïàðàäèãìè âàæëèâèì 
є îïèñ ¿õ íåçì³ííîñò³ òà çì³ííîñò³. Óí³âåðñàëüí³, ïðèõîâàí³ åëåìåíòè íàøèõ ãëèáîêèõ 
çíàíü ìîæóòü áóòè â³äêðèò³ â ìîìåíò ç³òêíåííÿ ç äîñë³äæóâàëüíèì ïðåäìåòîì, à íå 
ï³ä ÷àñ îá’єêòèâíîãî, âíóòð³øíüîãî ñïîñòåðåæåííÿ. Дåôîðìàö³¿, âèíèêàþ÷è ç àíàë³-
òè÷íîãî ðîçêëàäó ôàêò³â, ïîä³é ³ õàðàêòåðèñòèê ëþäåé íà îêðåì³ ñêëàäîâ³ åëåìåíòè, 
ìîæóòü âð³âíîâàæóâàòèñÿ øëÿõîì âèä³ëåííÿ ³ñíóþ÷èõ ì³æ íèìè çàâ’ÿçê³â òà ñïîñòå-
ðåæåííÿ ¿õ ÿê ö³ë³ñíîñò³. В ³íòåðïðåòàö³¿ é íàäàíí³ çíà÷åíü êëþ÷îâó ðîëü â³ä³ãðàþòü 
ö³ííîñò³, âèçíàí³ äîñë³äíèêàìè ³ äîñë³äæóâàíèìè [3, ñ. 137].

Сèñòåìíà ïàðàäèãìà ìàє ñâî¿ ïåâí³ îçíàêè, ñåðåä ÿêèõ âèä³ëÿþòü íàñòóïí³  
[3, ñ. 137–138]. Тàê, â÷åí³, ÿê³ ìèñëÿòü ó ðàìêàõ ñèñòåìíî¿ ïàðàäèãìè, çàéíÿò³ âè-
â÷åííÿì ñèñòåìè â ö³ëîìó ³ âçàєìîçâ’ÿçê³â ì³æ öèì ö³ëèì ³ éîãî ÷àñòèíàìè. Вóçüêèé, 
÷àñòêîâèé àíàë³ç ìîæå áóòè âàæëèâèì ³íñòðóìåíòîì äîñë³äæåííÿ, àëå â³í íå âïèñó-
єòüñÿ â ðàìêè ñèñòåìíî¿ ïàðàäèãìè. Сèñòåìíà ïàðàäèãìà íå ìîæå áóòè çâåäåíà äî 
ÿêî¿-íåáóäü îêðåìî¿ äèñöèïë³íè. Ї¿ âàðòî ðîçãëÿäàòè ÿê øêîëó âñåîñÿæíî¿, ñóö³ëü-
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íî¿ ñóñï³ëüíî¿ íàóêè. Îñîáëèâó óâàãó ïðè öüîìó ïîòð³áíî ïðèä³ëÿòè âçàєìîä³¿ ð³çíèõ 
ñôåð ôóíêö³îíóâàííÿ ñóñï³ëüñòâà (ïîë³òèêè, åêîíîì³êè, êóëüòóðè, ³äåîëîã³¿). Óâàãà 
äîñë³äíèê³â, ÿê³ êåðóþòüñÿ ïðèíöèïàìè ñèñòåìíî¿ ïàðàäèãìè, çîñåðåäæåíî íå ëèøå 
íà åêîíîì³÷íèõ, ïîë³òè÷íèõ ÷è êóëüòóðíèõ ïîä³ÿõ àáî ïðîöåñàõ ÿê òàêèõ, à íà á³ëüø 
ïîñò³éíèõ ³íñòèòóòàõ, ó ðàìêàõ ÿêèõ ö³ ïîä³¿ ³ ïðîöåñè â³äáóâàþòüñÿ ³ ÿê³ â îñíîâíîìó 
âèçíà÷àþòü ¿õí³é ïåðåá³ã. 

Сèñòåìíà ïàðàäèãìà âèìàãàє ò³ñíî¿ óâ’ÿçêè â ðîçóì³íí³ ³ñíóþ÷î¿ îðãàí³çàö³¿ ñó-
ñï³ëüñòâà ³ ³ñòîðè÷íîãî ïðîöåñó, ó õîä³ ÿêîãî âîíà âèíèêëà. Іíàêøå êàæó÷è, äîñë³äíèê, 
ÿêèé íàäèõàєòüñÿ ö³єþ ïàðàäèãìîþ, ïîâèíåí øóêàòè ïîÿñíåííÿ òîãî, ùî â³äáóâàєòüñÿ 
â ³ñòîð³¿. В³äïîâ³äíî äî ïîëîæåííÿ ñèñòåìíî¿ ïàðàäèãìè, ³íäèâ³äóàëüí³ ïåðåâàãè є 
ãîëîâíèì ÷èíîì ïðîäóêòàìè ñàìî¿ ñèñòåìè. Яêùî ñèñòåìà çì³íþєòüñÿ, çì³íþþòüñÿ ³ 
ïåðåâàãè.

Óñ³ ïàðàäèãìè, ÿê³ âèâ÷àє ñóñï³ëüñòâî, îäíèì ³ç ³íñòðóìåíò³â àíàë³çó âèêîðèñòîâó-
þòü ñòàòèñòè÷í³ ìîäåë³. Àëå ùî â³äð³çíÿє ìèñëåííÿ òèõ, õòî ïðàöþє â ðàìêàõ ñèñòåì-
íî¿ ïàðàäèãìè, â³ä ìèñëåííÿ ¿õí³õ êîëåã, äî íå¿ íå ïðèíàëåæíèõ, òàê öå òå, ùî âîíè 
ö³êàâëÿòüñÿ âåëèêèìè çì³íàìè, ãëèáîêèìè òðàíñôîðìàö³ÿìè.

Дîñë³äíèêè, ùî ïðàöþþòü ó ðàìêàõ ñèñòåìíî¿ ïàðàäèãìè, âèçíàþòü, ùî âñ³ ñèñ-
òåìè ìàþòü íåäîë³êè, ÷è äèñôóíêö³¿, ñïåöèô³÷í³ ñàìå äëÿ íèõ. Яêùî â÷åí³ ìèñëÿòü ó 
ðàìêàõ ñèñòåìíî¿ ïàðàäèãìè, òî, íåçâàæàþ÷è íà ñâî¿ ïðèñòðàñò³, âîíè çíàéäóòü, ùî 
ïðîáëåìà ïîëÿãàє ó âèâ÷åí³ âíóòð³øí³õ äèñôóíêö³é ðîçãëÿíóòî¿ ñèñòåìè. Ó êîæíî¿ 
ñèñòåìè є ñâî¿ íåäîë³êè. Кîæíà ñèñòåìà õàðàêòåðíà ñâî¿ìè íåãàòèâíèìè âëàñòèâîñòÿ-
ìè, ÿê³ ìîæíà ëèøå ïîì’ÿêøèòè, àëå íå óñóíóòè, îñê³ëüêè ¿õíÿ çäàòí³ñòü äî ñàìîâè-
ðîáíèöòâà ãëèáîêî óêîð³íåíà â ñàì³é ñèñòåì³.

Óñ³ ïàðàäèãìè õàðàêòåðèçóþòüñÿ âëàñíèìè ìåòîäàìè àíàë³çó ³ ìåòîäîëîã³єþ. Îäèí 
ç íàéá³ëüø òèïîâèõ ìåòîä³â ïàðàäèãìè – ïîð³âíÿííÿ. Тà ÷è ³íøà âëàñòèâ³ñòü ñèñòåìè 
ïîÿñíþєòüñÿ øëÿõîì ïîð³âíÿííÿ éîãî ç â³äïîâ³äíîþ âëàñòèâ³ñòþ ³íøî¿ ñèñòåìè, àíà-
ë³çó ïîä³áíîñòåé ³ ðîçá³æíîñòåé ì³æ íèìè. Цå ïîð³âíÿííÿ çä³éñíþєòüñÿ â îñíîâíîìó 
íà ÿê³ñíîìó ð³âí³, õî÷à äåÿê³ âëàñòèâîñò³ ëåãêî âèì³ðÿòè, ùî äàє ìîæëèâ³ñòü ïðîâåñòè 
ê³ëüê³ñí³ ç³ñòàâëåííÿ, ÿê³ áàçóþòüñÿ íà ñòàòèñòè÷íèõ ñïîñòåðåæåííÿõ.

П³äñóìîâóþ÷è, ìîæíà çàçíà÷èòè, ùî ïàðàäèãìà, ÿê ³ ³íø³ ñêëàäîâ³ ìåòîäîëîã³¿, 
íå є ðÿäîïîëîæíîþ ³íøèì åëåìåíòàì, âîíà óòâîðþє ñåáå ³ç öèõ åëåìåíò³â, ³ ïî ñóò³, 
ïàðàäèãìà ç ïîãëÿäó ñèíåðãåòèêè âèñòóïàє ÿê ðåàëüí³ ìåòîäîëîã³÷í³ ñòðóêòóðè, ùî 
ôîðìóþòüñÿ â ïðîñòîð³ ³ ÷àñ³, òîáòî ÿê àòðàêòîðè, ùî ðîçãëÿäàþòüñÿ ÿê ö³ë³ ³ ñòàí 
åâîëþö³¿, äåÿê³ çáóðåííÿ ñåðåäîâèùà. 

Íà ñó÷àñíîìó åòàï³ ðîçâèòêó íàóêà êðèì³íàëüíîãî ïðîöåñó [äîêëàäí³øå: 1], ÿê 
ñëóøíî ï³äêðåñëþєòüñÿ â ë³òåðàòóð³, ìàє ïîòåíö³àë äëÿ êîíñòðóþâàííÿ ìåòàòåî-
ð³¿ êðèì³íàëüíîãî ïðîöåñó, à ïî ñóò³ – íàóêîâî¿ ïàðàäèãìè. Цÿ ïàðàäèãìà ïîâèííà 
îá’єäíàòè âñ³ ³ñíóþ÷³ òåîð³¿ íàóêè êðèì³íàëüíîãî ïðîöåñó â êîíöåïòóàëüíèé ìîäóëü 
íàóêè, ÿêèé ñòâîðèòü ìåòàòåîðåòè÷íó єäí³ñòü, ùî áóäå áàçóâàòèñÿ íà îñîáëèâèõ îí-
òîëîã³÷íèõ òà ãíîñåîëîã³÷íèõ ³äåàë³çàö³ÿõ òà íàñòàíîâàõ. Тàêîþ ïàðàäèãìîþ, ñ òî÷êè 
çîðó Д. В. Ф³ë³íà, ìîæå áóòè îáâèíóâàëüíî-ïîçîâíà ìåòàòåîð³ÿ, ñóòü ÿêî¿ ïîëÿãàє 
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ó òîìó, ùî äâ³ òåîðåòè÷í³ ìîäåë³ êðèì³íàëüíîãî ïðîâàäæåííÿ, êîëè îáâèíóâà÷åííÿ 
ôîðìóëþєòüñÿ ó âèãëÿä³ ëîã³÷íî¿ òåçè ³ ïî÷èíàє «æèòè âëàñíèì æèòòÿì» íåçàëåæíî 
â³ä ñóá’єêòà, ÿêèé âèñóíóâ öå îáâèíóâà÷åííÿ, òà ìîäåëü, ó ÿê³é îáâèíóâà÷åííÿ ôîð-
ìóëþєòüñÿ ó âèãëÿä³ êðèì³íàëüíîãî ïîçîâó é ³ñíóє äîïîêè éîãî ï³äòðèìóє ïîçèâà÷, 
îá’єäíóєòüñÿ â єäèíó ìåòàòåîð³þ [4, ñ. 21]. І òóò ìè ïîâí³ñòþ ïîãîäæóєìñÿ, ùî òàêà 
ìåòàòåîð³ÿ äîçâîëèòü óïîðÿäêóâàòè íàóêîâ³ äîñë³äæåííÿ, ïðîäåìîíñòðóâàòè íåïðî-
äóêòèâí³ñòü òèõ ³ç íèõ, ÿê³ íå âðàõîâóþòü âèä êðèì³íàëüíîãî ïðîöåñó, ùî є ¿õ ïðåä-
ìåòîì, îòðèìàòè ìóëüòèïë³êàö³éíèé (ìíîæèííèé) åôåêò â³ä äîñë³äæåíü, ÿê³ áóäóòü 
âèêîðèñòîâóâàòè ìåòîäîëîã³÷íèé ïîòåíö³àë îáâèíóâàëüíî-ïîçîâíî¿ ïàðàäèãìè.

Кð³ì òîãî, â äîêòðèí³ êðèì³íàëüíîãî ïðîöåñóàëüíîãî ïðàâà ³ â ³íøèõ âèïàäêàõ 
âæèâàєòüñÿ ïîíÿòòÿ ïàðàäèãìè. Тàê, І. В. Рàê³ïîâà, äîñë³äæóþ÷è ïðîáëåìè ïðàâîçà-
õèñíî¿ êîìóí³êàö³¿ ïîòåðï³ëîãî ó êðèì³íàëüíîìó ïðîâàäæåíí³, çâåðòàєòüñÿ äî ðîçãëÿ-
äó òà âèçíà÷åííÿ êîìóí³êàòèâíî¿ ïàðàäèãìè ó êðèì³íàëüíî-ïðîöåñóàëüí³é äîêòðèí³ 
[5, ñ. 12–42]. В. Г. Дðîçä ï³äêðåñëþє, ùî ñó÷àñíèé ðîçâèòîê êðèì³íàëüíîãî ïðîöå-
ñóàëüíîãî çàêîíîäàâñòâà ñâ³ä÷èòü ïðî çàïðîâàäæåííÿ íîâî¿ ïàðàäèãìè êðèì³íàëüíî¿ 
ïðîöåñóàëüíî¿ ôîðìè [6]. Î. Б. Çàãóðñüêèé ïðèñâÿ÷óє ñâîþ ñòàòòþ äîñë³äæåííþ 
îñîáëèâîñòåé çàñòîñóâàííÿ êðèì³íàëüíèõ ïðîöåñóàëüíèõ íîðì íà ñòàä³¿ ï³äãîòîâ÷îãî 
ïðîâàäæåííÿ â ïàðàäèãì³ ðåàë³çàö³¿ êðèì³íàëüíî-ïðîöåñóàëüíî¿ ïîë³òèêè, äå àíàë³çóє 
íàóêîâ³ ï³äõîäè â³ò÷èçíÿíèõ òà çàðóá³æíèõ â÷åíèõ äî ìåõàí³çìó çàñòîñóâàííÿ êðèì³-
íàëüíèõ ïðîöåñóàëüíèõ íîðì òà ðîáèòü ñïðîáó îáґðóíòóâàòè, ùî çàñòîñóâàííÿ êðè-
ì³íàëüíèõ ïðîöåñóàëüíèõ íîðì ìîæå çíàõîäèòè ñâîє â³äîáðàæåííÿ ó ïðîöåñóàëüíèõ 
ä³ÿõ òà ïðîöåñóàëüíèõ ð³øåííÿõ ñóäó [7].

В. С. Гíàòåíêî ïðèñâÿòèâ ñâîþ ìîíîãðàô³þ äîñë³äæåííþ ïèòàíü ùîäî òåîðåòè-
êî-ïðàâîâî¿ ïàðàäèãìè äîêàçóâàííÿ ó êðèì³íàëüíîìó ïðîâàäæåíí³, äå çðîáëåíà ñïðî-
áà âèçíà÷åííÿ ñó÷àñíîãî ñòàíó íàóêîâî¿ ðîçðîáêè ïðåäìåòó òà ìåæ êðèì³íàëüíîãî 
ïðîöåñóàëüíîãî äîêàçóâàííÿ, óçàãàëüíåííÿ çì³ñòó ³ñíóþ÷èõ êîíöåïö³é; çàïðîïîíî-
âàíî ïîíÿòòÿ ïðåäìåòó òà ìåæ äîêàçóâàííÿ, âèÿâëåííÿ òà ñèñòåìàòèçàö³¿ ôàêòîð³â, 
ùî âïëèâàþòü íà ¿õ âèçíà÷åííÿ ñóá’єêòàìè êðèì³íàëüíîãî ïðîöåñóàëüíîãî äîêàçó-
âàííÿ; ðîçêðèòòÿ çàëåæíîñò³ ìåæ äîêàçóâàííÿ â³ä éîãî òåîðåòè÷íèõ òà ìåòîäîëîã³÷-
íèõ îñíîâ; õàðàêòåðèñòèêè ðîë³ ñë³ä÷îãî ó ôîðìóâàíí³ òà îö³íö³ ìåæ äîêàçóâàííÿ, 
íàäàí³ ïðîïîçèö³¿ ç âäîñêîíàëåííÿ öüîãî àñïåêòó éîãî ä³ÿëüíîñò³; âèÿâëåííÿ çâ’ÿçê³â 
ìåæ äîêàçóâàííÿ òà ³íñòèòóòó äîïóñòèìîñò³ äîêàç³â, çàïðîïîíîâàíî ðîçøèðåííÿ ä³¿ 
³íñòèòóòó óãîäè ì³æ ñòîðîíàìè; âèçíà÷åííÿ ðîë³ ó ôîðìóâàíí³ ìåæ äîêàçóâàííÿ 
ó÷àñíèê³â ñóäî÷èíñòâà, ùî íå ìàþòü â íüîìó ³íòåðåñó; âèÿâëåííÿ îñîáëèâîñòåé ìåæ 
äîêàçóâàííÿ ñóäîâîãî ðîçãëÿäó òà ç’ÿñîâàííÿ ¿õ çíà÷åííÿ äëÿ îáґðóíòîâàíîñò³ òà 
âìîòèâîâàíîñò³ ñóäîâèõ ð³øåíü [8] ³ õî÷à íå ç³ âñ³ìà ïîçèö³ÿìè àâòîðà ìîæíà ïîãîäè-
òèñü, ãîëîâíå – öå ðîçóì³ííÿ íåîáõ³äíîñò³ ïðèíöèïîâî¿ çì³íè ïàðàäèãìè äîêàçóâàííÿ 
â êðèì³íàëüíîìó ïðîâàäæåíí³ òà ¿¿ íàóêîâîãî äîñë³äæåííÿ.

Висновки та перспективи. П³äñóìîâóþ÷è, çàçíà÷èìî, ùî ïàðàäèãìà ìàє ðîç-
ãëÿäàòèñü ÿê ³íòåãðàëüíà õàðàêòåðèñòèêà ò³є¿ ÷è ³íøî¿ íàóêè â ïåâíó åïîõó, ÿêà âêëþ-
÷àє â ñåáå: ñèìâîë³÷í³ óçàãàëüíåííÿ (ôîðìàë³çîâàí³ êîìïîíåíòè òåîð³¿); êàðòèíó ñâ³òó 
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(ìîäåëüí³ óÿâëåííÿ, îáðàçè îá’єêò³â íàóêè); çàãàëüíîïðèéíÿò³ ó òîâàðèñòâ³ â÷åíèõ 
ìåòîäîëîã³÷í³ âèìîãè é ö³íí³ñí³ îð³єíòàö³¿; ïîøèðåí³ â íàóêîâ³é ñï³ëüíîò³ çðàçêè îïè-
ñó, ïîÿñíåííÿ, áàçèñí³ ïðèêëàäè ðîçâ’ÿçàííÿ. В ñâîþ ÷åðãó, äîñë³äíèêè, ä³ÿëüí³ñòü 
ÿêèõ áóäóєòüñÿ íà îñíîâ³ îäíàêîâèõ ïàðàäèãì, ñïèðàþòüñÿ íà îäí³ é ò³ æ ïðàâèëà ³ 
ñòàíäàðòè íàóêîâî¿ ïðàêòèêè.

Дëÿ ñó÷àñíîãî ñòàíó íàóêîâèõ äîñë³äæåíü ñóòòєâèé ³íòåðåñ ïðåäñòàâëÿþòü òàê³ 
íàóêîâ³ ïàðàäèãìè, ùî â³äîáðàæàþòü ð³âåíü ñó÷àñíî¿ íàóêè, à ñàìå: ³íòåðïðåòàòèâíà 
é ñèñòåìíà. Іíòåðïðåòàòèâíà ïàðàäèãìà â³äîáðàæàє ñòàòóñ íàóêîâî¿ ïðàâîìî÷íîñò³ 
äîñë³äæåíü ÿê³ñíîãî òèïó. Ó íàéá³ëüø øèðîêîìó ðîçóì³íí³ ¿¿ ìåòîäîëîã³ÿ çàçâè÷àé 
âèçíà÷àєòüñÿ ÿê äîñë³äæåííÿ ñóñï³ëüíîãî ñâ³òó øëÿõîì ñïîñòåðåæåííÿ îäèíèöü ³ ãðóï 
ó íàòóðàëüíèõ óìîâàõ ¿õ æèòòÿ ïðè ì³í³ìàëüíîìó âïëèâ³ ç³ ñòîðîíè ñïîñòåð³ãà÷à. Вîíà 
ñêëàäàєòüñÿ ç áàãàòüîõ îíòîëîã³÷íèõ òà åï³ñòîìîëîã³÷íèõ ðîçâ’ÿçê³â. Пîáóäîâè â³äêðè-
âàþòü íîâ³ ïåðñïåêòèâè, ùî ïîÿñíþþòü ðîçøèðåííÿ íàøèõ çíàíü. Сèñòåìíà ïàðàäèã-
ìà ìàє ñâî¿ ïåâí³ îçíàêè, ñåðåä ÿêèõ ñë³ä â³äíåñòè íàñòóïí³: â÷åí³, ÿê³ ìèñëÿòü ó ðàì-
êàõ ñèñòåìíî¿ ïàðàäèãìè, çàéíÿò³ âèâ÷åííÿì ñèñòåìè â ö³ëîìó ³ âçàєìîçâ’ÿçê³â ì³æ 
öèì ö³ëèì ³ éîãî ÷àñòèíàìè; íå ìîæå áóòè çâåäåíà äî ÿêî¿-íåáóäü îêðåìî¿ äèñöèïë³íè 
òà ¿¿ íåîáõ³äíî ðîçãëÿäàòè ÿê øêîëó âñåîñÿæíî¿, ñóö³ëüíî¿ ñóñï³ëüíî¿ íàóêè; âèìàãàє 
ò³ñíî¿ óâ’ÿçêè â ðîçóì³íí³ ³ñíóþ÷î¿ îðãàí³çàö³¿ ñóñï³ëüñòâà ³ ³ñòîðè÷íîãî ïðîöåñó, ó 
õîä³ ÿêîãî âîíà âèíèêëà; äîñë³äíèêè, ùî ïðàöþþòü ó ðàìêàõ ñèñòåìíî¿ ïàðàäèãìè, 
âèçíàþòü, ùî âñ³ ñèñòåìè ìàþòü íåäîë³êè, ÷è äèñôóíêö³¿, ñïåöèô³÷í³ ñàìå äëÿ íèõ.

Íà ñó÷àñíîìó åòàï³ ðîçâèòêó íàóêà êðèì³íàëüíîãî ïðîöåñó ìàє ïîòåíö³àë äëÿ 
êîíñòðóþâàííÿ ìåòàòåîð³¿ êðèì³íàëüíîãî ïðîöåñó, òîáòî íàóêîâî¿ ïàðàäèãìè, ÿêà ïî-
âèííà îá’єäíàòè ä³éñí³ òåîð³¿ íàóêè êðèì³íàëüíîãî ïðîöåñó â êîíöåïòóàëüíèé ìîäóëü 
íàóêè, ÿêèé ñòâîðèòü ìåòàòåîðåòè÷íó єäí³ñòü, ùî áóäå áàçóâàòèñÿ íà îñîáëèâèõ 
îíòîëîã³÷íèõ òà ãíîñåîëîã³÷íèõ ³äåàë³çàö³ÿõ òà íàñòàíîâàõ, ÷èì ìîæå áóòè îáâèíó-
âàëüíî-ïîçîâíà ìåòàòåîð³ÿ.
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Анотація
Мурзановська А. В. Парадигми: сутність, поняття та значення в методології кримі-

нально-процесуальної науки. – Сòàòòÿ.
В ñòàòò³ ðîçãëÿäàþòüñÿ ïèòàííÿ ùîäî ñóòíîñò³, ïîíÿòòÿ òà çíà÷åííÿ ïàðàäèãì â ìåòî-

äîëîã³¿ êðèì³íàëüíî-ïðîöåñóàëüíî¿ íàóêè.
Дîâîäèòüñÿ, ùî òåðì³í «ïàðàäèãìà» âèêîðèñòîâóєòüñÿ â ð³çíèõ çíà÷åííÿõ: ÿê ñóêóïí³ñòü 

ïåðåêîíàíü, ó òîìó ÷èñë³ ô³ëîñîôñüêèõ, à òàêîæ ö³ííîñòåé, ìåòîäîëîã³÷íèõ òà ³íøèõ çàñîá³â, 
ÿêà îá’єäíóє äàíå íàóêîâå ñï³âòîâàðèñòâî, ôîðìóþ÷è ó íüîìó îñîáëèâèé «ñïîñ³á áà÷åííÿ»; 
ÿê çðàçîê ï³äõîäó äî âèð³øåííÿ íàóêîâèõ ïðîáëåì.

П³äêðåñëþєòüñÿ, ùî ³ñíóþòü ð³çíîìàí³òí³ ïîãëÿäè ùîäî ðîçóì³ííÿ ñóòíîñò³ ïàðàäèã-
ìè: ÿê îñíîâí³ òèïè ïðàâîðîçóì³ííÿ; ÿê îñíîâí³ ï³äõîäè äî ï³çíàííÿ ïðàâîâèõ ôåíîìåí³â; 
ÿê ïàðàäèãìè ³íîä³ ñïðèéìàþòü ñâ³òîãëÿäíî-ìåòîäîëîã³÷í³ óñòàíîâêè. Пîíÿòòÿ ïàðàäèãìè 
òàêîæ ìàþòü ð³çí³ âèçíà÷åííÿ: ÿê: ñóêóïí³ñòü ô³ëîñîôñüêèõ, çàãàëüíîòåîðåòè÷íèõ îñíîâ 
íàóêè; ñèñòåìà ïîíÿòü ³ óÿâëåíü, ÿê³ âëàñòèâ³ ïåâíîìó ïåð³îäó ðîçâèòêó íàóêè, êóëüòóðè, 
öèâ³ë³çàö³¿; ïåâíà ìîäåëü, âç³ðåöü âèð³øåííÿ òèõ ÷è ³íøèõ íàóêîâèõ ïðîáëåì. 

Рîáèòüñÿ âèñíîâîê, ùî ïàðàäèãìà – öå ³íòåãðàëüíà õàðàêòåðèñòèêà ò³є¿ ÷è ³íøî¿ íàóêè 
â ïåâíó åïîõó, ÿê âêëþ÷àє â ñåáå: ñèìâîë³÷í³ óçàãàëüíåííÿ (ôîðìàë³çîâàí³ êîìïîíåíòè òå-
îð³¿); êàðòèíó ñâ³òó (ìîäåëüí³ óÿâëåííÿ, îáðàçè îá’єêò³â íàóêè); çàãàëüíîïðèéíÿò³ ó òîâàðè-
ñòâ³ â÷åíèõ ìåòîäîëîã³÷í³ âèìîãè é ö³íí³ñí³ îð³єíòàö³¿; ïîøèðåí³ â íàóêîâ³é ñï³ëüíîò³ çðàçêè 
îïèñó, ïîÿñíåííÿ, áàçèñí³ ïðèêëàäè ðîçâ’ÿçàííÿ. В÷åí³, íàóêîâà ä³ÿëüí³ñòü ÿêèõ áóäóєòüñÿ 
íà îñíîâ³ îäíàêîâèõ ïàðàäèãì, ñïèðàþòüñÿ íà îäí³ é ò³ æ ïðàâèëà ³ ñòàíäàðòè íàóêîâî¿ 
ïðàêòèêè.

П³äêðåñëþєòüñÿ, ùî äëÿ ñó÷àñíîãî ñòàíó íàóêîâèõ äîñë³äæåíü ñóòòєâèé ³íòåðåñ ïðåä-
ñòàâëÿþòü íàóêîâ³ ïàðàäèãìè, ùî â³äîáðàæàþòü ð³âåíü ñó÷àñíî¿ íàóêè, à ñàìå: ³íòåðïðåòà-
òèâíà ïàðàäèãìà é ñèñòåìíà ïàðàäèãìà.

Íà ñó÷àñíîìó åòàï³ ðîçâèòêó íàóêà êðèì³íàëüíîãî ïðîöåñó ìàє ïîòåíö³àë äëÿ êîíñòðóþ-
âàííÿ ìåòàòåîð³¿ êðèì³íàëüíîãî ïðîöåñó, òîáòî íàóêîâî¿ ïàðàäèãìè, ÿêà ïîâèííà îá’єäíàòè 
ä³éñí³ òåîð³¿ íàóêè êðèì³íàëüíîãî ïðîöåñó â êîíöåïòóàëüíèé ìîäóëü íàóêè, ÿêèé ñòâîðèòü 
ìåòàòåîðåòè÷íó єäí³ñòü, ùî áóäå áàçóâàòèñÿ íà îñîáëèâèõ îíòîëîã³÷íèõ òà ãíîñåîëîã³÷íèõ 
³äåàë³çàö³ÿõ òà íàñòàíîâàõ, ÷èì ìîæå áóòè îáâèíóâàëüíî-ïîçîâíà ìåòàòåîð³ÿ.

Ключові слова: êðèì³íàëüíî-ïðîöåñóàëüíà íàóêà, ìåòîäîëîã³ÿ, ð³âí³ ìåòîäîëîã³¿, ñèñòå-
ìà ìåòîä³â, ïàðàäèãìà, êðèì³íàëüíå ïðîöåñóàëüíå ïðàâî, êðèì³íàëüíå ïðîâàäæåííÿ, äîñó-
äîâå ïðîâàäæåííÿ, ñóäîâå ïðîâàäæåííÿ, äîêàçóâàííÿ.

Summary
Murzanovska A. V. The paradigms: the essence, concept and meaning in the 

methodology of criminal procedural science. – Article.
The article covers the issues of substance, concept and meaning of the paradigms in the 

methodology of criminal procedural science.
It is proved that a term «paradigm» is used in different meanings: as a set of beliefs, 

including philosophical ones, as well as values, methodological and other means that unite this 
scientific community, creating a special «way of seeing» in it; as an example of a solution to 
approach scientific problems.

It is underlined that there are various views on understanding the essence of the paradigm: 
as the main types of legal understanding; as the main approaches to knowledge of legal 
phenomena; as paradigms sometimes perceive worldview-methodological settings. The 
concept of paradigm also has different definitions as: a set of philosophical, general theoretical 
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foundations of science; a system of concepts and ideas that are characteristic of a certain period 
of development of science, culture, civilisation; a certain model, a model for solving certain 
scientific problems.

The author concluded that a paradigm is an integral characteristic of that another science 
in a certain era, as it includes: symbolic generalisations (formalised components of the theory); 
picture of the world (model representations, images objects of science); generally accepted in 
the society of scientists methodological requirements and value orientations; widespread in 
the scientific community examples of description, explanation, basic solution examples. The 
scholars, whose scientific activity is based on the same paradigms, rely on the same rules and 
standards of scientific practice.

The author emphasised that it is essential for the current state of scientific research scientific 
paradigms reflecting the level of modernity are of interest to sciences, namely: interpretative 
paradigm and systemic paradigm.

At the current stage of development, the science of the criminal process has potential for 
the construction of a meta-theory of the criminal process, that is, a scientific paradigm, which 
should unite the valid theories of the science of the criminal process in a conceptual module 
of science that will create a meta-theoretical unity that will be based on special ontological 
and epistemological idealisations and guidelines, what can be an accusative-claim metatheory.

Key words: criminal procedural science, methodology, levels of methodologies, system of 
methods, paradigm, criminal procedural law, criminal proceedings, pre-trial proceedings, court 
proceedings, proving.
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РЕГУЛЯЦІЯ ЗАХИСТУ ПРАВ ПРАЦЮЮЧИХ У КИЇВСЬКІЙ РУСІ 
ЗГІДНО ЛІТОПИСНИХ ДЖЕРЕЛ 

Постановка проблеми. В ë³òîïèñàõ ³íôîðìàö³ÿ ùîäî ïðàâîâî¿ ðåãóëÿö³¿ ïðîôå-
ñ³éíî¿ ä³ÿëüíîñò³, ÿêó íàäàâàëè ïðî Кè¿âñüêó Рóñü, íå ðîçêðèâàëàñÿ â ïîâí³é ì³ð³. 
Пðèä³ëÿëàñÿ óâàãà ³íôîðìàö³¿ ùîäî ïðàâîâî¿ ðåãóëÿö³¿ çàõèñòó ëþäåé çã³äíî ¿õíüî¿ 
ïðîôåñ³éíî¿ ä³ÿëüíîñò³. Мè íå â ïîâí³é ì³ð³ ìîæåìî çðîçóì³òè íàñê³ëüêè ïðîôåñ³éí³ 
íàâè÷êè áóëè ö³ííèìè ³, â ÿê³é ì³ð³ âïëèâàëè íà ïðàâà ïðàöþþ÷î¿ ëþäèíè. Мè ó 
ñâîєìó äîñë³äæåíí³, âèêîðèñòîâóþ÷è äæåðåëüíó áàçó, ïðîàíàë³çóєìî ïðàâîâó ðåãó-
ëÿö³þ ïðîôåñ³éíî¿ ä³ÿëüíîñò³ â³ëüíèõ ëþäåé: êóïö³â, âîÿê³â íàéìàíö³â. Сåðåä íàï³â-
â³ëüíèõ ëþäåé ðîçãëÿíåìî çàêóï³â òà ñìåðä³â, à ñåðåä íåâ³ëüíèõ ÷åëÿäü òà õîëîï³â. 
Цå äàñòü íàì ìîæëèâ³ñòü á³ëüø ïîãëèáëåíî ðîçêðèòè àñïåêòè ïðàâîâî¿ ðåãóëÿö³¿ 
òðóäîâî¿ ä³ÿëüíîñò³.

Оцінка стану наукового дослідження. Вèâ÷åííÿì ñóñï³ëüíîãî ëàäó Кè¿âñüêî¿ 
Рóñ³ çàéìàëèñÿ òàê³ âèäàòí³ â÷åí³ ÿê: Тàòèùåâ В. М., Гðóøåâñüêèé М. С., Бðàé÷åâ-
ñüêèé М. Þ., Гðåêîâ Б. Д., Рèáàêîâ Б. Î., Вîéòîâè÷ Л. В., Тîëî÷êî П. П., Çàðóáà 
В. М., Шåâ÷åíêî Î. Î., Тèùèê Б. Й., Шåâ÷åíêî À. Є., Кóä³í С. М òà ³íø. Ó ñâî¿õ 
ðîáîòàõ âîíè òîðêàëèñÿ ïèòàíü ïðàâîâîãî ñòàòóñó ð³çíèõ ñîö³àëüíèõ ãðóï. 

Метою äàíîãî äîñë³äæåííÿ є çä³éñíåííÿ àíàë³çó íà áàç³ ë³òîïèñíèõ äæåðåë ïðà-
âîâî¿ ðåãóëÿö³¿ òðóäîâèõ â³äíîñèí òà ðîçêðèòòÿ ïèòàííÿ ÿê ïðîôåñ³éíà ä³ÿëüí³ñòü 
âïëèâàëà íà ïðàâîâèé ñòàòóñ îñîáè.

Виклад основного матеріалу. Рåãóëÿö³ÿ ïðàâîâèõ â³äíîñèí â ïðîôåñ³éí³é ä³-
ÿëüíîñò³ ³ç âðàõóâàííÿì ñîö³àëüíî¿ ³єðàðõ³¿ â Кè¿âñüê³ Рóñ³ çíàéøëà ñâîє â³äîáðàæåí-
íÿ ó äæåðåëàõ Рóñüêîãî ïðàâà. Мè ìîæåìî ðîçä³ëèòè ëþäåé, ùî çä³éñíþâàëè ñâîþ 
ïðîôåñ³éíó ä³ÿëüí³ñòü íà â³ëüíèõ, íàï³ââ³ëüíèõ òà íåâ³ëüíèõ. Т³, ùî ïðàöþâàëè ó 
ñâî¿õ ö³ëÿõ, ³íòåðåñàõ íà ñåáå, êíÿçÿ, áîÿð, êóïö³â, öåðêâè òà ³íøèõ. 

В Рóñüê³é ïðàâä³ ðîçêðèò³ ö³ë³ êàòåãîð³¿ ëþäåé, ÿê³ ïðàöþâàëè ÿê íà ñåáå, òàê ³ 
íà êíÿçÿ òà ïàíà. Вîíè ìîãëè áóòè ÿê â³ëüíèìè, òàê íàï³ââ³ëüíèìè ³ íåâ³ëüíèêàìè. 

Пåðø³ çãàäêè, ùî âðåãóëüîâóâàëè ä³ÿëüí³ñòü êóïö³â òà ñîëäàò-íàéìàíö³â, â³äîáðà-
æåí³ â ì³æíàðîäíèõ äîãîâîðàõ. 

Çàõèñò ïðàâà íà æèòòÿ êóïöÿ ðåãóëþâàëîñü ÿê çà Рóñüêî-â³çàíò³éñüêèìè äîãîâî-
ðàìè 912 ³ 944 ðîê³â, òàê ³ çà Рóñüêîþ ïðàâäîþ. 

© Íàñòþê À. À., 2023
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Ó äîãîâîð³ 912 ðîêó ïîâ³äîìëÿєòüñÿ: Àùå êòî óáèåòü. Кðåñòüÿíèíà Рóñèíъ èëè 
Хðåñòüÿíèíъ Рóñèíà äà óìåðåòü, èäåæå àùå ñîòâîðèòü óáèèñòâî. Àùå ëè óáåæèòü 
ñîòâîðèâыé óáèéñòâî, àùå åñòü èìîâèòъ, äà ÷àñòü åãî, ñèðå÷ü, èæå åãî áóäåòü ïî 
çàêîíó, äà âîçìåòü áëèæíèé óáüåíàãî, à è æå íà(æåíà) óáèâøàãî äà èìååòü, òîëöåì 
æå ïåðåáóäåòü ïî çàêîíó; àùå ëè åñòü íåèìîâèòъ ñîòâîðèâыè óáîéñòâî è óáåæàâъ, 
äà äåðæèòñÿ òÿæè, äîíüäåæå îáðÿùåòüñÿ, ÿêî äà óìðåòü [1, c. 20]. 

Íàñòóïíèé óêëàäåíèé äîãîâ³ð òåæ ï³äòâåðäèâ ïîêàðàííÿ çà âáèâñòâî ðóñèíà 
(êóïåöü, âîÿê íàéìàíåöü, ìîðÿê òà ³íø). В äîãîâîð³ 944 ðîêó âêàçàíî, ùî Àùå óáüåòü 
Хðåñòüÿíèí Рóñèíà èëè Рóñèí Хðåñòüÿíèíà äà äåðæèì áóäåòü ñòâîðèâыè óáèèñòâî 
îò áëèæíèõ óáüåíàãî äà óáüþòü è. Àùå ëè óñêî÷èòü ñòâîðèыâè óáîè è àùå áóäåòü 
èìîâèò äà âîçìóòü èìåíüå åãî áëèæüíèè óáüåíàãî. Àùå ëè åñòü íåèìîâèò è óñêî÷èòü 
æå, äà èùþòü åãî, äîíäåæå îáðÿùåòñÿ; àùå ëè îáðÿùåòñÿ, äà óáüåí áóäåòü [2, c. 34]. 

Ó ïåðåðàõîâàíèõ äîãîâîðàõ ä³є ïðèíöèï òàë³îíó – ïðè âáèâñòâ³ ëþäèíè çà óìîâè, 
ùî çëî÷èíåöü íå âò³ê ³ â³í íå є ³ìåíèòèì. Пðè óìîâ³, ùî çëî÷èíåöü âò³ê ç ì³ñöÿ çëî-
÷èíó, òî â³í ìóñèòü ñïëàòèòè ãðîø³ ðîäè÷àì âáèòî¿ íèì ëþäèíè. Дîãîâ³ð 944 ðîêó 
íà â³äì³íó â³ä äîãîâîðó 912 ðîêó íå çãàäóє ïðî ïåðåäà÷ó ÷àñòèíè ìàéíà âáèâö³ æ³íö³, 
ùî ìàє íàëåæàòè ¿¿ ïî çàêîíó. 

Яêùî ðóñüêîãî êóïöÿ ó В³çàíò³¿ óá’þòü, òî âáèâöþ äîçâîëÿєòüñÿ ïîçáàâèòè æèòòÿ 
íà ì³ñö³ çëî÷èíó [3, c. 11]. Яêùî çëî÷èíåöü óò³ê ³ â³í áóâ ³ìåíèòèì, òî ïîòåðï³ë³é 
ñòîðîí³ ñë³ä êîìïåíñóâàòè ñìåðòü ïîòåðï³ëîìó ìàéíîì óáèâö³ [4, c. 94–95]. Яêùî 
âáèâöÿ íå ³ìåíèòèé, òî éîãî ñë³ä ïåðåñë³äóâàòè òà çàòðèìàòè, ï³ñëÿ ÷îãî âáèòè [5, c. 
20]. Дàí³ óìîâè ñâ³ä÷àòü, ùî êóïö³, ÿê³ ïðèáóâàëè ç Рóñ³ ó В³çàíò³þ, çàâäÿêè êíÿç³â-
ñüê³é âëàä³, îòðèìóâàëè ãàðàíò³¿ â³ä â³çàíò³éñüêèõ ³ìïåðàòîð³â, ùî âîíè ìàþòü ïðàâî 
óáèòè âáèâöþ íà ì³ñò³ ñêîєííÿ íèìè çëî÷èíó. 

Сë³ä çàçíà÷èòè, ùî ó äîãîâ³ð 944 ðîêó áóëà âíåñåíà ï³äñòàâà ïðè ÿê³é â³çàíò³éö³ 
ìîãëè ïîçáàâèòè íà çàêîííèõ ï³äñòàâàõ ÿê æèòòÿ êóïöÿ, òàê ³ éîãî ëþäåé, ùî çàáåçïå-
÷óâàëè éîãî ïðîôåñ³éíó ä³ÿëüí³ñòü. П³äñòàâà áóëà íàñòóïíà: ðóñüê³ êóïö³, ïðè ïðèáóòò³ 
äî Кîíñòàíòèíîïîëÿ, ìàëè ïðåä’ÿâèòè â³çàíò³éöÿì ãðàìîòó â³ä Вåëèêîãî êíÿçÿ Рóñüêîãî. 
Дàíà ãðàìîòà ìàëà ï³äòâåðäæóâàòè, ùî êóïåöü ïðèáóâ â³ä êíÿçÿ ç ìèðíèìè íàì³ðàìè 
òà ñê³ëüêè êîðàáë³â ïðèáóëî ç íèì. Кîëè òàêó ãðàìîòó íå ïðåä’ÿâëÿëè, òî ò³ ìàëè ïðàâî 
çàòðèìàòè òàêèõ êóïö³â. Яêùî âîíè ÷èíèëè ñóïðîòèâ ïðè çàòðèìàí³, â³çàíò³éö³ ìàëè 
ïðàâî ¿õ âáèòè (Ç³ì³í 37). Кóïöÿ ìîãëè âáèòè çà âáèâñòâî â³çàíò³éöÿ. Ó òàêîìó âèïàäêó 
â³çàíò³éö³ íå íåñëè çîáîâ’ÿçàíü ïåðåä Вåëèêèì êíÿçåì Рóñ³ çà ¿õ âáèâñòâî [2, c. 37].

Ó Рóñüêó ïðàâäó òåæ áóëî âíåñåíî ì³ðó ïîêàðàííÿ çà âáèâñòâî êóïöÿ. Рóñüêà 
ïðàâäà â Кîðîòê³é ðåäàêö³¿ Àêàäåì³÷íîãî ñïèñêó Пðîñòîðîâî¿ ðåäàêö³¿, ïî Тðî³öüêîìó 
І ñïèñêó, âêàçóþòü, ùî çà âáèâñòâî êóïöÿ ñë³ä ñïëàòèòè øòðàô ó ðîçì³ð³ 40 ãðèâåíü 
[6, c. 24; 7, c. 27].

Рóñüêî-â³çàíò³éñüê³ äîãîâîðè 911 òà 944 ðîê³â âêàçóâàëè íà ì³ðó ïîêàðàííÿ çà 
íàíåñåííÿ ò³ëåñíèõ óøêîäæåíü êóïöþ. Пðè ïîáèòò³ êóïöÿ éîìó ïëàòèëè øòðàô ó 
ðîçì³ð³ 5 ë³òð³â ñð³áëà, ÿê êîìïåíñàö³þ çà îáðàçó, çã³äíî äîìîâëåíîñòåé Рóñ³ ç В³çàí-
ò³єþ ïî óìîâàõ äîãîâîð³â 912 òà 944 ðîê³â [1, c. 20, 32]. 
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Îòæå çã³äíî Рóñüê³é Пðàâä³ Кîðîòêî¿ ðåäàêö³¿ êóïåöü, ÿê â³ëüíà ëþäèíà, ïðè 
çä³éñíåíí³ ñâîє¿ òðóäîâî¿ ä³ÿëüíîñò³ íå ì³ã áóòè ï³ääàíèé íàñèëëþ áåç ïîêàðàííÿ 
çëî÷èíöÿ çà ñâî¿ ä³¿. 

Рóñüêà ïðàâäà Кîðîòêî¿ ðåäàêö³¿ ðîçêðèâàє, ùî çà íàíåñåííÿ ïîáî¿â ïîòåðï³ëà 
ñòîðîíà ìîãëà ïîìñòèòèñÿ çëî÷èíöþ ³ ïîáèòè éîãî. Яêùî ïîòåðï³ëèé íå ì³ã ïîìñòè-
òèñü ïîðóøíèêó, òî ó òàêîìó âèïàäêó ñïëà÷óâàâñÿ øòðàô. Пîðóøíèê ìàâ ñïëàòèòè 
òðè ãðèâí³ øòðàôó òà îïëàòèòè ïîñëóãè ë³êàðÿ. Яêùî çã³äíî êóïöÿ ïîáèëè æåðäè-
íîþ, áàòîãîì, ÷àøåþ, ðîãîì, ïëàøìÿ ìå÷åì, àáî íå âèéìàþ÷è éîãî ç íîæåí, âèðè-
âàííÿ âóñ³â àáî áîðîäè, ïîðóøíèê ìàє ñïëàòèòè øòðàô â ðîçì³ð³ 12 ãðèâåíü Яêùî 
êóïöÿ âäàðÿòü ìå÷åì ïî ðóö³ ³ ðóêà â³äâàëèòüñÿ àáî âñîõíå, òî ñë³ä ñïëàòèòè øòðàô 
ó ðîçì³ð³ 40 ãðèâåíü [8, c. 31]. Ó Рóñüê³é ïðàâä³ Пðîñòîðîâî¿ ðåäàêö³¿ øòðàô çà öåé 
çëî÷èí áóâ çìåíøåíèé äî 20 ãðèâåíü â ïîëîâèíó â³ðè, àëå 10 ãðèâåíü ñë³ä áóëî 
ñïëàòèòè ïîòåðï³ëîìó çà âòðàòó çäîðîâ’ÿ [2, c. 123, 149–150]. В÷åí³ ïîÿñíþþòü äàí³ 
çì³íè â³äì³íîþ êðîâíî¿ ïîìñòè òà âäîñêîíàëåííÿì Рóñüêîãî ïðàâà.

Çà íàíåñåííÿ íàñèëëÿ ëþäèí³ (êóïöþ) ó âèãëÿä³ âèðèâàííÿ âóñà àáî áîðîäè, ñïëà-
÷óâàâñÿ øòðàô ó ðîçì³ð³ 12 ãðèâåíü [7, c. 26]. 

Çã³äíî Рóñüêî¿ Пðàâäè Пðîñòîðîâî¿ ðåäàêö³¿ ÿêùî â³ëüíó ëþäèíó (êóïöÿ) óäàðèòü 
õîëîï, òî çà îáðàçó éîãî ìîæíà áóëî âáèòè. Яêùî õîëîï ò³êàâ â áóäèíîê ñâîãî ïàíà 
³ éîãî íå âèäàâàëè, òî âëàñíèê õîëîïà ìàâ ñïëàòèòè øòðàô ó ðîçì³ð³ 12 ãðèâåíü. Àëå 
òàêèé çàêîí áóâ ïðè Яðîñëàâó Вîëîäèìèðîâè÷ó. Йîãî ñèíè çàì³íèëè âáèâñòâî íà 
øòðàô àáî ïóáë³÷íå ïîáèòòÿ [2, c. 129–130]. 

Мàéíîâ³ ³íòåðåñè êóïö³â çàõèùàëèñü äîãîâîðàìè Рóñ³ ç В³çàíò³єþ. Çà êðàä³æêó, 
çã³äíî äîãîâîðó 912 ðîêó, ïîòð³áíî áóëî êîìïåíñóâàòè âêðàäåíå ó ïîòð³éíîìó ðîçì³-
ð³, à â äîãîâîð³ 945 ðîêó – â ïîäâ³éíîìó ðîçì³ð³ [9, ñ. 21; 10, ñ. 18–19].

Кîëè êîðàáåëü ðóñüêîãî êóïöÿ âèêèäàëî íà â³çàíò³éñüêèé áåðåã, òî â³çàíò³éö³ 
ìàëè äîïîìîãòè êóïöÿì.

Тîðã³âö³ äëÿ çä³éñíåííÿ ñâîє¿ ïðîôåñ³éíî¿ ä³ÿëüíîñò³ çàëó÷àëè ³íøèõ ëþäåé. Мè 
ìîæåìî ïîä³ëèòè íà íàñòóïí³ êàòåãîð³¿ ëþäåé, ÿê³ áðàëè ó÷àñòü â òîðã³âåëüí³é ä³ÿëü-
íîñò³: â³ëüí³ òà íåâ³ëüí³. Дî íåâ³ëüíèõ ìè â³äíîñèìî ÷åëÿäü. Дîêàçîì òîãî, ùî êóïö³ 
çàëó÷àëè íåâ³ëüíèê³â – є Рóñüêî-â³çàíò³éñüêèé äîãîâ³ð 912 ðîêó. Ó äîãîâîð³ âêàçàí³ 
îáñòàâèíè êðàä³æêè ÷åëÿäèíà ó êóïöÿ ³ ãàðàíò³¿, ÿê³ íàäàâàëèñÿ В³çàíò³éñüêîþ ³ìïå-
ð³єþ, ùîá ïîâåðíóòè éîãî êóïöþ [2, ñ. 13]. 

Рóñüêî-â³çàíò³éñüêèé äîãîâ³ð 912 ðîêó ðåãóëþє çàõèñò ïðàâà íà æèòòÿ, çäîðîâ’ÿ 
òà ìàéíî ðóñ³â, ÿê³ ïîñòóïèëè íà ñëóæáó äî В³çàíò³éñüêîãî ³ìïåðàòîðà. Íàéìàíîìó 
âîÿö³ ãàðàíòóâàâñÿ çàõèñò ïðàâà íà æèòòÿ, çäîðîâ’ÿ òà ìàéíî çà àíàëîã³єþ ÿê ³ êóï-
öþ, çã³äíî äîãîâîð³â 912 òà 944 ðîê³â, ÿê³ ìè äîñë³äèëè âèùå. 

В äàíèõ äîãîâîðàõ âêàçàíî, ùî ðóñ ìîæå âñòóïèòè ó òðóäîâ³ â³äíîñèíè â ³íø³é 
äåðæàâ³ øëÿõîì íàäàííÿ ïîñëóã ó â³éñüêîâ³é ñôåð³ ÷åðåç íàéì íà â³éñüêîâó ñëóæáó. 
Çà äàíèì äîãîâîðîì В³çàíò³ÿ áðàëà íà ñåáå çîáîâ’ÿçàííÿ ó ñôåð³ çàõèñòó ìàéíà ðóñà 
ó ðàç³ éîãî ñìåðò³ íà ñëóæá³ [9, ñ. 15]. Рîçêðèєìî çì³ñò çàçíà÷åíèõ óìîâ. Яêùî, íåñó-
÷è ñëóæáó ó В³çàíò³éñüê³é Іìïåð³¿ ðóñ óìðå, íå ñêëàâøè çàïîâ³òó ³ íå ìàþ÷è ðîäè÷³â 
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ó В³çàíò³¿, òî éîãî ìàéíî ìàє â³äïðàâëÿòèñÿ íà Рóñü éîãî áëèçüêèì ðîäè÷àì. Яêùî æ 
ðóñ çàëèøèâ çàïîâ³ò, òî éîãî ìàéíî ìàє áóòè ïåðåäàíî çã³äíî âîë³ ïîê³éíîãî. 

Кð³ì ðóñ³â êóïö³â òà íàéìàíèõ ðóñ³â âîÿê³â, В³çàíò³éñüêå ïðàâî çàõèùàëî ïîñë³â, 
ìîðÿê³â òà âîÿê, ÿê³ çàõèùàëè êóïö³â òà ³íøèõ îñ³á, ùî çä³éñíþâàëè ñâîþ ïðîôå-
ñ³éíó ä³ÿëüí³ñòü ³ ï³äïàäàëè ï³ä âèçíà÷åííÿ ðóñ, îòðèìóâàëè çàõèñò ñâîãî æèòòÿ çà 
òèì æå ïðèíöèïîì, ùî ³ ðóñè êóïö³ òà íàéìàíö³. Çà ¿õíє æèòòÿ çàáèðàëîñÿ æèòòÿ 
â³çàíò³éöÿ, ùî ¿õ âáèâ. Çà íàíåñåííÿ ¿ì ò³ëåñíèõ óøêîäæåíü ïëàòèëè øòðàô ó ðîç-
ì³ð³ 5 ë³òð³â ñð³áëà, ÿê ³ çà êóïöÿ. Çà êðàä³æêó ¿õíüîãî ìàéíà çà äîãîâîðîì 912 ðîêó 
ïîòð³áíî áóëî êîìïåíñóâàòè âêðàäåíå â ïîòð³éíîìó ðîçì³ð³, à çà äîãîâîðîì 944 ðîêó 
– â ïîäâ³éíîìó ðîçì³ð³[10, ñ. 21], [3, ñ. 18–19]. 

Тàê ÿê òîé, õòî íàéìàâñÿ íà ñëóæáó äî В³çàíò³éñüêîãî ³ìïåðàòîðà ì³ã áóòè ðóñîì, 
òî íà íüîãî ðîçïîâñþäæóâàëèñÿ ïðàâà ðóñ³â. Ó ñâîþ ÷åðãó, Вåëèêèé êíÿçü Рóñ³ áðàâ 
íà ñåáå òåæ çîáîâ’ÿçàííÿ. В³í íå ìàâ ïåðåøêîäæàòè ðóñàì íàéìàòèñÿ íà â³éñüêîâó 
ñëóæáó ó В³çàíò³¿.

Сë³ä çàçíà÷èòè, ùî âñ³ â³ëüí³ ëþäè çàõèùàëè ñâîє æèòòÿ, çäîðîâ’ÿ òà ìàéíî àíà-
ëîã³÷íî êóïöÿì òà íàéìàíöÿì íà ñëóæá³ ³ìïåðàòîðà В³çàíò³éñüêî¿ ³ìïåð³¿ çà âèêëþ-
÷åííÿì ïåðñîí³ô³êîâàíèõ ïðàâ, ÿê³ íàäàâàëèñü ñàìå êóïöÿì ³ íàéìàíöÿì. 

Çã³äíî äîãîâîðó 907 ðîêó ðóñüê³ êóïö³ îòðèìàëè ïðàâî íà áåçìèòíó òîðã³âëþ, êî-
ðèñòóâàííÿ áàíÿìè, ïðàâî íà îòðèìàííÿ ì³ñÿ÷íîãî, òîáòî õàð÷óâàííÿ ³ ñïîðÿäæåííÿ 
êîðàáë³â çà ðàõóíîê â³çàíò³éñüêî¿ êàçíè [2, ñ. 65–66]. Çà äîãîâîðîì 911 ðîêó ðóñè÷³ 
êóïö³ îòðèìàëè ãàðàíò³¿ çàõèñòó ñâîãî æèòòÿ, çäîðîâ’ÿ, ìàéíà. Тàêîæ ðåãóëþâàëèñü 
ïèòàííÿ çàõèñòó ìàéíà êóïöÿ ïðè êîðàáåëüí³é àâàð³¿ [11, ñ. 19–21]. Îäí³єþ ³ç ãî-
ëîâíèõ ö³ëåé áóëî ñòâîðåííÿ ñïðèÿòëèâèõ óìîâ äëÿ ä³ÿëüíîñò³ òîðã³âö³â ³ íàéìàíèõ 
ñîëäàò ³ç çàõèñòîì ¿õ æèòòÿ, çäîðîâ’ÿ òà ìàéíîâèõ ³íòåðåñ³â. Дîñë³äèìî öå á³ëüø 
äåòàëüí³øå. 

Кð³ì ïðàâ ïðè çä³éñíåíí³ ñâîє¿ ðîáîòè ó В³çàíò³éñüê³é ³ìïåð³¿ êóïö³ áðàëè íà ñåáå 
çîáîâ’ÿçàííÿ. Вîíè çîáîâ’ÿçóâàëèñÿ íå ÷èíèòè áåç÷èíñòâà ó â³çàíò³éñüêèõ ñåëàõ òà 
ì³ñòàõ. Чåðåç âîðîòà Кîíñòàíòèíîïîëÿ âîíè ìîãëè ïðîéòè ó ãðóï³, ÿêà íå ìîãëà ïå-
ðåâèùóâàòè ï’ÿòäåñÿò ÷îëîâ³ê. Пðè äàí³é ãðóï³ ìàâ áóòè íàãëÿäà÷ ç В³çàíò³¿. Кóïöÿì 
çàáîðîíÿëîñÿ ñåëèòèñÿ ó ñàìîìó Кîíñòàíòèíîïîë³. Вîíè ìàëè ñåëèòèñÿ ó ñïåö³àëüíî 
â³äâåäåíîìó ì³ñö³. В äîãîâîð³ âêàçàíî, ùî öå ì³ñöå áóëî á³ëÿ ìîíàñòèðÿ Мàìîíà  
[12, ñ. 19–20]. Ó äîãîâîð³ 944 ðîêó áóëî îáìåæåíî êóïóâàòè âåëèêó ê³ëüê³ñòü äîðîãèõ 
òêàíèí. Кóïåöü ì³ã çàêóïèòè òêàíèíè íå ñóìó, ÿêà íå ìàëà ïåðåâèùóâàòè ï’ÿòäåñÿòè 
çëîòíèê³â. Тàêîæ ÿê çàçíà÷àëîñÿ âèùå ó äîãîâîð³ 944 ðîêó êóïöÿì òà íàéìàíöÿì, 
ÿê³ ïðèáóâàëè äî Кîíñòàíòèíîïîëÿ, ìàëè ïðåä’ÿâèòè êíÿæ³ ãðàìîòè [13, ñ. 55–57]. 

Кð³ì òîðã³âë³ òà íàéìó íà â³éñüêîâó ñëóæáó äî В³çàíò³¿, ðóñüêå ïðàâî ðåãóëþâàëî 
ïèòàííÿ ëèõâàðñüêî¿ ä³ÿëüíîñò³, ïàñ³÷íèöòâà òà áóä³âíèöòâà ìîñò³â ³ ì³ñò. 

Лèõâàðñüêà ä³ÿëüí³ñòü òåæ ðåãóëþâàëàñÿ Рóñüêîþ ïðàâäîþ, â ÿê³é âñòàíîâëþ-
âàëèñÿ óìîâè, ùî âèñòàâëÿâ ëèõâàð ïðè íàäàíí³ ïîñëóã. П³çí³øå ï³ä òèñêîì â³÷å 
ïðè Вîëîäèìèð³ Мîíîìàõó áóëè ââåäåíí³ ñòàòò³, ÿê³ îáìåæóâàëè ïðîöåíòíó ñòàâêó 
ëèõâàðÿ, ùîá çàïîá³ãòè çëîâæèâàííþ ç éîãî ñòîðîíè [7, ñ. 30–31].
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Пàñ³÷íèöòâî òåæ ðåãóëþâàëîñÿ Рóñüêîþ ïðàâäîþ. В Пðîñòîðîâ³é ðåäàêö³¿ Рóñüêî¿ 
ïðàâäè ââîäèâñÿ âåëèêèé øòðàô çà êðàä³æêó òà çíèùåííÿ áîðò³ ó ðîçì³ð³ 3 ãðèâåíü. 
Кðàä³æêà ìåäó, ÿêèé áäæîëàì çàëèøàëè íà çèì³âêó êàðàâñÿ øòðàôîì â10 êóí, à ïðè 
êðàä³æö³ ìåäó, ùî ïðèçíà÷àâñÿ íå íà çèì³âêó – 5 êóí øòðàôó [14, ñ. 106]. Дàí³ íîð-
ìè ðóñüêîãî ïðàâà çàáåçïå÷óâàëè çàõèñò ìàéíà ïàñ³÷íèêà, ùîá òîé ì³ã çä³éñíþâàòè 
ñâîþ ïðîôåñ³éíó ä³ÿëüí³ñòü. 

Çã³äíî Рóñüê³é ïðàâä³ âñòàíîâëþâàëàñü ô³êñîâàíà ö³íà ùîäî îïëàòè ïðàö³ ïðè 
áóä³âíèöòâ³ òà ðåìîíò³ ìîñò³â ³ ôîðòåöü. 

Дëÿ çàõèñòó òèõ, õòî çàéìàâñÿ ñêîòàðñòâîì ââîäèëèñÿ øòðàôè çà êðàä³æêó ñêîòà. 
Яêùî æ õòîñü çàð³çàâ ÷óæîãî êîíÿ àáî ñêîòèíó, òî ìóñèâ îïëàòèòè ö³íó òâàðèíè ³ 
ùå çàïëàòèòè øòðàô â ðîçì³ð³ 12 ãðèâåíü[2, ñ. 131]. Тàê íà Рóñ³ ñòâîðþâàëèñÿ óìîâè 
äëÿ ðîçâèòêó òâàðèíèöòâà òà òÿæêî êàðàëè çà çíèùåííÿ ñêîòà. В Кîðîòê³é ðåäàêö³¿ 
Рóñüêî¿ ïðàâäè âêàçàíî, ùî ïðè áóä³âíèöòâ³ ìîñòà çà âèêîíàíó ê³íöåâó ðîáîòó ñë³ä 
çàïëàòèòè íîãàòó. Çà êîæåí ïðîë³ò ìîñòà ñë³ä çàïëàòèòè òåæ íîãàòó. Çà ðåìîíò 
òðüîõ, ÷îòèðüîõ àáî ï’ÿòè äîøîê ñë³ä ñïëàòèòè ñò³ëüêè æ [14, ñ. 98]. 

В ðîçøèðåí³é ðåäàêö³¿ Рóñüêî¿ ïðàâäè âêàçàíî, ùî ïðè áóä³âíèöòâ³ ìîñòà ñë³ä 
áðàòè ïî íîãàò³ çà êîæíèõ äåñÿòü ëîêò³â, ïðè ðåìîíò³ ìîñòà áðàòè ïî êóí³ çà êîæåí 
ïðîë³ò. Тàêîæ áóä³âíèêó ìîñòà ³ éîãî îòðîêó ñë³ä ìàòè äâà êîíÿ. Кîíÿì âèä³ëÿòè îâåñ 
4 ëóêíà â íåä³ëþ, òàêîæ ¿õ ñë³ä êîðìèòè äîñèòà [2, ñ. 133].

В äàíèõ ðîçðàõóíêàõ ïëàòÿòüñÿ ãðîø³ çà âèêîíàíó ðîáîòó. Кð³ì òîãî ñë³ä çàáåç-
ïå÷èòè õàð÷óâàííÿì êîíåé òà ëþäåé.

Пðè áóä³âíèöòâ³ óêð³ïëåíü ì³ñòà ñë³ä çä³éñíþâàòè îïëàòó íàñòóïíèì ÷èíîì: çà 
çàêëàäêó çâèííà ôîðòèô³êàö³éíî¿ ñò³íè ñë³ä ïëàòèòè êóíó, à çà éîãî ïîâíå çàâåðøåí-
íÿ – íîãàòó.

Тàêîæ ïðè áóä³âíèöòâ³ íàäàєòüñÿ ¿æà, íàïî¿, ì’ÿñî òà ðèáà, à â íåä³ëþ íà ñ³ì êóí, 
ñ³ì õë³á³â. С³ì óáîðîê ïøîíà ³ íà ÷îòèðè êîíÿ ñ³ì ëóêîí îâåñó. Цå âñå íàäàєòüñÿ 
äîòè, ïîêè ì³ñòî áóäóєòüñÿ [2, ñ. 133].

В äàíèõ ïóíêòàõ Рóñüêî¿ ïðàâäè ïðîâåäåí³ ðîçðàõóíêè ïî îïëàò³ ïðàö³ â ãðîøîâî-
ìó åêâ³âàëåíò³ òà ³ç âðàõóâàííÿì çàáåçïå÷åííÿ ¿æåþ íå ò³ëüêè ëþäåé, àëå é òâàðèí, 
íåîáõ³äíèõ äëÿ ðîáîòè. 

Кâàë³ô³êàö³ÿ ïðàö³âíèêà òåæ âïëèâàëà íà ö³íí³ñòü äàíî¿ ëþäèíè ³ íà ¿¿ ìîæëèâî-
ñò³ çáåðåãòè æèòòÿ. Мè ðîçãëÿíóëè çàëåæí³ ãðóïè ëþäåé, âêàçàí³ â Рóñüê³é ïðàâä³ ³ 
ÿê âïëèíóëà ¿õíÿ ñïåö³àë³çàö³ÿ íà çàõèñò ¿õí³õ ïðàâ.

Ó Пðîñòîðîâ³é ðåäàêö³¿ Рóñüêî¿ ïðàâäè âêàçóþòüñÿ øòðàôè çà âáèâñòâî ðåì³ñíèêà 
òà ðåì³ñíèö³ – 12 ãðèâåíü [6, ñ. 28]. Цÿ ñòàòòÿ âêàçóє íà ö³íí³ñòü ëþäèíè, ÿêà îâî-
ëîä³ëà ðåì³ñíè÷îþ ïðîôåñ³єþ, íå äèâëÿ÷èñü íà ¿¿ íåâ³ëüíèöüêèé ñòàí. 

Çà âáèâñòâî ãîäóâàëüíèêà ÷è ãîäóâàëüíèö³ â Рóñüê³é ïðàâä³ òåæ ââîäèâñÿ øòðàô 
12 ãðèâåíü [7, ñ. 27; 2, ñ. 122]. Тóò ñë³ä çàçíà÷èòè, ùî ëþäèíà çä³éñíþâàëà âèõîâà-
òåëüñüê³ ôóíêö³¿ ³, íå äèâëÿ÷èñü íà ñâ³é íåâ³ëüíèöüêèé ñòàí, áóäü òî õîëîï ÷è ðàáà, 
îòðèìóâàëà îñîáëèâå ñòàâëåííÿ äî ñåáå â³ä âèõîâàíöÿ ³ éîãî ðîäèíè òà ïðåäñòàâëÿëà 
äëÿ íèõ ö³íí³ñòü, ÿêà áàçóâàëàñü íà åìîö³éíîìó ñòàí³. 
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Жèòòÿ êíÿæîãî ò³óíà, ÿêèé â³äàâ êíÿæèìè ïàøíÿìè òà ñåëàìè, îö³íþâàëîñü òåæ 
â 12 ãðèâåíü [6, ñ. 28]. Ц³íí³ñòü ò³óíà ïîëÿãàëà â éîãî îðãàí³çàòîðñüêèõ òà óïðàâë³í-
ñüêèõ âì³ííÿõ.

Ç âèùå íàâåäåíèõ äàíèõ ìè ìîæåìî çðîçóì³òè, ùî ðåì³ñíè÷à ïðîôåñ³ÿ äàâàëà 
çìîãó çð³âíÿòèñü ÿê ç ãîäóâàëüíèêàìè, òàê ³ ç ò³óíàìè, ÿê³ â³äàëè ñåëàìè òà ïîëÿìè. 

Сë³ä çàçíà÷èòè, ùî æèòòÿ ðÿäîâè÷à, ïàøåíîãî õîëîïà, ñìåðäà îö³íþâàëîñÿ â 5 ãðè-
âåíü, à æèòòÿ ðàáè â 6 ãðèâåíü [2, ñ. 83, 122]. Яêùî õîëîïà òà ðàáó óá’þòü áåç âñÿêî¿ 
âèíè ç ¿õ ñòîðîíè, òî ïàíó àáî êíÿçþ âèííèé ìàє çàïëàòèòè 12 ãðèâåíü [6, ñ. 33]. 

Сåðåä íåâ³ëüíèê³â ðàáà ö³íóâàëàñü íà îäíó ãðèâíþ á³ëüøå, ÷èì õîëîï. Сë³ä çàçíà-
÷èòè, ùî ñåðåä â³ëüíèõ ëþäåé æèòòÿ æ³íêè îö³íþâàëàñü â 20 ãðèâåíü, â ïîëîâèíó â³ä 
40 ãðèâåíü çà âáèâñòâî â³ëüíîãî ÷îëîâ³êà [14, ñ. 107]. 

Рåì³ñíèöòâî ÿê ³ ãîäóâàëüíèöòâî ñòèðàëî ãåíäåðíó äèñêðèì³íàö³þ ñòîñîâíî îö³í-
êè æèòòÿ ëþäèíè. Рåì³ñíèöòâî òà ðîáîòà â ïåâí³é ñôåð³ äàâàëî çìîãó íåâ³ëüíèêó íà 
á³ëüø³ ãàðàíò³¿ ùîäî æèòòÿ òà çð³âíþâàëî ö³íó æèòòÿ ÷îëîâ³êà ³ æ³íêè â äàí³é ïðîôå-
ñ³¿. Яêùî ïðîôåñ³ÿ ö³íóâàëàñÿ òî ãåíäåðíèé ôàêòîð íå âðàõîâóâàâñÿ ïðè îö³íö³ øòðà-
ôà çà âáèâñòâî. Пðàâî çàõèñòó æèòòÿ áóëî íå îäíàêîâèì ³ âèðàæàëîñÿ ö³íîþ øòðàôà 
çà âáèâñòâî. Чèì á³ëüøà ö³íà çà âáèâñòâî, òèì á³ëüøå øàíñ³â çáåðåãòè æèòòÿ, òàê 
ÿê éìîâ³ðíèé êðèâäíèê íå çàõî÷å íåñòè ìàòåð³àëüíó â³äïîâ³äàëüí³ñòü çà ñâ³é â÷èíîê.

Вàæëèâèé âëèâ íà çàõèñò ïðàâ çàêóï³â â³ä³ãðàëî ïîâñòàííÿ 1113 ðîêó, ùî ïðèâå-
ëî äî âëàäè çà ï³äòðèìêè â³÷å Вîëîäèìèðà Вñåâîëîäîâè÷à [15, ñ. 407], ÿêèé, ó ñâîþ 
÷åðãó, ïîì’ÿêøèâ â³äíîøåííÿ ùîäî óìîâ íàðàõóâàííÿ â³äñîòê³â ïðè ëèõâàðñòâ³ òà 
ïîëåãøåííÿ óìîâ â³äïðàöþâàííÿ áîðãó [8, ñ. 37–38].

Вîëîäèìèð Вñåâîëîäîâè÷ âñòàíîâèâ ãðàíè÷íó ñóìó â³äñîòê³â, ùî ìàëè ñïëàòèòè 
ëþäè [2, ñ. 127–128]. Цå, ó ñâîþ ÷åðãó, ìàëî çìåíøèòè ñóìó ñïëàòè áîðãó ³ â òàêèõ 
óìîâàõ ê³ëüê³ñòü çàêóï³â òà ñòðîê ïîãàøåííÿ áîðãó ìàâ ñêîðîòèòèñÿ. 

Пàí íå ìîæå íàíåñòè çáèòê³â ìàéíó çàêóïà. Рóñüêà ïðàâäà âêàçóє, ùî ÿêùî ïàí 
íàí³ñ øêîäó êóï³ àáî îòàð³ çàêóïà, òî ìàє âñå éîìó ïîâåðíóòè òà çàïëàòèòè øòðàô 
ó 60 êóí.

Çàêóï, ïðàöþþ÷è íà ïîë³ ïàíñüêèì êîíåì, áóäå â³ä³ñëàíèé ïàíîì â ³íøå ì³ñöå, à 
ê³íü áåç íüîãî ïîìðå, àáî ÿêùî êîíÿ âêðàëè ³ç ïàíñüêîãî õë³âà, òî çàêóï íå ïëàòèòü.

Яêùî ïàí â³çüìå ó çàêóïà á³ëüøó ñóìó, ÷èì òîé áóâ éîìó âèíåí, òî çàêóïó ñë³ä 
ïàíó ïîâåðíóòè âñ³ ò³ ãðîø³, ÿê³ çàêóï ïåðåïëàòèâ. Îêð³ì òîãî íà ïàíà ïîêëàäàєòüñÿ 
çîáîâ’ÿçàííÿ ³ç-çà ñâî¿õ íå÷åñíèõ ä³é çàïëàòèòè øòðàô 12 ãðèâåíü. Пðè ñïðîá³ ïàíà 
âçÿòè á³ëüøó ñóìó áîðãó ÷èì â³í áóâ, çîáîâ’ÿçàííÿ îäðàçó çì³íþâàëèñü. Пàí ìàє 
ïîâåðíóòè çàéâ³ ãðîø³ òà çàïëàòèòè øòðàô ó 12 ãðèâåíü. 

Яêùî ïàí ïðîäàñòü çàêóïà â îáåëüí³ õîëîïè, òî çàêóïó ñïèñóþòüñÿ áîðãè ïåðåä 
ïàíîì òà ñïëà÷óєòüñÿ øòðàô â ðîçì³ð³ 12 ãðèâåíü. Çà öèì ïðàâèëîì ïàí âòðà÷àâ ïðàâî 
íà ãðîø³, ÿê³ áóâ âèííèé çàêóï. Кð³ì òîãî â³í ìóñèâ ñïëàòèòè øòðàô â ñóì³ 12 ãðèâåíü.

Яêùî ïàí á’є ñâîãî çàêóïà áåçï³äñòàâíî, áóäó÷è ï’ÿíèì, áåç âñÿêî¿ âèíè ç³ ñòîðî-
íè çàêóïà, òî â òàêîìó âèïàäêó ïàí ìàє çàïëàòè çàêóïó ÿê çà ïîáèòòÿ â³ëüíî¿ ëþäèíè 
[2, ñ. 128–129].
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Рóñüêà ïðàâäà íàãîëîøóâàëà, ùî ëþäèíà ÿêà â³äïðàöüîâóє áîðã, òîáòî çàêóï íå 
є õîëîïîì ³ ¿¿ íå ìîæíà ïåðåòâîðèòè ó íüîãî çà õë³á ÷è äàíå ùîñü ³íøå éîìó [7, ñ. 
33–34]. Яêùî â³í íå â³äïðàöþє ñâ³é òåðì³í, òî éîìó ñë³ä ïîâåðíóòè îòðèìàíå â³ä 
ïàíà, à ÿêùî â³äïðàöþє – òî í³÷îãî ïàíó íå âèííèé. Яê áà÷èìî çà íåñïëàòó áîðã³â 
ëþäèíó íå õîëîïèëè, à çàñòàâëÿëè ¿¿ àáî çàïëàòèòè àáî â³äïðàöþâàòè.

Àëå ïîÿñíèìî, õòî òàêèé çàêóï ³ â ÿêèõ â³äíîñèíàõ â³í çíàõîäèòüñÿ ³ç ñâî¿ì ïà-
íîì. Çàêóï – öå ëþäèíà, ÿêà âèííà ãðîø³ ³ ãîòîâà â³äïðàöþâàòè áîðã ñâîєþ ïðàöåþ. 
Яêùî çàêóï óòå÷å â³ä ïàíà, íå â³äïðàöþâàâøè àáî íå â³äàâøè áîðã, òî â òàêîìó âè-
ïàäêó çàêóï ñòàє îáåëüíèì õîëîïîì [8, ñ. 38].

Ó Рóñüê³é ïðàâä³ âêàçàí³ çàêîíí³ ï³äñòàâè ïîêèíóòè çàêóïó ñâîãî ïàíà. Пåðøà 
ï³äñòàâà – öå âòå÷à çàêóïà äî êíÿçÿ àáî äî ñóä³ ³ç-çà ïîãàíîãî ñòàâëåííÿ äî íüîãî 
ïàíîì. Пî äðóãå – çàêóï ì³ã â³äêðèòî ïîêèíóòè ïàíà äëÿ ïîøóêó ãðîøåé, ùîá ïî-
âåðíóòè áîðã. В öüîìó âèïàäêó éîãî òåæ õîëîïèòè çàáîðîíåíî. Яêùî çàêóï îá³êðàâ 
ëþäèíó, à çà íüîãî çàïëàòèâ ïàí, çàêóï ñòàє õîëîïîì [2, ñ. 128–129].

Бóëè óìîâè äîáðîâ³ëüíîãî õîëîïñòâà. Лþäèíà ìîãëà äîáðîâ³ëüíî ïðîäàòè ñåáå, 
ùîá çàïëàòèòè áîðã. Пðè öüîìó âîíà ìàëà ïðîäàâàòè ñåáå íå ìåíøå ÿê çà ï³âãðèâí³ 
ïðè òðüîõ ñâ³äêàõ. Лþäèíà ìîãëà îäðóæèòèñü íà ðàá³ áåç äîãîâîðó. Сëóæáà êíÿçþ ò³-
óíîì áåç äîãîâîðó òåæ ïðèçâîäèëà äî òîãî, ùî ëþäèíà ñòàâàëà õîëîïîì [14, ñ. 109].

Сë³ä çàçíà÷èòè, ùî îêð³ì êóïö³â â Кîðîòê³é ðåäàêö³¿ Рóñüêî¿ ïðàâäè âêàçàí³ íà-
ñòóïí³ êàòåãîð³¿: ÿá³äíèê, ìå÷íèê, ãðèäåíü, ðóñèí, ñëîâ’ÿíèí, ³çãîé. Шòðàô çà ¿õ 
âáèâñòâî áóâ 40 ãðèâåíü [8, ñ. 31].

Сëîâ’ÿíèí òà ðóñèí âèçíà÷àëèñÿ íàëåæí³ñòþ äî ïåâíî¿ ïàíóþ÷î¿ ïëåì³ííî¿ ãðóïè. 
Іçãî¿ – öå ò³, êîãî âèãàíÿëè ³ç ïëåìåí³ ³ áóäó÷è â³ëüíèìè çà ñâîєþ ñóòòþ ëþäüìè, 
âîíè çìóøåí³ áóëè ïîêèäàòè ñâî¿ ãðîìàäè ³ âòðà÷àëè ¿õ çàõèñò. 

Фàêòè÷íî â äîäåðæàâíèé ïåð³îä ïðàâà ëþäèíè âèçíà÷àëèñÿ íàëåæí³ñòþ ¿õ äî 
ïëåì³ííî¿ îðãàí³çàö³éíî¿ îäèíèö³ ³ çàõèùàëèñÿ çâè÷àєâèì ïðàâîì. Ç ïîÿâîþ äåðæàâè 
ëþäåé ³ç ñòàòóñîì ³çãîé áðàëî ï³ä ñâ³é çàõèñò êíÿæå ïðàâî. Пëåì³ííà âëàäà áóëà 
çàö³êàâëåíà â æîðñòîêîìó ïîêàðàííþ ³çãî¿â, òàê ÿê âîíè ïîðóøóâàëè ¿õ óñòî¿, à 
âèãíàííÿ ëþäèíè ³ç ãðîìàäè ìàëî ñëóãóâàòè òÿæêèì ïîêàðàííÿì, îñê³ëüêè ³çãîÿ íå 
çàõèùàëî çâè÷àєâå ïðàâî. Кíÿç³âñüêà âëàäà, ó ñâîþ ÷åðãó, áóëà çàö³êàâëåíà ó çá³ëü-
øåíí³ ê³ëüêîñò³ ³çãî¿â, òàê ÿê îñòàíí³ âèõîäèëè ç ï³ä óïðàâë³ííÿ ïëåìåí³ ðîäîâî¿ åë³-
òè ³ îñòàíí³ âòðà÷àëè íàä íèìè ñâ³é âïëèâ. Чèì á³ëüøå ³çãî¿â ñòàâàëî â ñóñï³ëüñòâ³, 
òèì ìåíøó ðîëü â³ä³ãðàâàëà ðîäîâà ïëåì³ííà âëàäà. Іçãîÿì, ùîá âèæèòè ïîòð³áíà 
áóëà ï³äòðèìêà ³ êíÿçü ãîòîâèé áóâ ¿¿ ¿ì íàäàòè, ùîá îñòàíí³ ñëóæèëè éîìó. Іçãîé, 
ðîçðèâàþ÷è ñâ³é çâ’ÿçîê ³ç ñâî¿ì ðîäîì áóâ á³ëüø ëîÿëüí³øèì äî êíÿçÿ ³ ³íòåðåñè 
êíÿçÿ äëÿ íüîãî ñòàâàëè ïð³îðèòåòí³øèìè í³æ ðîäó, ç ÿêîãî éîãî âèãíàëè. Кð³ì òîãî, 
ÿêùî â ³çãîÿ íåìàє ñ³ì’¿, òî øòðàô çà éîãî âáèâñòâî çàáèðàє ñîá³ êíÿçü. Дëÿ êíÿçÿ 
âèã³äí³øå íà ñëóæáó áóëî áðàòè ³çãî¿â ÷èì ëþäåé, ÿê³ íå ðîç³ðâàëè ñâî¿ çâ’ÿçêè ³ç 
ðîäîì. Іçãî¿ ñòâîðþâàëè äëÿ êíÿæîãî àïàðàòó óïðàâë³ííÿ êàäðîâó áàçó. 

Íàñòóïí³ ïåðåðàõîâàí³ êàòåãîð³¿: êóïåöü, ãðèäåíü, ìå÷íèê, ÿá³äíèê âèçíà÷àþòüñÿ 
ñàìå ñâîєþ ïðîôåñ³éíîþ ä³ÿëüíîñòþ. Вîíè ìîãëè íå íàëåæàòè äî ñëîâ’ÿí, ðóñ³â òà 
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³çãî¿â àëå, çàéìàþ÷èñü ïåâíîþ ä³ÿëüí³ñòþ, ìàëè òàêó æ ö³íó çà ñâîє æèòòÿ ÿê ïàíó-
þ÷³ ïëåì³íí³ ãðóïè. 

Лþäèíà ìîãëà áóòè íå ñëîâ’ÿíèíîì, íå ðóñèíîì ³ íå ³çãîєì. Àëå, áóäó÷è êóïöåì, 
ãðèäíåì, ìå÷íèêîì, ÿá³äíèêîì ¿õ æèòòÿ ïðèð³âíþâàëîñü äî æèòòÿ ðóñ³â òà ñëîâåí ³ 
ìóæ³â. Îòæå ïåâíèé âèä ïðîôåñ³éíî¿ ä³ÿëüíîñò³ çð³âíþâàâ æèòòÿ ëþäèíè íå äèâëÿ-
÷èñü íà òå, ùî äàíà ëþäèíà ìîãëà íå áóòè ðóñîì ÷è ñëîâ’ÿíèíîì. 

Гðèäåíü, ÿá³äíèê òà ìå÷íèê â³äíîñèëèñü äî ñëóæèâèõ êíÿæèõ ëþäåé. Àëå ÷è ðåãó-
ëþâàëàñÿ â Рóñüê³é ïðàâä³ ñëóæáà ò³ëüêè êíÿçþ? В Пðîñòîðîâ³é ðåäàêö³¿ Пðàâäè äî 
øòðàô³â çà âáèâñòâî áóâ äîáàâëåíèé áîÿðñüêèé ò³óí. Шòðàô çà âáèâñòâî áîÿðñüêîãî 
ò³óíà îö³íþâàâñÿ â 40 ãðèâåíü [7, ñ. 27].

Яê çàçíà÷àëîñÿ âèùå ò³óíñòâî ìîãëî ñëóãóâàòè îäí³єþ ³ç ï³äñòàâ âòðàòè ëþäèíîþ 
ñâîє¿ ñâîáîäè ³ ïåðåõ³ä â ñòàí õîëîï³â. Цå, ó ñâîþ ÷åðãó, âêàçóє íà òå, ùî çàéíÿòòÿ 
ïåâíîþ ä³ÿëüí³ñòþ ìîãëà çð³âíÿòè æèòòÿ â³ëüíî¿ ³ íåâ³ëüíî¿ ëþäèíè â ïëàí³ ñïëàòè 
â³ðè çà ¿õ âáèâñòâî. 

Ó Кîðîòê³é ðåäàêö³¿ Рóñüêî¿ ïðàâäè âêàçóâàëîñÿ, ùî ñàì³ âèñîê³ øòðàôè ó 80 
ãðèâåíü ââîäèëèñÿ çà âáèâñòâî äâîðåöüêîãî, êíÿæîãî ò³óíà, êíÿæîãî ï³ä’¿çíîãî, ñòàð-
øîãî êîíþøíîãî [2, ñ. 83]. Дàí³ êàòåãîð³¿ ñëóæáîâö³â êíÿçÿ âõîäèëè â ñòàðøèé 
óïðàâë³íñüêèé ïåðñîíàë êíÿçÿ. Сòàðøèé êîíþøíèé â³äïîâ³äàâ çà êîíåé êíÿçÿ ³ ìàâ 
ðîçáèðàòèñÿ ÿê â óïðàâë³íí³, òàê ³ â äîãëÿä³ çà ê³íüìè. 

В Пðîñòîðîâ³é ðåäàêö³¿ Пðàâäè òåæ ïðèçíà÷àâñÿ íàéâèùèé øòðàô 80 ãðèâåíü çà 
âáèâñòâî êíÿæîãî ìóæà òà êíÿæîãî ò³óíà, äâîðåöüêîãî ³ êîíþøíîãî. Àëå áóëè äîáàâëåí³ 
êíÿæèé îòðîê, ïîâàð òà êîíþõ, æèòòÿ ÿêèõ îö³íþâàëîñÿ â ñîðîê ãðèâåíü, òîáòî ïðèð³â-
íþâàëîñÿ äî æèòòÿ â³ëüíî¿ ëþäèíè. Îòæå ö³íí³ñòü ëþäèíè âèçíà÷àëàñÿ ¿¿ ì³ñöåì â ³єðàð-
õ³÷í³é ñèñòåì³ ïðè çä³éñíåíí³ ¿õ ïðîôåñ³éíî¿ ä³ÿëüíîñò³ [6, ñ. 27–28]. Яêùî çà ñòàðøîãî 
êîíþøíîãî øòðàô áóâ ó 80 ãðèâåíü, òî çà çâè÷àéíîãî êíÿæîãî êîíþõà âäâ³÷³ ìåíøîþ. 

Ç’ÿñóєìî, ÿêèé ñòàòóñ ìîãëè ìàòè êíÿæ³ ëþäè ³ ÷è ìîãëè õîëîïè çàéìàòè âèù³ 
ïîñàäè â ñèñòåì³ óïðàâë³ííÿ êíÿæîãî äâîðó? Яê çàçíà÷àëîñü íàìè âèùå â ñòàòò³, 
îäí³єþ ³ç þðèäè÷íèõ ï³äñòàâ ïåðåõîäó ëþäèíè ç â³ëüíîãî ñòàíó â õîëîïñòâî áóëî 
ò³óíñòâî. В³ëüíà îñîáà, ÿêà éøëà íà ñëóæáó ò³óíîì äî êíÿçÿ ñòàâàëà àâòîìàòè÷íî 
õîëîïîì, ÿêùî íå çàêëþ÷àëà ðÿä. 

Тå, ùî õîëîïàìè ìîãëè áóòè ïðåäñòàâíèêè óïðàâë³íñüêîãî àïàðàòó êíÿæîãî äâî-
ðó, âêàçóє íàì âèïàäîê ³ç ìàò³ð’þ Вîëîäèìèðà Сâÿòîñëàâîâè÷à Мàëîøóþ. Мàëóøà 
áóëà êëþ÷íèöåþ ïðè äâîð³ êíÿãèí³ Îëüãè Íà òå, ùî ìàò³ð Вîëîäèìèðà áóëà ðàáèíåþ 
âêàçóє íàñòóïíèé âèïàäîê. Кîëè Вîëîäèìèð ñâàòàâñÿ äî Рîãíåäè, òî âîíà îá³çâàëà 
éîãî ðàáè÷åì [16, ñ. 469–450]. Рîãíåäà âêàçóâàëà íà ðàáñüêå ïîëîæåííÿ éîãî ìàòåð³. 
Àëå ñë³ä çàçíà÷èòè, ùî áðàòà Мàëóø³ Дîáðèíþ âîєâîäó Сâÿòîñëàâà, íå çâèíóâà÷ó-
âàëè â õîëîïñüêîìó ïîõîäæåíí³. В³í ïåðåáóâàâ ó Íîâãîðîä³ ³ êîðèñòóâàâñÿ ñåðåä 
ì³ñöåâèõ åë³ò àâòîðèòåòîì, àäæå ñàìå â³í óìîâèâ íîâãîðîäö³â ïðèéíÿòè äî ñåáå íà 
êíÿçþâàííÿ Вîëîäèìèðà [17, ñ. 234; 18, ñ. 246]. Мè ââàæàєìî, ùî Мàëóøà áóëà 
â³ëüíîþ, àëå ï³øîâøè â óñëóæ³ííÿ äî êíÿãèí³ Îëüãè ïåðåéøëà â ñòàí õîëîï³â çà 
óìîâîþ àíàëîã³÷íîþ ò³óíñòâó. 

Настюк А. А. Регуляція захисту прав працюючих у Київській Русі згідно літописних джерел
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Сåðåä êíÿæèõ ëþäåé, ÿê³ âèêîíóâàëè ñâî¿ ôóíêö³¿, ãîëîâíèì ÷èííèêîì ÿêèé âè-
çíà÷àâ ö³íó øòðàôó çà ¿õ âáèâñòâî áóâ íå ¿õí³é ñòàòóñ â³ëüíî¿ ÷è íåâ³ëüíî¿ ëþäèíè, 
à ÿêó ïîñàäó â êíÿæ³é ³єðàðõ³¿ âîíè çàéìàëè. Пîíèæåííÿ â ïîñàä³ âïëèâàëî íà çìåí-
øåííÿ ö³íè çà æèòòÿ. Сë³ä çàçíà÷èòè, ùî äåÿê³ ïîñàäè ìîãëè çàéìàòè ò³ëüêè íåâ³ëüí³ 
ëþäè, íàïðèêëàä ñ³ëüñüêèé ò³óí. Çà éîãî âáèâñòâî ïëàòèëè øòðàô â 12 ãðèâåíü, ó òîé 
÷àñ ÿê çà âáèâñòâî ñëîâ’ÿíèíà, ðóñà òà ³çãîÿ – 40 ãðèâåíü. 

Сåðåä òèõ, õòî ñëóæèâ êíÿçþ çã³äíî ñèñòåì³ øòðàô³â ìè ìîæåìî âèÿâèòè ÷îòèðè 
ðîçðÿäè ïðàöþþ÷èõ íà êíÿçÿ ëþäåé. Пåðøèé ðîçðÿä ñêëàäàєòüñÿ ç âèùèõ óïðàâë³í-
ö³â. Вîíè ïðåäñòàâëÿëè äëÿ êíÿçÿ íàéâèùó ö³íí³ñòü. Çà ¿õ âáèâñòâî ïëàòèëè øòðàô 
ó â³ñ³ìäåñÿò ãðèâåíü. Дî íèõ â³äíîñèëèñÿ: äâîðåöüêèé, ï³ä’¿çíèé, êíÿæèé ò³óí, ñòàð-
øèé êîíþøíèé.

Дðóãèé ðîçðÿä – øòðàô â ñîðîê ãðèâåíü. Дî äàíî¿ êàòåãîð³¿, çã³äíî Кîðîòêî¿ ðå-
äàêö³¿ Рóñüêî¿ ïðàâäè, ìè â³äíåñåìî: êóïåöü, ãðèäåíü, ÿáåäíèê, ìå÷íèê, à â Пðîñòî-
ðîâ³é ðåäàêö³¿ ÿáåäíèê íå âêàçóєòüñÿ àëå âíîñèòüñÿ áîÿðñüêèé ò³óí, òàêîæ âíåñåíèé 
êíÿæèé îòðîê, êîíþõ òà ïîâàð. 

Тðåò³é ðîçðÿä – øòðàô äâàíàäöÿòü ãðèâåíü. Дî íüîãî â³äíîñÿòüñÿ âèõîâàòåë³, 
ðåì³ñíèêè, íåçàëåæíî â³ä ñòàò³ òà ñ³ëüñüê³ ò³óíè.

Чåòâåðòèé ðîçðÿä – øòðàô ï’ÿòü òà ø³ñòü ãðèâåíü çàëåæíî â³ä ñòàò³. Дî äàíî¿ 
êàòåãîð³¿ â³äíîñÿòüñÿ: õîëîïè, ñìåðäè, êíÿæ³ òà áîÿðñüê³ ðÿäîâè÷³ òà ðàáà. 

Àëå ÿê çàçíà÷åíî âèùå, â Пðîñòîðîâ³é ïðàâä³ âêàçàíî, ùî ÿêùî õîëîïà àáî ðàáó 
âáèòè áåç ¿õ âèíè, òî êíÿçþ ñë³ä çàïëàòèòè 12 ãðèâåíü. Мè ïîâ’ÿçóєìî öå ç âíåñåí-
íÿì çì³í â Рóñüêå ïðàâî Вîëîäèìèðîì Мîíîìàõîì.

Яêùî õòîñü ³ç öèõ êíÿæèõ ëþäåé ìàâ ñòàòóñ õîëîïà, òî øòðàô çà éîãî âáèâñòâî 
éøîâ çíîâó æ êíÿçþ. Íàëåæí³ñòü ëþäèíè äî ðîçðÿäó çàëåæàëà â³ä ïîñàäè òà ïðîôå-
ñ³éíî¿ êâàë³ô³êàö³¿, ÿê, íàïðèêëàä, ðåì³ñíèê, êîíþøíèé, òà ³íø. 

Висновки. Тðóäîâà ä³ÿëüí³ñòü ðóñ³â çà êîðäîíîì ðåãóëþâàëàñÿ çâè÷àєâèì ïðà-
âîì òà Рóñüêî-â³çàíò³éñüêèìè äîãîâîðàìè. Çà êîðäîíîì çàõèùàëàñÿ òîðã³âåëüíà ä³-
ÿëüí³ñòü òà íàéìàííÿ íà â³éñüêîâó ñëóæáó. Ó ïåðøó ÷åðãó ïðè çä³éñíåíí³ òðóäîâî¿ 
ä³ÿëüíîñò³ íàìàãàëèñÿ çàõèñòèòè æèòòÿ, çäîðîâ’ÿ òà ìàéíî â³ä ïðîòèïðàâíèõ ä³é 
÷åðåç ïðàâîâå çàêð³ïëåííÿ ¿õí³õ ïðàâ òà íàäàíí³ ¿ì ïðàâîâîãî ñòàòóñó ó В³çàíò³¿. Бåç 
öèõ ïðàâ ïðàöþâàòè ó В³çàíò³¿ áóëî íåìîæëèâî. Тàêîæ çàõèùàëèñü ïðàâà ìîðÿê³â òà 
âîÿê³â ÿê³ çàõèùàëè òîðã³âö³â, ïîñë³â êíÿçÿ òà ³íø³.

Ó ñàì³é Кè¿âñüê³é Рóñ³ òðóäîâà ä³ÿëüí³ñòü âðåãóëüîâóâàëàñÿ Рóñüêîþ ïðàâäîþ. 
Дæåðåëîì Рóñüêî¿ ïðàâäè âèñòóïàëè çâè÷àé, êíÿæ³ ðîçïîðÿäæåííÿ òà ð³øåííÿ â³÷å. 
Рóñüêà ïðàâäà ðåãóëþâàëà òðóäîâó ä³ÿëüí³ñòü, ïîâ’ÿçàíó ç áóä³âíèöòâîì ôîðòåöü 
òà ìîñò³â ÷åðåç ãàðàíòóâàííÿ ô³êñîâàíèõ ö³í, âåäåííÿ ïðàâèë ùîäî ðåãóëÿö³¿ òà çà-
õèñòó òîðã³âåëüíî¿, ëèõâàðñüêî¿ ä³ÿëüíîñò³ ³ áäæ³ëüíèöòâà. Ц³íí³ñòü æèòòÿ ëþäèíè 
ïîâ’ÿçóâàëàñÿ ç òàêèì ÷èííèêîì ÿê ïðîôåñ³éíà ä³ÿëüí³ñòü. Îâîëîä³ííÿ ðåì³ñíè÷îþ 
ïðîôåñ³єþ ï³äí³ìàëî ö³íí³ñòü æèòòÿ íåâ³ëüíèêà ³ íå çàëåæàëà â³ä ãåíäåðíî¿ ïðèíà-
ëåæíîñò³. Îñîáëèâó êàòåãîð³þ ñòàíîâèëè ëþäè, ÿê³ ñëóæèëè êíÿçþ òà áîÿðàì. Чèì 
âàæëèâ³øå ì³ñöå â ñèñòåì³ îáñëóãîâóâàííÿ êíÿæîãî àïàðàòó óïðàâë³ííÿ çàéìàëà 
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ëþäèíà, òèì á³ëüøèé øòðàô íàêëàäàâñÿ çà ¿¿ âáèâñòâî, ùî, ó ñâîþ ÷åðãó, íàäàâàëî 
á³ëüøå ãàðàíò³é ³ç çàõèñòó ïðàâà íà æèòòÿ. Шòðàô ó 80 òà 40 ãðèâåíü âèçíà÷àâñÿ â 
Рóñüê³é ïðàâä³ íå ò³ëüêè ñòàòóñîì ÷è ëþäèíà є â³ëüíîþ àëå ³ ÿêå ì³ñöå âîíà çàéìàє 
ïðè êíÿæîìó äâîð³. Рóñüêà ïðàâäà äëÿ çàïîá³ãàííÿ ñîö³àëüíèõ çàâîðóøåíü ïðèä³ëèëà 
ñóòòєâó óâàãó ùîäî ïðàâ çàêóï³â ïðè â³äïðàöþâàíí³ íèìè áîðãó ³ ùîäî çàïîá³ãàííÿ 
ñâàâ³ëëÿ ç áîêó ïàíà. Íà äàíîìó åòàï³ ðîçâèòêó Кè¿âñüêî¿ Рóñ³ ðåãóëÿö³ÿ ïðàâ ïðà-
öþþ÷èõ çä³éñíþâàëàñÿ òà ãàðàíòóâàëàñÿ êíÿç³âñüêîþ âëàäîþ ó ñï³âïðàö³ ç â³÷åì.
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Анотація
Настюк А. А. Правова регуляція забезпечення трудової діяльності згідно літопис-

них джерел в Київській Русі. – Сòàòòÿ.
Мåòîþ íàøîãî äîñë³äæåííÿ є ðîçêðèòòÿ ïðîöåñó ðåãóëÿö³¿ çàõèñòó ïðàâ ïðàöþþ÷èõ 

ó Кè¿âñüê³é Рóñ³. В ðîáîò³ ñòàâèëàñÿ ìåòà ïî âèÿâëåííþ òåíäåíö³é âïëèâó òðóäîâî¿ ä³ÿëü-
íîñò³ íà ïðàâîâèé ñòàòóñ ïðàöþþ÷îãî. Дëÿ äîñÿãíåííÿ ìåòè ìè ïðîàíàë³çóâàëè àðàáñüê³ 
äæåðåëà òà ë³òîïèñí³ äàí³. Îñîáëèâî áóëî çâåðíåíî óâàãó íà Рóñüêî-В³çàíò³éñüê³ äîãîâîðè 
³ Рóñüêó ïðàâäó. 

Мè ïðèéøëè äî äóìêè, ùî ðóñüê³ ïðàâîâ³ äæåðåëà äîâîë³ îáìåæåíî ðîçêðèâàëè ïðàâîâ³ 
àñïåêòè ðåãóëÿö³¿ òðóäîâî¿ ä³ÿëüíîñò³ ó ð³çíèõ êàòåãîð³é ëþäåé. Íà íàøó äóìêó íàéá³ëüøó 
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óâàãó ðóñüêå ïðàâî óä³ëÿëî ëþäÿì, òðóäîâà ä³ÿëüí³ñòü ÿêèõ áóëà ïîâ’ÿçàíà ç êíÿçåì. Çàçíà÷åí³ 
ëþäè ð³çíèëèñü ì³æ ñîáîþ â çàëåæíîñò³ â³ä êîðèñíîñò³ òà ñïåöèô³êè ñâîє¿ òðóäîâî¿ ä³ÿëüíîñò³. 
Îñíîâíèì ìåõàí³çìîì çàõèñòó æèòòÿ ïðàöþþ÷èõ íà êíÿçÿ ëþäåé áóâ øòðàô çà ¿õ âáèâñòâî.

 Ó ñâî¿é ðîáîò³ ìè êâàë³ô³êóâàëè ïðàöþþ÷èõ â çàëåæíîñò³ â³ä ñóìè øòðàô³â. Íàéá³ëüøó 
ö³íí³ñòü äëÿ êíÿçÿ ïðåäñòàâëÿëè ëþäè, çà âáèâñòâî ÿêèõ áóâ øòðàô ó â³ñ³ìäåñÿò ãðèâåíü. 
Íàñòóïíèìè çà ñâîєþ ö³íí³ñòþ éøëè ò³, çà âáèâñòâî ÿêèõ ïëàòèëè 40 ãðèâåíü, äàë³ éøëè 
ò³ çà âáèâñòâî ÿêèõ ïëàòèëè12 ãðèâåíü ³ çà âáèâñòâî îñòàíí³õ ïðàöþþ÷èõ, ïëàòèëè ï’ÿòü 
òà ø³ñòü ãðèâåíü. Мè ïðèéøëè äî äóìêè, ùî ñóìà øòðàôó çàëåæàëà â³ä ì³ñöÿ, ÿêå çàéìàëà 
ëþäèíà â êíÿæîìó àïàðàò³ óïðàâë³ííÿ òà ïðîôåñ³¿, ÿêîþ âîëîä³ëà. 

Ó ðîáîò³ áóëî çàçíà÷åíî, ùî çàéìàííÿ òîðã³âåëüíîþ ä³ÿëüí³ñòþ òà íàÿâí³ñòü ñòàòóñó 
êóïöÿ ãàðàíòóâàëè ëþäèí³ çàõèñò ïðàâà íà ¿¿ æèòòÿ, çäîðîâ’ÿ ³ ìàéíà. Ї¿ ñòàòóñ ðóñà ÷è 
ñëîâ’ÿíèíà íå âðàõîâóâàâñÿ. Рåãóëÿö³ÿ ä³ÿëüíîñò³ êóïöÿ ðåãóëþâàëàñÿ íå ò³ëüêè Рóñüêèì 
ïðàâîì, àëå é ³íîçåìíèìè äîãîâîðàìè. 

Кð³ì òîðã³âåëüíî¿ ä³ÿëüíîñò³ ïðèä³ëÿëàñÿ óâàãà íàéìó íà â³éñüêîâó ñëóæáó äî â³çàíò³é-
ñüêîãî â³éñüêà, äå âðàõîâóâàâñÿ çàõèñò ìàéíîâèõ ³íòåðåñ³â íàâ³òü ï³ñëÿ ñìåðò³ âîÿêà. Йîãî 
ìàéíî ìàëî ïåðåäàòèñÿ çã³äíî çàïîâ³òó, à ïðè â³äñóòíîñò³ çàïîâ³òó ïåðåäàâàëîñÿ ðîäè÷àì. 
Дàíà ä³ÿëüí³ñòü ðåãóëþâàëàñü Рóñüêî-В³çàíò³éñüêèìè äîãîâîðàìè, ÿê ³ óìîâè òîðã³âåëüíî¿ 
ä³ÿëüíîñò³ êóïö³â. 

Тîðã³âåëüí³ â³äíîñèíè ðåãóëþâàëèñÿ ³ Рóñüêîþ ïðàâäîþ. Рóñüêå ïðàâî òàêîæ ðåãóëþâà-
ëî çàíÿòòÿ ëèõâàðñòâîì, áäæ³ëüíèöòâîì, ñêîòàðñòâîì òà áóä³âíèöòâî ìîñò³â ³ ì³ñò. 

Àíàë³ç Пðîñòîðîâî¿ ðåäàêö³¿ Рóñüêî¿ ïðàâäè âêàçàâ íà òå, ùî ïðèä³ëÿëàñÿ óâàãà òðóäî-
â³é ä³ÿëüíîñò³ çàêóï³â ùîäî â³äøêîäóâàííÿ áîðãó.

Ó ðîáîò³ áóëî âñòàíîâëåíî òå, ùî íå ò³ëüêè çâè÷àé òà êíÿæå ïðàâî âïëèâàëè íà ðåãó-
ëÿö³þ òðóäîâèõ â³äíîñèí. Мè ïðèéøëè äî äóìêè, ùî Кè¿âñüêå â³÷å òåæ çä³éñíþâàëî ñâ³é 
âïëèâ. Пðèêëàäîì ñëóãóє âíåñåííÿ Вîëîäèìèðîì Вñåâîëîäîâè÷åì çì³í äî Рóñüêî¿ ïðàâäè, 
ÿê³ ï³øëè íà çóñòð³÷ â³÷ó. Бóëè âíåñåí³ çì³íè ùîäî ñïðàâåäëèâî¿ ðåãóëÿö³¿ ëèõâàðñüêèõ 
â³äíîñèí. Пîì’ÿêøèëèñÿ óìîâè ùîäî â³äïðàöþâàííÿ áîðã³â çàêóïàìè. 

Ключові слова: Кíÿæà âëàäà, Кíÿæà ïîë³òèêà, êíÿæå ïðàâî, çàêóï, Кè¿âñüêà Рóñü, 
êóïåöü, êíÿæèé àïàðàò. 

Summary
Nastiuk A. A. Legal Regulation of Labor Provision according to Chronicle Sources in 

Kyivan Rus’. – Article.
The purpose of our study is to examine the regulation of workers’ rights protection in 

Kyivan Rus’. Our aim is to identify patterns in the influence of labor on the legal status of the 
employee. To accomplish this, we analyzed Arabic sources and chronicle data, with a focus on 
the Rus’-Byzantine treaties and the Ruska Pravda.

We have determined that Rus’ legal sources only covered the regulation of labor activity 
for certain categories of people to a limited extent. It appears that Rus’ law placed the most 
emphasis on those whose labor activity pertained to the knyaz, with differences in treatment 
based on the usefulness and particulars of their work. The primary measure for safeguarding the 
well-being of individuals employed by the prince relied on a penalty for their unlawful killing.

In our research, we categorized laborers based on the severity of their fines. The individuals 
whose killing was penalized with an 80 hryvnias fine carried the highest value to the knyaz. 
The next most valuable were those whose murder was fined 40 hryvnias, followed by those 
whose murder was fined 12 hryvnias. Finally, the least valuable were workers whose death 
resulted in fines of five or six hryvnias. We concluded that the amount of the fine depended on 
the person’s position in the royal administration and his or her profession. 

Engaging in trade and earning the status of a merchant ensured an individual’s protection of 
their right to life, health, and property, regardless of their identity as Rus or Slav. The regulation 
of the merchant’s activities was governed not only by domestic but also by international law, 
through foreign treaties.

In addition to trade, attention was given to military recruitment for the Byzantine army. 
The recruitment process ensured the protection of the soldier’s property interests even after 
their death. His property had to be transferred in accordance with a will, or in the absence of a 
will, to relatives. Such transfers were regulated by the Rus’-Byzantine treaties, as well as the 
terms governing merchants’ trade. 
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Trade relations were regulated by the Ruska Pravda, which also enforced regulations on 
usury, beekeeping, cattle breeding, and the construction of bridges and cities. 

The analysis of the Spatial Edition of Ruska Pravda reveals that procurement efforts were 
focused on workers` debt reimbursement.

This paper concludes that labor relations were influenced not only by custom and knyaz law, 
but also the Kyiv Veche. Volodymyr Vsevolodovich made amendments to the Ruska Pravda, 
which were approved by the Veche, to regulate usury relations fairly and ease conditions for 
working off debts through purchases. 

Key words: Knyaz power, knyaz policy, knyaz law, workers and merchants, Kyivan Rus’, 
knyaz administration. 
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СТАНОВЛЕННЯ ОСНОВ КОНСТИТУЦІЙНО-ПРАВОВОГО 
РЕГУЛЮВАННЯ СОЦІАЛЬНОГО ЗАХИСТУ В УКРАЇНІ

Постановка проблеми. Ó ïðîöåñ³ ôîðìóâàííÿ ãðîìàäÿíñüêîãî ñóñï³ëüñòâà ïðà-
âî íà ñîö³àëüíèé çàõèñò âèçíàєòüñÿ âàæëèâèì ñîö³àëüíèì ïðàâîì äåìîêðàòè÷íî¿, 
ñîö³àëüíî¿ òà ïðàâîâî¿ äåðæàâè. Дîñë³äæåííÿ ïèòàííÿ ùîäî ñòàíîâëåííÿ îñíîâ êîí-
ñòèòóö³éíî-ïðàâîâîãî ðåãóëþâàííÿ ñîö³àëüíîãî çàõèñòó, íå ò³ëüêè íàäàє ìîæëèâ³ñòü 
îçíàéîìèòèñÿ ç ïðàâîâîþ ñïàäùèíîþ Óêðà¿íè, à é ïðîàíàë³çóâàòè ðîçâèòîê êîíñòè-
òóö³îíàë³çìó íàøî¿ êðà¿íè.

 Аналіз останніх досліджень і публікацій. Íàóêîâöÿìè äàíà ïðîáëåìà ðîç-
ãëÿäàëàñÿ ëèøå â çàãàëüíîìó êîíòåêñò³ ³ñòîð³¿ äåðæàâè ³ ïðàâà (À. В. Гîí÷àðîâ,  
Л. Î. Рîùèíà, Î. В. С³ìê³íà òà ³í.), ðîçâèòêó ñîö³àëüíèõ ïðàâ ëþäèíè ³ ãðîìàäÿíè-
íà (À. В. Гîí÷àðîâ, Л. М. Бóëêàò, À. Р. Кðóñÿí, Î. В. Сêðèïíþê, À. Þ. Сòîï÷àê òà 
³í.) òà ñòàíîâëåííÿ Кîíñòèòóö³¿ Óêðà¿íè (М. В. Тîìåíêî). Íåçâàæàþ÷è íà äîñòàòíüî 
âåëèêó ê³ëüê³ñòü íàóêîâèõ ïðàöü ó ñôåð³ ïðàâ òà ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà ó â³-
ò÷èçíÿí³é íàóö³ êîíñòèòóö³éíîãî ïðàâà â³äñóòí³ êîìïëåêñí³ äîñë³äæåííÿ ³ñòîðè÷íîãî 
ðîçâèòêó îñíîâ êîíñòèòóö³éíî-ïðàâîâîãî ðåãóëþâàííÿ ñîö³àëüíîãî çàõèñòó, ÷èì ³ 
çóìîâëåíî àêòóàëüí³ñòü îáðàíî¿ òåìè. 

Метою дослідження є ðîçãëÿä âèòîê³â òà â³äîáðàæåííÿ îêðåìèõ åòàï³â ñòàíîâ-
ëåííÿ îñíîâ êîíñòèòóö³éíî-ïðàâîâîãî ðåãóëþâàííÿ ñîö³àëüíîãî çàõèñòó â Óêðà¿í³ òà 
âèðîáëåííÿ íèçêè íàóêîâèõ âèñíîâê³â.

Виклад основного матеріалу. Пåðåäóìîâè çàðîäæåííÿ îñíîâ êîíñòèòóö³é-
íî-ïðàâîâîãî ðåãóëþâàííÿ ñîö³àëüíîãî çàõèñòó âèíèêëè ùå çà ÷àñ³â ³ñíóâàííÿ Кè-
¿âñüêî¿ Рóñ³, äå ó öåðêîâíèõ ñòàòóòàõ Вîëîäèìèðà Вåëèêîãî òà éîãî ñèíà Яðîñëàâà 
Мóäðîãî çàêð³ïëþâàëèñÿ ñîö³àëüí³ ïðàâà. Сòàòóò (çàêîí) 996 ðîêó, âèäàíèé êè¿â-
ñüêèì êíÿçåì Вîëîäèìèðîì, ÿêèì â³í, ïðàãíó÷³ ðîçâèíóòè áëàãîä³éíèöòâî, íàäàòè 
éîìó îðãàí³çîâàíîãî õàðàêòåðó, çã³äíî ç ðåë³ã³éíèìè íàñòàíîâàìè, äîðó÷èâ äóõî-
âåíñòâó ³ öåðêîâíèì ñòðóêòóðàì îï³êóâàòèñÿ ³ íàãëÿäàòè çà ë³êàðíÿìè, ëàçíÿìè, 
ïðèòóëêàìè äëÿ îäèíîêèõ òà ðàçîì ³ç ìèòðîïîëèòîì Лüâîì ïîñòàíîâèâ â³ääàâàòè 
äåñÿòèíó ç óñüîãî ìàéíà á³äíèì, ñèðîòàì, íåì³÷íèì, ïðåñòàð³ëèì òà ³íøèì êàòåãîð³-
ÿì íóæäåííèõ [1]. Дæåðåëüíîþ áàçîþ äàíîãî åòàïó ñëóãóâàëè ïîëîæåííÿ «Рóñüêî¿ 
ïðàâäè» òà äîãîâîðè Кè¿âñüêî¿ Рóñ³ ç В³çàíò³єþ. Кíÿçü Яðîñëàâ Мóäðèé ñòàâ ïåðøèì 
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çàêîíîäàâöåì, çà ÿêîãî çâè÷àєâ³ ïðàâà òà îáîâ’ÿçêè íàáóëè ïèñàíî¿ ôîðìè. Íàóêîâö³ 
ââàæàþòü, ùî çá³ðêà çàêîí³â «Рóñüêà Пðàâäà», ïî÷àòîê óêëàäàííÿ ÿêî¿ ðîçïî÷àâ 
Яðîñëàâ Мóäðèé ìîæå ðîçö³íþâàòèñü ÿê ïåðøèé ñëîâ’ÿíñüêèé ïèñàíèé çàêîí, â 
ÿêîìó çàêð³ïëþâàëîñü ùîñü ïîä³áíå ñó÷àñí³é ñîö³àëüí³é ïðîãðàì³ íàñåëåííÿ [2, ñ. 
218]. Кð³ì öüîãî, íåîáõ³äíî çâåðíóòè óâàãó íà ï³äòðèìêó ñîö³àëüíî âðàçëèâèõ âåðñòâ 
íàñåëåííÿ çà ïðàâë³ííÿ Вîëîäèìèðà Мîíîìàõà, ÿêèé çàêëèêàâ ïðàâèòåë³â äåðæàâè 
ï³êëóâàòèñÿ ïðî ñâîþ çåìëþ òà ï³ääàíèõ, äáàþ÷è ïðî çëàãîäó òà ñîö³àëüíèé ìèð, 
äîòðèìóâàòèñü ïåâíèõ íîðì, ïðîäèêòîâàíèõ âèìîãàìè õðèñòèÿíñüêî¿ ìîðàë³. Ó éîãî 
Çàïîâ³ò³, çîêðåìà, éäåòüñÿ: «âñüîãî æ ïà÷å óáîãèõ íå çàáóâàéòå, îñê³ëüêè âàì ïî ñèë³ 
ñâî¿é ìîæëèâî ãîäóéòå» [3, ñ. 98]. П³äñóìîâóþ÷è âèêëàäåíå, íå ìîæíà ñòâåðäæó-
âàòè ïðî ôîðìóâàííÿ çà ÷àñè Кè¿âñüêî¿ Рóñ³ ïðàâîâî¿ ñèñòåìè ñîö³àëüíîãî çàõèñòó 
íàñåëåííÿ ó ñó÷àñíîìó ¿¿ ðîçóì³íí³, òàê ÿê öå áóëè ëèøå ïåðø³ ïðîÿâè ñîö³àëüíî¿ 
äîïîìîãè íóæäåííèì, ùî ìàëè îçíàêè òàê çâàíî¿ îï³êè âëàäè íàä âðàçëèâèì íàðîäîì 
òà â³äïîâ³äíèìè î÷³êóâàííÿìè íàñåëåííÿ ùîäî äåðæàâíî¿ îï³êè.

Çàãàëüíîâ³äîìèìè є ôàêòè, ùî ³ç ñåðåäèíè ХІV ñò. óêðà¿íñüê³ çåìë³ áóëè ðîçä³-
ëåí³ ì³æ ð³çíèìè äåðæàâàìè: Пîëüùåþ (Гàëè÷èíà), Óãîðùèíîþ (Çàêàðïàòòÿ), Мîë-
äàâñüêèì êíÿç³âñòâîì (Бóêîâèíà), Кðèìñüêèì õàíñòâîì (ï³âäåííèé ñõ³ä ³ ï³âäåíü, 
Кðèì). Б³ëüøà ÷àñòèíà ñó÷àñíî¿ òåðèòîð³¿ Óêðà¿íè: óêðà¿íñüê³ çåìë³ Вîëèí³, Пîä³ëëÿ, 
Кè¿âùèíè, Чåðí³ãîâî-С³âåðùèíè çíàõîäèëàñü ó ñêëàä³ Вåëèêîãî êíÿç³âñòâà Лèòîâ-
ñüêîãî, à ç 1569 ð. ó ñêëàä³ єäèíî¿ äåðæàâè Рå÷³ Пîñïîëèòî¿, ñòâîðåíî¿ âíàñë³äîê 
ï³äïèñàííÿ Лþáë³íñüêî¿ óí³¿ ì³æ Лèòâîþ òà Пîëüùåþ. Óêðà¿íñüê³ çåìë³ ïåðåáóâàëè 
ï³ä âïëèâîì Рå÷³ Пîñïîëèòî¿ àæ äî 1654 ð., êîëè â³äïîâ³äíî äî Пåðåÿñëàâñüêî¿ óãîäè, 
ï³äïèñàíî¿ ãåòüìàíîì В³éñüêà Çàïîð³çüêîãî Бîãäàíîì Хìåëüíèöüêèì ³ ìîñêîâñüêèì 
öàðåì Îëåêñ³єì Мèõàéëîâè÷åì ç ðîäó Рîìàíîâèõ, Л³âîáåðåæíà Óêðà¿íà óâ³éøëà äî 
ñêëàäó Мîñêîâñüêîãî öàðñòâà, à Пðàâîáåðåæíà òà ÷àñòèíà Çàõ³äíî¿ çàëèøèëàñü çà 
Пîëüùåþ [4, ñ. 26]. 

Ó ëèòîâñüêîïîëüñüê³é ïåð³îä íà óêðà¿íñüêèõ çåìëÿõ áóëè ðîçïîâñþäæåí³ ÷îòèðè 
îñíîâí³ ôîðìè (ñèñòåìè) ñîö³àëüíî¿ äîïîìîãè òà ï³äòðèìêè íóæäåííèõ: öåðêîâíîìî-
íàñòèðñüêà ñèñòåìà, ñâ³òñüêà (ïðèâàòíà) áëàãîä³éí³ñòü, îáùèííå îï³êóâàííÿ íóæäåí-
íèìè íà ñåë³, äåðæàâíî-ìóí³öèïàëüíà ñèñòåìà äîïîìîãè òà âçàєìîäîïîìîãè. Îñíîâí³ 
íàïðÿìêè ä³ÿëüíîñò³ äåðæàâè ³ ñóñï³ëüñòâà ó ñôåð³ ñîöàëüíî¿ äîïîìîãè áóëè ò³ æ 
ñàì³, ùî ³ â Çàõ³äí³é Єâðîï³ – ïðîô³ëàêòèêà á³äíîñò³ òà áîðîòüáà ç ïðîÿâàìè ñîö³àëü-
íî¿ ïàòîëîã³¿ [5, ñ. 117–119]. Яê áà÷èìî, öåé ïåð³îä õàðàêòåðèçóєòüñÿ ôîðìóâàííÿì 
çàñàä äåðæàâíî¿ ï³äòðèìêè ñîö³àëüíî âðàçëèâèõ âåðñòâ íàñåëåííÿ ïðè çáåðåæåíí³ 
é çàîõî÷åíí³ áëàãîä³éíèöüêî¿ ä³ÿëüíîñò³ ãðîìàä, öåðêâè òà ïðèâàòíèõ áëàãîä³éíèê³â. 
Кð³ì òîãî, îðãàíè âëàäè ïî÷àëè óñâ³äîìëþâàòè îáìåæåí³ñòü îï³êè òà áëàãîä³éíîñò³, ó 
çâ’ÿçêó ³ç ÷èì ðîçïî÷èíàєòüñÿ ïîøóê íîâèõ ï³äõîä³â äî ðîçâ’ÿçàííÿ öèõ ïðîáëåì çà 
äîïîìîãîþ äåðæàâíîãî âðåãóëþâàííÿ.

Îäíàê ïåðøîþ ñóòòєâîþ ñïðîáîþ âðåãóëþâàííÿ äàíèõ â³äíîñèí ñòàëî óêëàäåííÿ 
Кîíñòèòóö³¿ Пèëèïà Îðëèêà «Дîãîâîðè ³ ïîñòàíîâè ïðàâ ³ ñâîáîä â³éñüêîâèõ ì³æ 
Яñíîâåëüìîæíèì Йîãî Мèëîñò³ ïàíîì Пèëèïîì Îðëèêîì, íîâîîáðàíèì ãåòüìàíîì 
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В³éñüêà Çàïîð³çüêîãî, ³ ì³æ ãåíåðàëüíèìè îñîáàìè, ïîëêîâíèêàìè ³ òèì æå В³éñüêîì 
Çàïîð³çüêèì ç ïîâíîþ çãîäîþ ç îáîõ ñòîð³í» (5 êâ³òíÿ 1710 ð.), ÿêà çà îö³íêîþ óêðà-
¿íñüêèõ ³ñòîðèê³â є îäí³єþ ç ïåðøèõ єâðîïåéñüêèõ êîíñòèòóö³é. Дîêóìåíò ì³ñòèòü 
ö³ëó íèçêó ïðèâ³ëå¿â, ÿê³ íàäàâàëèñÿ ÿê ïåâíèì ñîö³àëüíèì ãðóïàì, òàê ³ îêðåìèì 
ì³ñòàì. Тàêà çíà÷èìà ñîö³àëüíà ñêëàäîâà Кîíñòèòóö³¿ ðîçö³íþєòüñÿ ÿê íåîáõ³äí³ñòü 
ïðèâåðíóòè íà ñâîþ ñòîðîíó âïëèâîâ³ ì³ñòà òà ñîö³àëüí³ âåðñòâè, ÿê³ íå ï³äòðèìàëè 
ñâîãî ÷àñó Іâàíà Мàçåïó òà ãåíåðàëüíó ñòàðøèíó â áîðîòüá³ çà âëàñíó äåðæàâó â 
õîä³ Пîëòàâñüêî¿ áèòâè. Тàê, ðîçä³ë ХІ Пàêò³â âñòàíîâëþâàâ: «âäîâè-êîçà÷êè, ¿õí³ 
äðóæèíè òà ä³òè-ñèðîòè, êîçàöüê³ ãîñïîäàðñòâà ³ (ãîñïîäàðñòâà) æ³íîê, ÷îëîâ³êè ÿêèõ 
ïåðåáóâàþòü íà â³éí³ àáî íà ÿêèõîñü â³éñüêîâèõ ñëóæáàõ, íå ïðèòÿãàòèìóòüñÿ äî 
æîäíèõ îáîâ’ÿçêîâèõ äëÿ ïðîñòîãî ëþäó çàãàëüíèõ ïîâèííîñòåé ³ íå áóäóòü îáòÿæåí³ 
ñïëàòîþ ïîäàòê³â», ðîçä³ëîì ХІІІ óõâàëþâàëîñÿ, «ùî ñòîëè÷íå ì³ñòî Рóñ³ Кè¿â òà ³íø³ 
ì³ñòà Óêðà¿íè çáåð³ãàëè íåäîòîðêàíèìè é íåïîðóøíèìè âñ³ ñâî¿ ñïðàâåäëèâî îòðè-
ìàí³ çàêîíè òà ïðèâ³ëå¿» [6, ñ. 46–47]. Пðàâî íà ñîö³àëüíèé çàõèñò ÿê òàêîãî â öèõ 
äîêóìåíòàõ íå áóëî çàêð³ïëåíî, àëå ïîëîæåííÿ ðîçä³ë³â Х òà ХІ Кîíñòèòóö³¿ Пèëèïà 
Îðëèêà âêàçóþòü íà âñòàíîâëåííÿ íîðì ùîäî ï³êëóâàííÿ çà íóæäåííèìè, à é òàêîæ 
â³äïîâ³äíèõ îáîâ’ÿçê³â äëÿ ãåòüìàíà ïî â³äíîøåííþ äî íèõ : «ùîá ëþäÿì â³éñüêîâèì 
³ ïîñïîëèòèì íå ÷èíèëèñÿ çáèòêîâ³ òÿãàð³, ïîäàòêè, ïðèãí³÷åííÿ òà çäèðñòâà, ÷åðåç 
ÿê³ âîíè çàëèøàþòü ñâîє æèòëî ³ éäóòü øóêàòè ïðèõèñòêó ó çàêîðäîíí³ äåðæàâè» 
[7]. Рåàëüíî¿ þðèäè÷íî¿ ñèëè öåé ïðàâîâèé äîêóìåíò òàê ³ íå íàáóâ, à òîìó ìîæå 
ðîçãëÿäàòèñÿ ëèøå ÿê îäèí ³ç ïåðøèõ êîíñòèòóö³éíèõ àêò³â â ³ñòîð³¿ Єâðîïè, ùî îá-
ґðóíòîâóє ìîæëèâ³ñòü ³ñíóâàííÿ ïàðëàìåíòàðíî¿ äåìîêðàòè÷íî¿ ðåñïóáë³êè. Ç îãëÿäó 
íà ïîäàëüøó ïðàâîâó ³ñòîð³þ Óêðà¿íè ìîæíà ñêàçàòè, ùî çàêð³ïëåííÿ ñâîєð³äíî¿ îñ-
íîâè ñèñòåìè ñîö³àëüíîãî çàõèñòó äëÿ âðàçëèâèõ âåðñòâ íàñåëåííÿ ñòàє ï³äґðóíòÿì 
äëÿ ðîçâèòêó ñèñòåìè ñîö³àëüíîãî çàõèñòó Óêðà¿íè, à òàêîæ äëÿ êîíñòèòóö³éíîãî 
çàêð³ïëåííÿ ïðàâà íà ñîö³àëüíèé çàõèñò ó ñóâåðåíí³é äåðæàâ³.

Íàïðèê³íö³ XVIII ñò. Л³âîáåðåææÿ òà П³âäåíü Óêðà¿íè ïåðåáóâàëè ó ñêëàä³ Рî-
ñ³éñüêî¿ ³ìïåð³¿, à çàõ³äíîóêðà¿íñüê³ òåðèòîð³¿ ç ê³íöÿ ХVIII ñò. ó õîä³ ïîä³ë³â Рå÷³ 
Пîñïîëèòî¿ ïåðåéøëè äî ñêëàäó Гàáñáóðçüêî¿ ³ìïåð³¿. Ç ÷èñëåííèõ ³ñòîðè÷íèõ äæå-
ðåë â³äîìî, ùî îáèäâ³ ³ìïåð³¿ ïðåäñòàâëÿëè ñîáîþ êîíãëîìåðàò åòí³÷íî òà êóëüòóðíî 
ð³çíèõ íàðîä³â, â ÿêèõ ïðàêòè÷íî äî ê³íöÿ ХІХ ñò. ïàíóâàëà íåîáìåæåíà öåíòðàë³çî-
âàíà ïîë³òè÷íà âëàäà ³ìïåðàòîðà (àáñîëþòèçì). І õî÷à îáèäâ³ ìîíàðõ³¿ ñòàëè ãàëüìîì 
ó ñóñï³ëüíî-ïîë³òè÷íîìó òà äåðæàâíèöüêîìó ðîçâèòêîâ³ óêðà¿íñüêîãî íàðîäó, à ¿õ 
ñîö³àëüíà ïîë³òèêà áóëà êîëîí³àëüíîþ, ïðîòå âîíà ìàëà ñâî¿ õàðàêòåðí³ îñîáëèâîñò³ 
íà ñõ³äíî- é çàõ³äíîóêðà¿íñüêèõ çåìëÿõ [4, ñ. 34]. Îäíèì ³ç ñîö³àëüíèõ àêò³â çàêîíî-
äàâñòâà öüîãî ïåð³îäó áóâ óêàç Пåòðà I «Пðî âèçíà÷åííÿ â áóäèíêîâ³ Сâÿò³øîãî Пà-
òð³àðõà áîãàä³ëüí³ æåáðàê³â, õâîðèõ ³ ë³òí³õ ëþäåé» (â³ä 8 ÷åðâíÿ 1701 ð.). В íüîìó 
ïåðåäáà÷àâñÿ îáîâ’ÿçîê ñëóæèòåë³â ïðèéìàòè â ìîíàñòèðñüê³ áîãàä³ëüí³ æåáðàê³â, 
õâîðèõ ³ ïðåñòàð³ëèõ, ÿê³ íå ìîæóòü ñàìîñò³éíî õîäèòè ³ çáèðàòè ìèëîñòèíþ. Çãîäîì 
Пåòðîì I áóëî óõâàëåíî íèçêó ³íøèõ óêàç³â, ÿê³ òàêîæ ìàëè ñîö³àëüíèé õàðàêòåð. 
Îêðåìîãî àíàë³çó âèìàãàє ïðèéíÿòèé Пåòðîì I ìàí³ôåñò â³ä 25 ñ³÷íÿ 1721 ðîêó çà 
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íàçâîþ «Рåãëàìåíò, àáî Сòàòóò Дóõîâíî¿ Кîëåã³¿ ïðî áîðîòüáó ç æåáðàöòâîì òà 
âèçíà÷åííÿ õòî ñïðàâä³ ïîòðåáóþòü ñóñï³ëüíîãî ï³êëóâàííÿ». В íüîìó âèçíà÷àëîñÿ, 
ùî ïîë³ö³ÿ îï³êóєòüñÿ æåáðàêàìè, á³äíèìè, õâîðèìè, óáîãèìè, êàë³êàìè, ³íøèìè 
íå³ìóùèìè, çàõèùàє âä³â, ñàìîòí³õ, ïðî÷àí, âèõîäÿ÷è ³ç çàïîâ³äåé Бîæèõ, âèõîâóє 
þíèõ ó öíîòëèâ³é ÷èñòîò³ é ïðàâåäíèõ íàóêàõ. Îñíîâíèìè ³íñòèòóòàìè îï³êè íàçâàíî 
ãàì³âí³, ïðÿäèëüí³, ñèð³òñüê³ áóäèíêè, øïèòàë³ òîùî [9, ñ. 305]. Îòæå, ìîæíà ñòâåð-
äæóâàòè ïðî ïîñèëåííÿ ðîë³ äåðæàâè ó ñîö³àëüíîìó çàõèñò³ íóæäåííèõ ó öåé ïåð³îä. 

Дî ñêàñóâàííÿ êð³ïàöòâà íà Л³âîáåðåææ³ é Сëîáîæàíùèí³ çà óêàçîì Кàòåðèíè 
II «Óñòàíîâà äëÿ óïðàâë³ííÿ ãóáåðí³ÿìè» (â³ä 7 ëèñòîïàäà 1775 ð.) ó êîæí³é ãóáåð-
í³¿ áóëî ñòâîðåíî Пðèêàç ãðîìàäñüêî¿ îï³êè ï³ä ãîëîâóâàííÿì ãóáåðíàòîðà. Дî éîãî 
â³äàííÿ íàëåæàëè òàê³ óñòàíîâè: 1) íàðîäí³ øêîëè; 2) ñèð³òñüêè áóäèíêè äëÿ ä³òåé; 
3) ë³êàðí³; 4) áîãàä³ëüí³; 5) áóäèíêè äëÿ íåâèë³êîâíî õâîðèõ; 6) áóäèíêè äëÿ äóøåâ-
íîõâîðèõ; 7) ðîá³òíè÷³ áóäèíêè. Ц³ ïðèêàçè ó 1810 ðîö³ ïåðåéøëè ï³ä þðèñäèêö³þ 
М³í³ñòåðñòâà ïîë³ö³¿, à ï³çí³øå – М³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ [9, ñ. 305]. Кð³ì òîãî, 
ñîö³àëüíó äîïîìîãó íàäàâàëè ì³ñüê³ ìàã³ñòðàíòè, ä³äè÷³ (ïîì³ùèêè) ó êð³ïàöüêèõ ñåëàõ 
òà â³éòè (ñòàðîñòè) ó ïîñåëåííÿõ ç â³ëüíèì íàñåëåííÿì [8, ñ. 241]. Îòæå, ÿê áà÷èìî, 
ñîö³àëüíà äîïîìîãà íàäàâàëàñÿ íå ò³ëüêè äåðæàâîþ, à é ì³ñöåâèìè ãðîìàäàìè.

Çãîäîì áóëè ïðèéíÿò³ íîðìàòèâí³ àêòè, ùî ëèøå â çàãàëüíèõ ðèñàõ ðåãëàìåíòó-
âàëè ä³ÿëüí³ñòü ñîö³àëüíèõ ñëóæá, çàëèøàþ÷è øèðîêå ïîëå äëÿ ïðîÿâó ³í³ö³àòèâè 
íà ì³ñöÿõ [9, ñ. 306]. Тîìó íà òåðèòîð³¿ Óêðà¿íè ó öåé ïåð³îä ñïîñòåð³ãàєòüñÿ ðîç-
âèòîê áëàãîä³éíîñò³. Ç’ÿâëÿþòüñÿ áëàãîä³éí³ òîâàðèñòâà ÿê³ íå ïîðóøóþ÷è çàêîí³â 
çä³éñíþâàëè ñâîþ áëàãîä³éíó ä³ÿëüí³ñòü. À ï³ñëÿ ñêàñóâàííÿ êð³ïàöòâà ñîö³àëüíó 
äîïîìîãó âæå á³ëüøå íàäàâàëè çåìñüê³ òà ì³ñüê³ óñòàíîâè. П³äòðèìêà íóæäåííèõ 
áóëà ïîñò³éíîþ òà íîñèëà ñèñòåìàòè÷íèé õàðàêòåð. Àëå íàäàííÿ ñîö³àëüíî¿ äîïîìîãè 
â³äïîâ³äíèìè çàêëàäàìè ðîçãëÿäàëîñÿ ÿê ïðàâî, à íå ÿê îáîâ’ÿçîê, òîìó íå âñ³ ìîãëè 
ðîçðàõîâóâàòè íà ¿¿ îòðèìàííÿ.

Ó ñåðåäèí³ ХІХ ñò. âèíèêàëî ðîçóì³ííÿ òîãî, ùî ³ñíóþ÷à ñèñòåìà äåðæàâíî¿ ñîö³-
àëüíî¿ îï³êè â Рîñ³éñüê³é ³ìïåð³¿ íå â çìîç³ ðîçâ’ÿçàòè ïðîáëåì ñîö³àëüíî¿ äîïîìîãè 
íóæäåííèì, ó çâ’ÿçêó ³ç ÷èì âåëè÷åçíå çíà÷åííÿ ó ñïðàâ³ ïîäàëüøîãî ðîçâèòêó ñèñ-
òåìè äåðæàâíî¿ îï³êè ìàëè «âåëèê³» ðåôîðìè 60–70 -õ ðð. Îëåêñàíäðà ІІ, âíàñë³äîê 
ïðîâåäåííÿ ÿêèõ â³äáóëîñÿ çàñíóâàííÿ ó 1864 ð. çåìñüêèõ, à â 1870 ð. ³ ì³ñüêèõ 
îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ [4, ñ. 35].

Сåðåäèíà ХІХ – ïî÷àòîê ХХ ñò. â ³ñòîð³¿ Àâñòð³éñüêî¿ òà Рîñ³éñüêî¿ ³ìïåð³é ñòàëè 
òèì ³ñòîðè÷íèì ïåð³îäîì, âïðîäîâæ ÿêîãî â³äáóâàëàñü ¿õ òðàíñôîðìàö³ÿ ç àáñîëþò-
íèõ ìîíàðõ³é ó êîíñòèòóö³éí³. В Àâñòð³éñüê³é ìîíàðõ³¿ «ïîøòîâõîì» äëÿ ðîçâèòêó 
êîíñòèòóö³îíàë³çìó ñòàëà ðåâîëþö³ÿ 1848 ð., ÿêà îòðèìàëà ó ñó÷àñí³é ³ñòîð³îãðàô³¿ 
íàçâó «âåñíà íàðîä³â». Ç öüîãî ÷àñó àâñòð³éñüê³é àáñîëþòèçì ïî÷àâ çì³íþâàòèñÿ â 
á³ê êîíñòèòóö³éíî¿ ìîíàðõ³¿, ³ óêðà¿íö³, ôàêòè÷íî ïî÷èíàþ÷è ç 1867 ðîêó, ðàçîì ³ç 
óñ³ìà ï³ääàíèìè àâñòð³éñüêî¿ êîðîíè, ôîðìàëüíî ìàëè çìîãó êîðèñòóâàëèñÿ «áëàãà-
ìè» êîíñòèòóö³éíî¿ ìîíàðõ³¿ [10], à íà ³íø³é òåðèòîð³¿ Óêðà¿íè (â ñêëàä³ Рîñ³éñüêî¿ 
³ìïåð³¿) – ö³ ïðîöåñè ðîçïî÷àëèñÿ ç ðåâîëþö³éíèõ ïîä³é 1905 ð., ïðîãîëîøåííÿ Мà-
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í³ôåñòó Рîñ³éñüêî¿ ³ìïåð³¿ «Пðî âäîñêîíàëåííÿ äåðæàâíîãî ïîðÿäêó» òà ïðèéíÿòòÿ 
23 êâ³òíÿ 1906 ð. Îñíîâíèõ çàêîí³â Рîñ³éñüêî¿ ³ìïåð³¿ [11, ñ. 40–41].

Çãîäîì ïðàâà íà ñîö³àëüíèé çàõèñò çàêð³ïëþþòüñÿ ó êîíñòèòóö³ÿõ, â ¿õ ïðîåêòàõ 
òà â ³íøèõ íîðìàòèâíî-ïðàâîâèõ àêòàõ, öå ðîçïî÷àëîñÿ ó 1918 ðîö³ ôàêòè÷íî ó äâîõ 
óêðà¿íñüêèõ äåðæàâàõ: Óêðà¿íñüêî¿ Íàðîäíî¿ Рåñïóáë³êè (ÓÍР) òà Çàõ³äíîóêðà¿í-
ñüêî¿ Íàðîäíî¿ Рåñïóáë³êè (ÇÓÍР). Пåð³îä ç 1919–1920 ðîêè îçíàìåíóâàâñÿ òèì, ùî 
ó êîíñòèòóö³ÿõ, â ¿¿ ïðîåêòàõ òà â ³íøèõ íîðìàòèâíî-ïðàâîâèõ àêòàõ áóëî çàêëàäåíî 
äåðæàâíî-ïðàâîâ³ çàñàäè ñèñòåìè ñîö³àëüíîãî çàõèñòó íàñåëåííÿ â Óêðà¿í³, îñê³ëüêè 
ñàìå â öåé ÷àñ â³äáóâàëîñÿ ñòàíîâëåííÿ îñíîâ êîíñòèòóö³éíî-ïðàâîâîãî ðåãóëþâàííÿ 
ñîö³àëüíîãî çàõèñòó íàñåëåííÿ. Ó ñèñòåì³ àêò³â êîíñòèòóö³éíîãî õàðàêòåðó öüîãî 
ïåð³îäó, ÿê³ çîêðåìà òîðêàëèñü ïèòàíü ñîö³àëüíîãî çàõèñòó íàñåëåííÿ, íà íàø ïî-
ãëÿä, ìîæíà âèîêðåìèòè ІІІ òà IV Óí³âåðñàëè, âèäàí³ Цåíòðàëüíîþ Рàäîþ. Тàê, ІІІ 
Óí³âåðñàë â³ä 7 (20) ëèñòîïàäà 1917 ð., ÿêèì áóëî ïðîãîëîøåíî ñòâîðåííÿ Óêðà-
¿íñüêî¿ Íàðîäíî¿ Рåñïóáë³êè, çàêð³ïëþâàâ øèðîêèé ñïåêòð ñîö³àëüíî-åêîíîì³÷íèõ 
ïðàâ ³ ñâîáîä, ó IV Óí³âåðñàë³, ïðîãîëîøåíîìó Цåíòðàëüíîþ Рàäîþ 9 ñ³÷íÿ 1918 
ð., áóëî çàêð³ïëåíî ñóâåðåíí³ñòü Óêðà¿íñüêî¿ äåðæàâè òà äåòàëüíî âèêëàäàëèñÿ íå-
ãàòèâí³ íàñë³äêè, äî ÿêèõ ïðèçâåëà â³éíà :«Фàáðèêè òîâàð³â íå âèðîáëÿþòü. Çàâîäè 
ñïèíÿþòüñÿ... Гðîø³ â ö³í³ ïàäàþòü... Íàñóâàє ãîëîä...» òà ïåðåäáà÷àëàñÿ øèðîêà 
ñîö³àëüíà ïðîãðàìà ä³¿ ç ë³êâ³äàö³¿ öèõ ÿâèù [12, ñ. 67–72]. Кð³ì òîãî, áóëà ïðè-
éíÿòà Кîíñòèòóö³ÿ ÓÍР â³ä 29 êâ³òíÿ 1918 ðîêó. Ó çì³ñò³ ÿêî¿ íå áóëî çàêð³ïëåíî 
ïðàâî íà ñîö³àëüíèé çàõèñò, àëå ïåðåäáà÷àâñÿ ïðèíöèï ð³âíîñò³ ó ãðîìàäÿíñüêèõ 
òà ïîë³òè÷íèõ ïðàâàõ ãðîìàäÿí. Îòæå, ðåâîëþö³éíèé ïåð³îä íà óêðà¿íñüêèõ çåìëÿõ 
çíàìåíóєòüñÿ ä³ÿëüí³ñòþ Цåíòðàëüíî¿ Рàäè ³ ïðèéíÿòòÿì íåþ ÷îòèðüîõ óí³âåðñàë³â 
òà Кîíñòèòóö³¿ ÓÍР.

Çàñëóãîâóє íà óâàãó àêòè, ùî áóëè ïðèéíÿò³ óðÿäîì Дèðåêòîð³¿. Ó ïîëîæåííÿõ 
Дåêëàðàö³¿ ÓÍР â³ä 26 ãðóäíÿ 1918 ð. ïåðåäáà÷àëîñÿ, ùî «íàñòóïíèì åòàïîì íà-
øî¿ ðåâîëþö³¿ є òâîðåííÿ íîâèõ, ñïðàâåäëèâèõ, çäîðîâèõ ³ â³äïîâ³äíèõ äî ðåàëüíîãî 
â³äíîøåííÿ ñèë ó äåðæàâ³, ñîö³àëüíèõ ³ ïîë³òè÷íèõ ôîðì». Кð³ì òîãî, ó Дåêëàðàö³¿ 
Дèðåêòîð³ÿ ÓÍР çàÿâèëà ïðî íàì³ð åêñïðîïð³þâàòè äåðæàâí³, öåðêîâí³ òà âåëèê³ 
ïðèâàòí³ çåìëåâîëîä³ííÿ äëÿ ïåðåðîçïîä³ëó ¿õ ñåðåä ñåëÿí [13]. 

Тàêîæ óâàãè çàñëóãîâóє êîíñòèòóö³éíèé Пðîåêò Óðÿäîâî¿ Кîì³ñ³¿ ïî âèðîáëåííþ 
Кîíñòèòóö³¿ Óêðà¿íñüêî¿ äåðæàâè (1920 ð.), äå ó ðîçä³ë³ äðóãîìó ïåðåäáà÷àëèñÿ ãðî-
ìàäÿíñüê³ ïðàâà ãðîìàäÿí ÓÍР, àëå ïðàâà íà ñîö³àëüíèé çàõèñò ó ïðîåêò³ íå áóëî 
çàêð³ïëåíî. 

Îêðåìó óâàãó òðåáà çâåðíóòè íà äîêóìåíò, ÿêèé ìàâ çíà÷íèé âïëèâ íà çàêð³ïëåí-
íÿ ïðàâà íà ñîö³àëüíèé çàõèñò â Óêðà¿í³, öå ïðîåêò Кîíñòèòóö³¿ Çàõ³äíî-Óêðà¿íñüêî¿ 
Íàðîäíî¿ Рåñïóáë³êè С. Дí³ñòðÿíñüêîãî (1920 ð.). С. Дí³ñòðÿíñüêèé ïåðåäáà÷àâ îñ-
íîâè êîíñòèòóö³éíîãî ëàäó ìàéáóòíüî¿ ÇÓÍР ÿê äåðæàâè, ÿêà âèçíàє ëþäèíó, ç ¿¿ 
ïðàâàìè òà ñâîáîäàìè, âàæëèâîþ ñîö³àëüíîþ ö³íí³ñòþ. Пðîåêò ïåðåäáà÷àâ ñòâîðåííÿ 
ÇÓÍР ó ôîðì³ ïðåçèäåíòñüêî¿ ðåñïóáë³êè [14]. Íà íàøó äóìêó, ïðîåêò Кîíñòèòóö³¿ 
Çàõ³äíî-Óêðà¿íñüêî¿ Íàðîäíî¿ Рåñïóáë³êè С. Дí³ñòðÿíñüêîãî, áóâ ïðîãðåñèâíèì äëÿ 
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ñâîãî ÷àñó ³ âêëþ÷àâ ïîëîæåííÿ, ÿê³ â³äîáðàæàëè ñîö³àëüíèé íàïðÿì ó çàêîíîäàâ÷³é 
ä³ÿëüíîñò³ ÇÓÍР.

Тàêîæ ñë³ä çàçíà÷èòè, ùî çà ÷àñ³â ðàäÿíñüêî¿ âëàäè â Óêðà¿í³ áóëî ïðèéíÿòî 
÷îòèðè êîíñòèòóö³¿ (1919, 1929, 1937, 1978 ðð.). Çâ³ñíî, ùî ö³ àêòè çàêð³ïèëè ïî-
çèòèâí³ íàñë³äêè ñîö³àëüíî¿ åâîëþö³¿ ³ ôîðìàëüí³ àòðèáóòè óêðà¿íñüêî¿ ðàäÿíñüêî¿ 
äåðæàâíîñò³. Пðàâî íà ñîö³àëüíèé çàõèñò íå áóëî çàêð³ïëåíî ó æîäíîìó ç öèõ àêò³â. 
Хî÷à â ñò. 24 Кîíñòèòóö³¿ Óêðà¿íè â³ä 20 êâ³òíÿ 1978 ðîêó áóëî âæå íàãîëîøåíî, ùî 
â Óêðà¿í³ ä³є ³ ðîçâèâàєòüñÿ äåðæàâíà ñèñòåìà ñîö³àëüíîãî çàáåçïå÷åííÿ. Тîáòî âæå 
çä³éñíþâàëèñÿ ôóíêö³¿ ñîö³àëüíîãî çàõèñòó íàñåëåííÿ.

Ç ïðèéíÿòòÿì Кîíñòèòóö³¿ Óêðà¿íè â³ä 28 ÷åðâíÿ 1996 ðîêó ðîçïî÷àâñÿ íîâèé 
åòàï çàêîíîäàâ÷îãî âðåãóëþâàííÿ â³äíîñèí ó ñôåð³ ñîö³àëüíîãî çàõèñòó. Пðàâî íà 
ñîö³àëüíèé çàõèñò äåòàëüíî ðîçêðèâàєòüñÿ ³ â ³íøèõ íîðìàõ, ÿê³ áåçïîñåðåäíüî âñòà-
íîâëþþòü ³ ðîçêðèâàþòü éîãî çì³ñò.

Вèñíîâêè. Îòæå, ïðîöåñ çàêð³ïëåííÿ ïðàâà íà ñîö³àëüíèé çàõèñò äîö³ëüíî ðîçïî-
ä³ëèòè íà îêðåì³ åòàïè, â ìåæàõ ÿêèõ ìîæíà âèîêðåìèòè ÿñêðàâî âèðàæåí³ òåíäåíö³¿. 
Пåðøèé îõîïëþє ÷àñ ³ñíóâàííÿ Кè¿âñüêî¿ Рóñ³, êîëè âæå çä³éñíþâàëèñÿ ïåðø³ ïðîÿâè 
ñîö³àëüíî¿ äîïîìîãè íóæäåííèì. Хàðàêòåðíîþ ðèñîþ äðóãîãî åòàïó áóëî âñòàíîâëåí-
íÿ ìåõàí³çìó âèçíà÷åííÿ íóæäåííèõ â³äïîâ³äíî äî ïðè÷èí ¿õíüîãî íåñòàòêó ³ íàäàííÿ 
äîïîìîãè â³äïîâ³äíî äî öüîãî íåñòàòêó. Сàìå ï³ä ÷àñ äàíîãî åòàïó ðîçâèòêó ïðàâà íà 
ñîö³àëüíèé çàõèñò ðîçïî÷àëîñÿ ðåãóëþâàííÿ îñòàííüîãî íà êîíñòèòóö³éíîìó ð³âí³. Ó 
ïîäàëüøîìó äàíå ïðàâî â³äîáðàæàëîñÿ ó êîíñòèòóö³éíèõ òà íîðìàòèâíî-ïðàâîâèõ àê-
òàõ ÿê ãðîìàäÿíñüê³ ïðàâà, ÿê ñîö³àëüíî-åêîíîì³÷í³ ïðàâà ³ ñâîáîäè, ùî ñâ³ä÷èëî ïðî 
ð³çíîìàí³òí³ñòü ïîãëÿä³â äåðæàâíî¿ âëàäè íà äàíå ÿâèùå. П³ä ÷àñ ÷åòâåðòîãî åòàïó ó 
êîíñòèòóö³éíèõ íîðìàõ áóëî çàêð³ïëåíî ïðàâî íà ñîö³àëüíèé çàõèñò. Пðîàíàë³çóâàâøè 
êîíñòèòóö³éíî-ïðàâîâå ðåãóëþâàííÿ ñîö³àëüíîãî çàõèñòó êð³çü ïðèçìó ³ñòîðèêî-ïðà-
âîâèõ äæåðåë, ïîãëÿä³â íàóêîâö³â ³ òâîðö³â òåêñò³â êîíñòèòóö³é òà ¿õ ïðîåêò³â, ìîæíà 
çðîáèòè âèñíîâîê ïðî òå, ùî ñòàíîâëåííÿ îñíîâ âèùåçàçíà÷åíîãî ðåãóëþâàííÿ áóëî 
íåðîçðèâíî ïîâ’ÿçàíå ç ôîðìóâàííÿì óêðà¿íñüêî¿ äåðæàâíîñò³.
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Анотація
Свистунова О. В. Становлення основ конституційно-правового регулювання соці-

ального захисту в Україні. – Сòàòòÿ. 
Дëÿ ðîçóì³ííÿ òà óñâ³äîìëåííÿ ñó÷àñíî¿ äåðæàâíî-ïðàâîâî¿ ìîäåë³ ñîö³àëüíîãî çàõèñòó 

ÿê îäí³є¿ ³ç ôóíêö³îíàëüíî¿ ñèñòåìè äåðæàâè ó ñòàòò³ ðîçãëÿäàþòüñÿ âèòîêè òà â³äîáðàæåííÿ 
îêðåìèõ åòàï³â ñòàíîâëåííÿ îñíîâ êîíñòèòóö³éíî-ïðàâîâîãî ðåãóëþâàííÿ ñîö³àëüíîãî çàõèñòó 
â Óêðà¿í³. Íåâåëè÷êèé åêñêóðñ ó ñâ³òîâó ³ñòîð³þ âèíèêíåííÿ ñîö³àëüíîãî çàõèñòó ÿê ñîö³îêóëü-
òóðíîãî ÿâèùà ñëóãóâàòèìå äîäàòêîâèì ï³äòâåðäæåííÿì ðàí³øå ñôîðìóëüîâàíî¿ äóìêè ïðî 
òå, ùî äàíèé ïðîöåñ є öèâ³ë³çàö³éíèì òà áåçïåðåðâíèì ó ñåíñ³ âçàєìîçâ’ÿçêó ³ñíóâàííÿ ñàìî¿ 
ëþäèíè ÿê ³íäèâ³äà òà îñíîâîïîëîæíèõ çàñàä ïîáóäîâè áóäü-ÿêîãî ëþäñüêîãî ñîö³óìó. Íà ö³é 
îñíîâ³ âèðîáëåíî íèçêó íàóêîâèõ âèñíîâê³â ³ ïðîïîçèö³é ùîäî çàêð³ïëåííÿ ïðàâà íà ñîö³àëü-
íèé çàõèñò ó êîíñòèòóö³éíèõ òà ³íøèõ àêòàõ íà îêðåì³ åòàïè, â ìåæàõ ÿêèõ ìîæíà âèîêðåìèòè 
ÿñêðàâî âèðàæåí³ òåíäåíö³¿. Пåðøèé îõîïëþє ÷àñ ³ñíóâàííÿ Кè¿âñüêî¿ Рóñ³, êîëè âæå çä³éñíþ-
âàëèñÿ ïåðø³ ïðîÿâè ñîö³àëüíî¿ äîïîìîãè íóæäåííèì. Хàðàêòåðíîþ ðèñîþ äðóãîãî åòàïó áóëî 
âñòàíîâëåííÿ ìåõàí³çìó âèçíà÷åííÿ íóæäåííèõ â³äïîâ³äíî äî ïðè÷èí ¿õíüîãî íåñòàòêó ³ íàäàí-
íÿ äîïîìîãè â³äïîâ³äíî äî öüîãî íåñòàòêó. Сàìå ï³ä ÷àñ äàíîãî åòàïó ðîçâèòêó ïðàâà íà ñîö³àëü-
íèé çàõèñò ðîçïî÷àëîñÿ ðåãóëþâàííÿ îñòàííüîãî íà êîíñòèòóö³éíîìó ð³âí³. Ó ïîäàëüøîìó äàíå 
ïðàâî â³äîáðàæàëîñÿ ó êîíñòèòóö³éíèõ òà íîðìàòèâíî-ïðàâîâèõ àêòàõ ÿê ãðîìàäÿíñüê³ ïðàâà, 
ÿê ñîö³àëüíî-åêîíîì³÷í³ ïðàâà ³ ñâîáîäè, ùî ñâ³ä÷èëî ïðî ð³çíîìàí³òí³ñòü ïîãëÿä³â äåðæàâíî¿ 
âëàäè íà äàíå ÿâèùå. П³ä ÷àñ ÷åòâåðòîãî åòàïó ó êîíñòèòóö³éíèõ íîðìàõ áóëî çàêð³ïëåíî ïðàâî 
íà ñîö³àëüíèé çàõèñò. Пðîàíàë³çóâàâøè êîíñòèòóö³éíî-ïðàâîâå ðåãóëþâàííÿ ñîö³àëüíîãî çàõè-
ñòó êð³çü ïðèçìó ³ñòîðèêî-ïðàâîâèõ äæåðåë, ïîãëÿä³â íàóêîâö³â ³ òâîðö³â òåêñò³â êîíñòèòóö³é 
òà ¿õ ïðîåêò³â, ìîæíà çðîáèòè âèñíîâîê ïðî òå, ùî ñòàíîâëåííÿ îñíîâ âèùåçàçíà÷åíîãî ðåãó-
ëþâàííÿ áóëî íåðîçðèâíî ïîâ’ÿçàíå ç ôîðìóâàííÿì óêðà¿íñüêî¿ äåðæàâíîñò³.

Пðîâåäåíèé àíàë³ç ÷èñëåííîãî ìàñèâó â³ò÷èçíÿíî¿ íàóêîâî¿ ë³òåðàòóðè ç ïèòàííÿ ³ñòî-
ðè÷íî¿ ïåð³îäèçàö³¿ ðîçâèòêó òà ñòàíîâëåííÿ êîíñòèòóö³éíî-ïðàâîâîãî ðåãóëþâàííÿ ñîö³-
àëüíîãî çàõèñòó íàñåëåííÿ â Óêðà¿í³ äîïîì³ã âèçíà÷èòè ì³ñöå ïðàâà íà ñîö³àëüíèé çàõèñò 
â ñèñòåì³ êîíñòèòóö³éíèõ ïðàâ òà îêðåñëèòè ñóòí³ñòü öüîãî ïðàâà. 

Ключові слова: ñèñòåìè ñîö³àëüíîãî çàõèñòó, êîíñòèòóö³éí³ àêòè, ñîö³àëüíà äîïîìîãà, 
äåðæàâíà ñèñòåìà ñîö³àëüíîãî çàáåçïå÷åííÿ.

Summary
Svystunova O. V. Establishment of the basis of the constitutional and legal regulation 

of social protection in Ukraine. – Article.
In order to understand and realize the modern state-legal model of social protection as 

one of the functional systems of the state, the article examines the origins and reflection of 
individual stages of the formation of the foundations of the constitutional and legal regulation 
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of social protection in Ukraine. A small excursion into the world history of the emergence 
of social protection as a socio-cultural phenomenon will serve as an additional confirmation 
of the previously formulated opinion that this process is civilizational and continuous in the 
sense of the relationship between the existence of the person himself as an individual and the 
fundamental principles of building any human society. On this basis, a number of scientific 
conclusions and proposals regarding the consolidation of the right to social protection in 
constitutional and normative legal acts have been developed for separate stages, within which 
pronounced trends can be singled out. The first covers the time of the existence of Kyivan 
Rus, when the first manifestations of social assistance to the needy were already carried out. A 
characteristic feature of the second stage was the establishment of a mechanism for identifying 
the needy according to the reasons for their lack and providing assistance in accordance with 
this lack. It was during this stage of the development of the right to social protection that the 
regulation of the latter began at the constitutional level. In the future, this right was reflected 
in constitutional and normative legal acts as civil rights, as socio-economic rights and freedoms, 
which testified to the diversity of views of the state authorities on this phenomenon. During 
the fourth stage, the right to social protection was enshrined in the constitutional norms. 
Having analyzed the constitutional and legal regulation of social protection through the prism 
of historical and legal sources, the views of scientists and creators of the texts of constitutions 
and their drafts, we can conclude that the formation of the foundations of the above-mentioned 
regulation was inextricably linked with the formation of Ukrainian statehood.

The analysis of a large body of domestic scientific literature on the issue of historical 
periodization of the development and formation of the constitutional and legal regulation of 
social protection of the population in Ukraine helped to determine the place of the right to 
social protection in the system of constitutional rights and outline the essence of this right.

Key words: social protection systems, constitutional acts, social assistance, state social 
security system.

Свистунова О. В. Становлення основ конституційно-правового регулювання...
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ПІДСТАВИ ДЛЯ СКАСУВАННЯ АБО ЗМІНИ СУДОВИХ РІШЕНЬ 
СУДОМ КАСАЦІЙНОЇ ІНСТАНЦІЇ:  

ТЕОРЕТИКО-ПРАКТИЧНИЙ АСПЕКТ

Постановка проблеми. Рîçóì³ííÿ ï³äñòàâ äëÿ ñêàñóâàííÿ/çì³íè ñóäîâèõ ð³-
øåíü ñóäîì êàñàö³éíî¿ ³íñòàíö³¿ äàє ìîæëèâ³ñòü ó÷àñíèêàì êðèì³íàëüíîãî ïðîâàäæåí-
íÿ ÿê³ñíî ôîðìóëþâàòè âèìîãè ñâîє¿ êàñàö³éíî¿ ñêàðãè ç óðàõóâàííÿì ïîâíîâàæåíü 
ñóäó êàñàö³éíî¿ ³íñòàíö³¿, à ñóäàì ïîïåðåäí³õ ³íñòàíö³é – ðîçãëÿäàòè êðèì³íàëüíå 
ïðîâàäæåííÿ ç ñóâîðèì äîòðèìàííÿì КПК Óêðà¿íè òà óõâàëþâàòè çàêîíí³, îáґðóí-
òîâàí³ òà âìîòèâîâàí³ ñóäîâ³ ð³øåííÿ. Ç óðàõóâàííÿì ïîâíîâàæåíü ñóäó êàñàö³éíî¿ 
³íñòàíö³¿, ñàìå â³ä ïîìèëîê, äîïóùåíèõ ñóäàìè ïîïåðåäí³õ ³íñòàíö³é, çàëåæèòü ïî-
äàëüøà äîëÿ óõâàëåíèõ íèìè ñóäîâèõ ð³øåíü, à äëÿ öüîãî âàðòî ïðîàíàë³çóâàòè íå 
ëèøå ñòàä³þ êðèì³íàëüíîãî ïðîâàäæåííÿ, íà ÿê³é áóëè äîïóùåí³ ïîìèëêè, à é õà-
ðàêòåð öèõ ïîìèëîê. Сóä êàñàö³éíî¿ ³íñòàíö³¿, ïåðåâ³ðèâøè ìàòåð³àëè êðèì³íàëüíîãî 
ïðîâàäæåííÿ, âèâ÷èâøè äîâîäè êàñàö³éíî¿ ñêàðãè, òà ó âèïàäêó âñòàíîâëåííÿ ïåâ-
íèõ ïîðóøåíü, ç óðàõóâàííÿì áàãàòüîõ îáñòàâèí, àíàë³çóþ÷è äîïóùåí³ ïîðóøåííÿ, 
ïðèéìàє ð³øåííÿ ïðî òå, ÿê³ íàñë³äêè äëÿ êîæíîãî êîíêðåòíîãî ïðîâàäæåííÿ ìàþòü 
âñòàíîâëåí³ ñóäîì ï³äñòàâè.

Аналіз останніх досліджень і публікацій. Дîñë³äæåííÿì ïðîáëåìàòèêè âñòà-
íîâëåííÿ ³ñòîòíèõ ïîðóøåíü âèìîã êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíó çàéìàëèñÿ 
òàê³ â÷åí³, ÿê В. В. Бåçïàëà, Í. Р. Бîáå÷êî, À. М. Єâì³í, І. І. Кîòóáåé, Л. М. Лîáîéêî,  
В. І. Мàðèí³â, С. С. Мàð’ÿíîâà, В. В. Шàïóëà òà ³íø³. Îêðåì³ ïèòàííÿ ùîäî ï³äñòàâ 
äëÿ ñêàñóâàííÿ òà çì³íè ñóäîâèõ ð³øåíü áóëè ïðåäìåòîì íàóêîâèõ äîñë³äæåíü, îäíàê 
ç óðàõóâàííÿì ïîñò³éíèõ çì³í äî çàêîíîäàâñòâà, ðîçâèòêó ñóäîâî¿ ïðàêòèêè òà íàó-
êîâèõ äîñë³äæåíü çàçíà÷åí³ ïèòàííÿ ³ íà ñüîãîäí³øí³é äåíü є äîñèòü äèñêóñ³éíèìè. 

Метою цієї статті є ðîçêðèòòÿ íà ï³äñòàâ³ àíàë³çó ïîëîæåíü КПК Óêðà¿íè ³ 
ïðàêòèêè ñóäó êàñàö³éíî¿ ³íñòàíö³¿ ï³äñòàâ äëÿ ñêàñóâàííÿ/çì³íè ñóäîâèõ ð³øåíü 
ïîïåðåäí³õ ³íñòàíö³é.

Виклад основного матеріалу. КПК Óêðà¿íè âèä³ëÿє ëèøå òðè ï³äñòàâè äëÿ 
ñêàñóâàííÿ/çì³íè ñóäîâèõ ð³øåíü ïîïåðåäí³õ ³íñòàíö³é ñóäîì êàñàö³éíî¿ ³íñòàíö³¿. 
Дëÿ ïîð³âíÿííÿ, ñóä àïåëÿö³éíî¿ ³íñòàíö³¿, ïåðåâ³ðÿþ÷è êðèì³íàëüíå ïðîâàäæåííÿ 
çà àïåëÿö³éíèìè ñêàðãàìè ó÷àñíèê³â êðèì³íàëüíîãî ïðîâàäæåííÿ, ìàє çíà÷íî øèðø³ 
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ïîâíîâàæåííÿ, à â³äïîâ³äíî ïîñëóãîâóєòüñÿ á³ëüø øèðîêèì êîëîì ï³äñòàâ äëÿ ñêàñó-
âàííÿ ³ çì³íè ñóäîâèõ ð³øåíü ñóäó ïåðøî¿ ³íñòàíö³¿.

П³ä ï³äñòàâàìè äëÿ ñêàñóâàííÿ àáî çì³íè ñóäîâèõ ð³øåíü ðîçóì³þòü ñóêóïí³ñòü 
ôàêòè÷íèõ äàíèõ, ïåðåäáà÷åíèõ êðèì³íàëüíèì ïðîöåñóàëüíèì çàêîíîì ³ âñòàíîâëå-
íèõ ñóäîì àïåëÿö³éíî¿ ÷è êàñàö³éíî¿ ³íñòàíö³¿ ï³ä ÷àñ ðîçãëÿäó ñïðàâè â àïåëÿö³éíî-
ìó ÷è êàñàö³éíîìó ïîðÿäêó, ùî ñâ³ä÷èòü ïðî äîïóùåíå ñóäîì ïåðøî¿ ³íñòàíö³¿ êðè-
ì³íàëüíå ïðîöåñóàëüíå ïðàâîïîðóøåííÿ, âíàñë³äîê ÷îãî éîãî ð³øåííÿ є íåçàêîííèì 
³ íåîáґðóíòîâàíèì òà/àáî íåâìîòèâîâàíèì òà/àáî íåñïðàâåäëèâèì, ùî çóìîâëþє 
íåîáõ³äí³ñòü éîãî ñêàñóâàííÿ àáî çì³íè [1, ñ. 97]. 

Кðèì³íàëüíèì ïðîöåñóàëüíèì çàêîíîäàâñòâîì ïåðåäáà÷åí³ îäíàêîâ³ ï³äñòàâè ÿê 
äëÿ ñêàñóâàííÿ ñóäîâèõ ð³øåíü ³ ïðèçíà÷åííÿ íîâîãî ðîçãëÿäó ó ñóä³ ïåðøî¿ ÷è 
àïåëÿö³éíî¿ ³íñòàíö³é, òàê ³ äëÿ çì³íè ñóäîâèõ ð³øåíü ñóäîì êàñàö³éíî¿ ³íñòàíö³¿. Дî 
òàêèõ ï³äñòàâ íàëåæàòü: 

– ³ñòîòíå ïîðóøåííÿ âèìîã êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíó, òîáòî ïîðó-
øåííÿ âèìîã КПК Óêðà¿íè, ÿê³ ïåðåøêîäèëè ÷è ìîãëè ïåðåøêîäèòè ñóäó óõâàëèòè 
çàêîííå òà îáґðóíòîâàíå ñóäîâå ð³øåííÿ (ñòàòòÿ 412 КПК Óêðà¿íè);

– íåïðàâèëüíå çàñòîñóâàííÿ çàêîíó Óêðà¿íè ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü, 
òîáòî íåçàñòîñóâàííÿ ñóäîì çàêîíó, ÿêèé ï³äëÿãàє çàñòîñóâàííþ; çàñòîñóâàííÿ çàêî-
íó, ÿêèé íå ï³äëÿãàє çàñòîñóâàííþ; íåïðàâèëüíå òëóìà÷åííÿ çàêîíó, ÿêå ñóïåðå÷èòü 
éîãî òî÷íîìó çì³ñòó; ïðèçíà÷åííÿ á³ëüø ñóâîðîãî ïîêàðàííÿ, í³æ ïåðåäáà÷åíî â³äïî-
â³äíîþ ñòàòòåþ (÷àñòèíîþ ñòàòò³) çàêîíó Óêðà¿íè ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü 
(ñòàòòÿ 413 КПК Óêðà¿íè);

– íåâ³äïîâ³äí³ñòü ïðèçíà÷åíîãî ïîêàðàííÿ òÿæêîñò³ êðèì³íàëüíîãî ïðàâîïîðó-
øåííÿ òà îñîá³ çàñóäæåíîãî, òîáòî ïðèçíà÷åííÿ ïîêàðàííÿ, ÿêå õî÷ ³ íå âèõîäèòü 
çà ìåæ³, âñòàíîâëåí³ â³äïîâ³äíîþ ñòàòòåþ (÷àñòèíîþ ñòàòò³) çàêîíó Óêðà¿íè ïðî 
êðèì³íàëüíó â³äïîâ³äàëüí³ñòü, àëå çà ñâî¿ì âèäîì ÷è ðîçì³ðîì є ÿâíî íåñïðàâåäëèâèì 
÷åðåç ì’ÿê³ñòü àáî ÷åðåç ñóâîð³ñòü (ñòàòòÿ 414 КПК Óêðà¿íè).

Í. Р. Бîáå÷êî íàâîäèòü íàñòóïí³ îçíàêè ï³äñòàâ äëÿ çì³íè àáî ñêàñóâàííÿ ñóäîâèõ 
ð³øåíü â àïåëÿö³éíîìó òà êàñàö³éíîìó ïîðÿäêó: 1) öå îáñòàâèíè, ïåðåäáà÷åí³ ó êðèì³íàëü-
íîìó ïðîöåñóàëüíîìó çàêîí³, ÿê³ ñâ³ä÷àòü ïðî ïîðóøåííÿ, äîïóùåí³ ï³ä ÷àñ êðèì³íàëüíîãî 
ïðîâàäæåííÿ; 2) òàê³ ïîðóøåííÿ є íàñë³äêîì ð³øåíü, ä³é àáî áåçä³ÿëüíîñò³ ñë³ä÷îãî ñóää³, 
ñóäó òà ïîëÿãàþòü ó íåäîòðèìàíí³ êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíó òà ïîìèëêîâîìó 
çàñòîñóâàíí³ àáî íåçàñòîñóâàíí³ çàêîíó Óêðà¿íè ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü; 3) âêà-
çàí³ îáñòàâèíè òÿãíóòü àáî ìîæóòü ïîòÿãòè óõâàëåííÿ íåçàêîííîãî, íåîáґðóíòîâàíîãî òà 
íåñïðàâåäëèâîãî ñóäîâîãî ð³øåííÿ; 4) öå îáñòàâèíè, ÿê³ âèíèêëè òà áóëè âèÿâëåí³ ï³ñëÿ 
óõâàëåííÿ ñóäîâîãî ð³øåííÿ, àëå äî ðîçãëÿäó êðèì³íàëüíîãî ïðîâàäæåííÿ âèùîþ ñóäîâîþ 
³íñòàíö³єþ, ³ íå ñâ³ä÷àòü ïðî íåäîë³êè ïîïåðåäíüîãî êðèì³íàëüíîãî ïðîâàäæåííÿ [2, ñ. 16].

Íåçâàæàþ÷è íà òå, ùî ï³äñòàâè äëÿ ñêàñóâàííÿ ³ çì³íè ñóäîâèõ ð³øåíü ïîïåðåäí³õ 
³íñòàíö³é ñóäîì êàñàö³éíî¿ ³íñòàíö³¿ îäíàêîâ³, є ïåâí³ îñîáëèâîñò³ ¿õ çàñòîñóâàííÿ.

Тàê, çà çàãàëüíèì ïðàâèëîì, ÿêùî íàÿâí³ ó ñóäó êàñàö³éíî¿ ³íñòàíö³¿ ìàòåð³àëè 
äàþòü ï³äñòàâè äëÿ ïðèéíÿòòÿ ð³øåííÿ ïðî çì³íó ñóäîâèõ ð³øåíü ïîïåðåäí³õ ³íñòàí-
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ö³é áåç ¿õ ñêàñóâàííÿ, êàñàö³éíèé ñóä çì³íþє ñóäîâ³ ð³øåííÿ ñóä³â ïåðøî¿ àáî àïåëÿ-
ö³éíî¿ ³íñòàíö³¿. Гîëîâíèì ÷èííèêîì є òå, ùî öèìè çì³íàìè íå ìîæå áóòè ïîã³ðøåíî 
ñòàíîâèùå çàñóäæåíîãî/âèïðàâäàíîãî, îñ³á ùîäî ÿêèõ âèð³øóâàëîñÿ ïèòàííÿ ïðî 
çàñòîñóâàííÿ çàõîä³â ìåäè÷íîãî òà âèõîâíîãî õàðàêòåðó. Яê ñâ³ä÷èòü ñóäîâà ïðàêòè-
êà, ö³ çì³íè íàé÷àñò³øå ñòîñóþòüñÿ: ïîì’ÿêøåííÿ çàñóäæåíîìó ïîêàðàííÿ â ìåæàõ 
ñàíêö³¿ ñòàòò³, çà ÿêîþ éîãî âèçíàíî âèííèì (ïîñòàíîâè ККС ВС â³ä 02.11.2022 ð.  
ó ñïðàâ³ № 346/5879/21, â³ä 19.07.2023 ð. ó ñïðàâ³ № 286/1005/21) [3; 4]; ïå-
ðåêâàë³ô³êàö³¿ ä³é âèííîãî ç á³ëüø ñóâîðî¿ ñòàòò³/÷àñòèíè ñòàòò³ íà á³ëüø ì’ÿêó 
(ïîñòàíîâè ККС ВС â³ä 01.02.2022 ð. ó ñïðàâ³ № 644/642/18, â³ä 25.05.2022 ð. ó 
ñïðàâ³ № 755/20668/19) [5; 6]; ïîì’ÿêøåííÿ/çíèæåííÿ çàñóäæåíîìó ïðèçíà÷åíî-
ãî ïîêàðàííÿ íà ï³äñòàâ³ ñòàòò³ 69 КК Óêðà¿íè (ïîñòàíîâè ККС ВС â³ä 28.01.2020 ð.  
ó ñïðàâ³ № 743/977/18, â³ä 05.07.2023 ð. ó ñïðàâ³ № 676/3774/22) [7; 8]; 
çâ³ëüíåííÿ çàñóäæåíîãî â³ä â³äáóâàííÿ ïðèçíà÷åíîãî ïîêàðàííÿ ç âèïðîáóâàííÿì 
³ç âñòàíîâëåííÿì ³ñïèòîâîãî ñòðîêó íà ï³äñòàâ³ ñòàòò³ 75 КК Óêðà¿íè (ïîñòàíîâè 
ККС ВС â³ä 17.03.2020 ð. ó ñïðàâ³ № 363/4792/16-ê, â³ä 08.11.2022 ð. ó ñïðàâ³  
№ 759/12492/20) [9; 10]; âèêëþ÷åííÿ ïîñèëàííÿ íà ïåâí³ äîêàçè, îáñòàâèíè, ÿê³ 
îáòÿæóþòü / ïîì’ÿêøóþòü ïîêàðàííÿ (ïîñòàíîâè ККС ВС â³ä 03.12.2019 ð. ó ñïðàâ³ 
№ 235/2266/17, â³ä 03.07.2023 ð. ó ñïðàâ³ № 461/327/19) [11; 12]; âèð³øåííÿ ïè-
òàííÿ ïðî çìåíøåííÿ/çá³ëüøåííÿ ðîçì³ðó ñòÿãíóòèõ êîøò³â çà öèâ³ëüíèì ïîçîâîì 
(ïîñòàíîâè ККС ВС â³ä 03.10.2019 ð. ó ñïðàâ³ № 709/1173/17, â³ä 15.01.2020 ð. ó 
ñïðàâ³ № 233/2036/18) [13; 14]; ï³äñòàâ âèïðàâäàííÿ îñîáè (ïîñòàíîâà ККС ВС â³ä 
01.03.2018 ð. ó ñïðàâ³ № 398/5735/14-ê) [15] òîùî.

Сóä êàñàö³éíî¿ ³íñòàíö³¿ ñêàñîâóє ñóäîâ³ ð³øåííÿ ó âèïàäêó, ÿêùî ïîçáàâëåíèé ìîæ-
ëèâîñò³ ñàìîñò³éíî âèïðàâèòè ïîìèëêè, äîïóùåí³ ñóäàìè ïîïåðåäí³õ ³íñòàíö³é, àáî ÿêùî 
áóëî äîïóùåíî ³ñòîòí³ ïîðóøåííÿ âèìîã êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíó, ÿê³ є áåçó-
ìîâíèìè ï³äñòàâàìè äëÿ ñêàñóâàííÿ ñóäîâèõ ð³øåíü (÷àñòèíà 2 ñòàòò³ 412 КПК Óêðà¿íè).

Íà â³äì³íó â³ä çì³íè, ñêàñóâàííÿ ñóäîâîãî ð³øåííÿ, íà äóìêó Í. Р. Бîáå÷êà, 
îçíà÷àє ïðèïèíåííÿ éîãî ä³¿, âòðàòó ïîðîäæåíèõ íèì ïðàâîâèõ íàñë³äê³â, âèçíàííÿ 
íåä³éñíèì, àíóëþâàííÿ [16, ñ. 257]. 

Сóä êàñàö³éíî¿ ³íñòàíö³¿ ìîæå ñêàñóâàòè ñóäîâ³ ð³øåííÿ àïåëÿö³éíîãî ñóäó ³ ïðè-
çíà÷èòè íîâèé ðîçãëÿä ó ñóä³ àïåëÿö³éíî¿ ³íñòàíö³¿ àáî ñêàñóâàòè ñóäîâ³ ð³øåííÿ 
ñóä³â ïåðøî¿ òà àïåëÿö³éíî¿ ³íñòàíö³é ³ ïðèçíà÷èòè íîâèé ðîçãëÿä ó ñóä³ ïåðøî¿ 
³íñòàíö³¿ àáî çàêðèòè êðèì³íàëüíå ïðîâàäæåííÿ.

Íà çàêîíîäàâ÷îìó ð³âí³ â³äñóòíÿ çàáîðîíà ñêàñóâàòè ñóäîâ³ ð³øåííÿ â ïåâí³é ¿õ 
÷àñòèí³, íàïðèêëàä â³äíîñíî îäíîãî çàñóäæåíîãî àáî ùîäî îêðåìèõ åï³çîä³â, ó â÷è-
íåíí³ ÿêèõ îáâèíóâà÷óâàëèñÿ îñîáè. Тîáòî ñóäîâ³ ð³øåííÿ ñóä³â ïîïåðåäí³õ ³íñòàí-
ö³é ìîæóòü áóòè ñêàñîâàí³ ñóäîì êàñàö³éíî¿ ³íñòàíö³¿ ÿê â ïîâíîìó îáñÿç³ (ïîñòàíîâà 
ККС ВС 22.05.2018 ð. ó ñïðàâ³ № 740/1347/16-ê) [17], òàê ³ â ÷àñòèí³ (ïîñòàíîâà 
ККС ВС â³ä 08.04.2021 ð. ó ñïðàâ³ № 573/2028/19) [18].

Íàé÷àñò³øå â ñóäîâ³é ïðàêòèö³ òðàïëÿþòüñÿ âèïàäêè ñêàñóâàííÿ ñóäîâèõ ð³øåíü 
ç ïðèçíà÷åííÿì íîâîãî ðîçãëÿäó â ñóä³ àïåëÿö³éíî¿ ³íñòàíö³¿ âíàñë³äîê ïîðóøåííÿ 
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îñòàíí³ì ñòàòò³ 419 КПК Óêðà¿íè, òîáòî êîëè ñóä àïåëÿö³éíî¿ ³íñòàíö³¿, çä³éñíþþ÷è 
ïåðåãëÿä ñóäîâîãî ð³øåííÿ ñóäó ïåðøî¿ ³íñòàíö³¿ çà àïåëÿö³éíèìè ñêàðãàìè, íàëåæ-
íèì ÷èíîì íå ìîòèâóâàâ ñâî¿õ âèñíîâê³â â ïðèéíÿòîìó ð³øåíí³, íå íàâ³â â óõâàë³ íà-
ëåæí³ â³äïîâ³ä³ íà äîâîäè àïåëÿö³éíèõ ñêàðã (ïîñòàíîâà ККС ВС â³ä 05.01.2022 ð. ó 
ñïðàâ³ № 484/789/19) [19]. Тàêà ïðàêòèêà ñóäó êàñàö³éíî¿ ³íñòàíö³¿ є ïðàâèëüíîþ, 
îñê³ëüêè ñóä àïåëÿö³éíî¿ ³íñòàíö³¿ ìàє á³ëüøå ïîâíîâàæåíü ïîð³âíÿíî ç ñóäîì êàñà-
ö³éíî¿ ³íñòàíö³¿ ç îãëÿäó íà ïåðåäáà÷åí³ ñòàòòÿìè 410–414 КПК Óêðà¿íè ï³äñòàâè äëÿ 
ñêàñóâàííÿ àáî çì³íè ñóäîâîãî ð³øåííÿ ñóäîì àïåëÿö³éíî¿ ³íñòàíö³¿. Ç óðàõóâàííÿì 
íàâåäåíîãî ñóä êàñàö³éíî¿ ³íñòàíö³¿ íå ïîâèíåí ïåðåáèðàòè íà ñåáå ïîâíîâàæåííÿ 
ñóäó àïåëÿö³éíî¿ ³íñòàíö³¿, óñóâàþ÷è íåäîë³êè, äîïóùåí³ ñóäîì àïåëÿö³éíî¿ ³íñòàíö³¿, 
à òîìó є ïðàâèëüíîþ ïðàêòèêà – ñêàñîâóâàòè ñóäîâå ð³øåííÿ àïåëÿö³éíîãî ñóäó ç 
ï³äñòàâ éîãî íåâ³äïîâ³äíîñò³ âèìîãàì ñòàòò³ 419 КПК Óêðà¿íè.

Вàðòî çâåðíóòè óâàãó, ùî îäí³ ³ ò³ ñàì³ ï³äñòàâè ìîæóòü ñëóãóâàòè äëÿ ñêàñóâàííÿ 
ñóäîâèõ ð³øåíü ÿê ñóäó ïåðøî¿ ³íñòàíö³¿, òàê ³ ñóäó àïåëÿö³éíî¿ ³íñòàíö³¿, íàïðèêëàä 
ðîçãëÿä ïðîâàäæåííÿ íåçàêîííèì ñêëàäîì ñóäó (ïîñòàíîâè ККС ВС â³ä 28.09.2021 
ð. ó ñïðàâ³ № 525/897/19; â³ä 09.12.2021 ð. ó ñïðàâ³ № 739/2200/18) [20; 21]. 

Гîëîâíèì êðèòåð³єì ðîçìåæóâàííÿ äëÿ ñêàñóâàííÿ ñóäîâèõ ð³øåíü îáîõ ³íñòàíö³é 
÷è ëèøå âèðîêó/óõâàëè àïåëÿö³éíîãî ñóäó є òå, íà â ÿê³é ñàìå ñòàä³¿ ñóäîâîãî ðîçãëÿ-
äó áóëî äîïóùåíî ïîðóøåííÿ çàêîíó ³ ÷è ìîæå éîãî âèïðàâèòè ñóä âèùî¿ ³íñòàíö³¿.

В ñóäîâ³é ïðàêòèö³ òðàïëÿþòüñÿ íåïîîäèíîê³ âèïàäêè ñêàñóâàííÿ ñóäîâèõ ð³øåíü 
ñóä³â ïîïåðåäí³õ ³íñòàíö³é ç ïðèçíà÷åííÿì íîâîãî ðîçãëÿäó ó ñóäàõ â³äïîâ³äíî ïåð-
øî¿ àáî àïåëÿö³éíî¿ ³íñòàíö³¿: 

– ç ï³äñòàâ ³ñòîòíîãî ïîðóøåííÿ âèìîã êðèì³íàëüíîãî ïðîöåñóàëüíîãî çà-
êîíó: ïîðóøåííÿ ïðàâà íà çàõèñò (ïîñòàíîâà ККС ВС â³ä 03.11.2022 ð. ó ñïðàâ³  
№ 461/8380/21) [22]; çä³éñíåííÿ ñóäîâîãî ïðîâàäæåííÿ çà â³äñóòíîñò³ ïîòåðï³ëîãî 
òà â³äñóòíîñò³ äîêàç³â éîãî íàëåæíîãî ïîâ³äîìëåííÿ ïðî äàòó, ÷àñ ³ ì³ñöå ñóäîâîãî 
çàñ³äàííÿ (ïîñòàíîâà ККС ВС â³ä 05.06.2023 ð. ó ñïðàâ³ № 638/16352/21) [23]; â³ä-
ñóòíîñò³ ô³êñóâàííÿ ñóäîâîãî ïðîâàäæåííÿ â ïîâíîìó îáñÿç³ (ïîñòàíîâà ККС ВС â³ä 
23.11.2022 ð. ó ñïðàâ³ № 373/108/16-ê) [24]; çä³éñíåííÿ àïåëÿö³éíîãî ðîçãëÿäó çà 
â³äñóòíîñò³ îáâèíóâà÷åíîãî, ó÷àñòü ÿêîãî áóëà îáîâ’ÿçêîâîþ, îñê³ëüêè â àïåëÿö³éí³é 
ñêàðç³ ñòàâèëîñÿ ïèòàííÿ ïðî ïîã³ðøåííÿ ñòàíîâèùà îñîáè (ïîñòàíîâà ККС ВС â³ä 
25.05.2021 ð. ó ñïðàâ³ № 164/1940/18) [25]; íåâèêîíàííÿ àïåëÿö³éíèì ñóäîì ïðè 
ïîâòîðíîìó ðîçãëÿä³ ïðîâàäæåííÿ âêàç³âîê ñóäó êàñàö³éíî¿ ³íñòàíö³¿ (ïîñòàíîâà ККС 
ВС â³ä 01.07.2021 ð. ó ñïðàâ³ № 464/8040/17) [26]; íàäàííÿ àïåëÿö³éíèì ñóäîì, 
ÿêèé áåçïîñåðåäíüî íå äîñë³äæóâàâ äîêàçè, ³íøî¿ ¿õ îö³íêè í³æ ñóä ïåðøî¿ ³íñòàíö³¿ 
(ïîñòàíîâà ККС ВС â³ä 01.02.2018 ð. ó ñïðàâ³ № 522/18427/14) [27] òîùî;

– ç ï³äñòàâ íåïðàâèëüíîãî çàñòîñóâàííÿ çàêîíó Óêðà¿íè ïðî êðèì³íàëüíó â³äïî-
â³äàëüí³ñòü: áåçï³äñòàâíå çâ³ëüíåííÿ ñóäîì ïåðøî¿ ³íñòàíö³¿ îñîáè â³ä â³äáóâàííÿ 
ïîêàðàííÿ ç âèïðîáóâàííÿì íà ï³äñòàâ³ ñòàòò³ 75 КК Óêðà¿íè, îñê³ëüêè íåþ áóâ â÷è-
íåíèé íîâèé çëî÷èí â ïåð³îä ³ñïèòîâîãî ñòðîêó âñòàíîâëåíîãî ïîïåðåäí³ì âèðîêîì, 
à àïåëÿö³éíèì ñóäîì ö³ ïîðóøåííÿ çàëèøåí³ ïîçà óâàãîþ (ïîñòàíîâà ККС ВС â³ä 
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14.09.2021 ð. ó ñïðàâ³ № 127/25037/17) [28]; íåâðàõóâàííÿ àïåëÿö³éíèì ñóäîì âè-
ìîãè ÷àñòèíè 2 ñòàòò³ 69 КК Óêðà¿íè ³ íåïðèçíà÷åííÿ âèííîìó îáîâ’ÿçêîâîãî äîäàòêî-
âîãî ïîêàðàííÿ, ïåðåäáà÷åíîãî ñàíêö³єþ ñòàòò³ (ïîñòàíîâà ККС ВС â³ä 31.05.2023 ð.  
ó ñïðàâ³ № 727/6826/22) [29]; ïîìèëêîâå çàñòîñóâàííÿ ñóäîì àïåëÿö³éíî¿ ³íñòàíö³¿ 
ïîëîæåíü ÷àñòèíè 4 ñòàòò³ 309 КК Óêðà¿íè (ïîñòàíîâà ККС ВС â³ä 07.06.2022 ð. ó 
ñïðàâ³ № 759/1458/19) [30] òîùî;

– ç ï³äñòàâè íåâ³äïîâ³äíîñò³ ïðèçíà÷åíîãî ñóäîì ïîêàðàííÿ ñòóïåíþ òÿæêîñò³ 
êðèì³íàëüíîãî ïðàâîïîðóøåííÿ òà îñîá³ çàñóäæåíîãî âíàñë³äîê ì’ÿêîñò³ (ïîñòàíîâà 
ККС ВС â³ä 25.01.2023 ð. ó ñïðàâ³ № 565/1154/21) [31].

Сóä êàñàö³éíî¿ ³íñòàíö³¿ ìàє ïðàâî òàêîæ ñêàñóâàòè ñóäîâå ð³øåííÿ ³ çàêðèòè êðè-
ì³íàëüíå ïðîâàäæåííÿ. Í. Р. Бîáå÷êî çàçíà÷àє, ùî öå ð³øåííÿ óõâàëþєòüñÿ, êîëè 
ñóä âèùîãî ð³âíÿ íà ï³äñòàâ³ îö³íêè íàÿâíèõ ó ìàòåð³àëàõ êðèì³íàëüíîãî ïðîâàäæåí-
íÿ äîêàç³â, âñòàíîâèòü ïåðåäáà÷åí³ çàêîíîì îáñòàâèíè, ùî çóìîâëþþòü çàêðèòòÿ 
êðèì³íàëüíîãî ïðîâàäæåííÿ, âíàñë³äîê ÷îãî ñêàñîâóє îñêàðæåíå ñóäîâå ð³øåííÿ …  
Îáñòàâèíè, ùî çóìîâëþþòü ïðèéíÿòòÿ òàêîãî ð³øåííÿ, ìîãëè ³ñíóâàòè ÿê íà ìîìåíò 
ñóäîâîãî ðîçãëÿäó, òàê ³ ç’ÿâèòèñÿ ï³ñëÿ ïîñòàíîâëåííÿ âèðîêó ÷è óõâàëè [16, ñ. 267].

П³äñòàâàìè äëÿ ñêàñóâàííÿ ñóäîâîãî ð³øåííÿ ³ çàêðèòòÿ êðèì³íàëüíîãî ïðîâà-
äæåííÿ є îáñòàâèíè, ïåðåäáà÷åí³ ñòàòòåþ 284 КПК Óêðà¿íè: çâ³ëüíåííÿ îñîáè â³ä 
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, íàïðèêëàä, ó çâ’ÿçêó ç³ ñïëèâîì ñòðîê³â äàâíîñò³ ïðè-
òÿãíåííÿ îñîáè äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ (ïîñòàíîâà ККС ВС â³ä 26.07.2023 
ð. ó ñïðàâ³ № 234/17282/17) [32]; â³äñóòí³ñòü ñêëàäó êðèì³íàëüíîãî ïðàâîïîðóøåí-
íÿ ó ä³ÿíí³ îñîáè (ïîñòàíîâà ККС ВС â³ä 15.12.2020 ð. ó ñïðàâ³ № 310/9058/17) 
[33]; â³äìîâà ïîòåðï³ëîãî â³ä îáâèíóâà÷åííÿ ó êðèì³íàëüíîìó ïðîâàäæåíí³ ó 
ôîðì³ ïðèâàòíîãî îáâèíóâà÷åííÿ (ïîñòàíîâà ККС ВС â³ä 18.01.2022 ð. ó ñïðàâ³  
№ 734/16/18) [34]; íåâñòàíîâëåííÿ äîñòàòí³õ äîêàç³â äëÿ äîâåäåííÿ âèíóâàòîñò³ 
îñîáè â ñóä³ ³ âè÷åðïàííÿ ìîæëèâîñò³ ¿õ îòðèìàòè (ïîñòàíîâà ККС ВС â³ä 12.01.2022 ð. 
ó ñïðàâ³ № 712/15990/18) [35]; çàê³í÷åííÿ ñòðîêó äîñóäîâîãî ðîçñë³äóâàííÿ ï³ñ-
ëÿ ïîâ³äîìëåííÿ îñîá³ ïðî ï³äîçðó (ïîñòàíîâà ККС ВС â³ä 15.12.2021 ð. ó ñïðàâ³  
№ 483/911/20) [36]; íàáðàííÿ ÷èííîñò³ çàêîíîì, ÿêèì ñêàñîâàíà êðèì³íàëüíà â³äïî-
â³äàëüí³ñòü çà ä³ÿííÿ, â÷èíåíå îñîáîþ (ïîñòàíîâà ККС ВС â³ä 03.12.2019 ð. ó ñïðàâ³ 
№ 601/1141/18) [37]; ñìåðòü îáâèíóâà÷åíîãî (ïîñòàíîâà ККС ВС â³ä 12.10.2022 ð.  
ó ñïðàâ³ № 371/1351/19) [38] òîùî.

Сë³ä òàêîæ çàçíà÷èòè, ùî ñóä êàñàö³éíî¿ ³íñòàíö³¿ ìîæå îäí³єþ ïîñòàíîâîþ ðåàë³-
çóâàòè äåê³ëüêà ñâî¿õ ïîâíîâàæåíü, ïåðåäáà÷åíèõ ñòàòòåþ 436 КПК Óêðà¿íè, íàïðè-
êëàä â îäí³é ÷àñòèí³ ñóäîâ³ ð³øåííÿ ñóä³â ïîïåðåäí³õ ³íñòàíö³é çì³íèòè, à â ³íø³é –  
ñêàñóâàòè ç ïðèçíà÷åííÿì íîâîãî ðîçãëÿäó â ñóä³ ïåðøî¿ àáî àïåëÿö³éíî¿ ³íñòàíö³¿ 
àáî çàêðèòè êðèì³íàëüíå ïðîâàäæåííÿ (ïîñòàíîâà ККС ВС â³ä 27.04.2023 ð. ó ñïðàâ³ 
№ 617/1605/18) [39].

Вàðòî ïîãîäèòèñÿ ç Í. Р. Бîáå÷êîì, ÿêèé çàçíà÷àє ïðî íåòî÷í³ñòü íàçâè ñòàòò³, 
îñê³ëüêè ïîâíîâàæåííÿ ñóäó êàñàö³éíî¿ ³íñòàíö³¿ çíà÷íî øèðø³ í³æ çì³ñò ñòàòò³ 436 
КПК Óêðà¿íè [16, ñ. 243]. Б³ëüø òî÷íî â³äîáðàæàëà á çì³ñò ñòàòò³ 436 КПК Óêðà¿íè 
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íàçâà «Íàñë³äêè ðîçãëÿäó êàñàö³éíî¿ ñêàðãè ñóäîì êàñàö³éíî¿ ³íñòàíö³¿». Кð³ì òîãî, 
ïðîïîíóєìî âèêëþ÷èòè ÷àñòèíó 3 ñòàòò³ 438 КПК Óêðà¿íè, äîïîâíèâøè ¿¿ çì³ñòîì 
÷àñòèíó 4 ñòàòò³ 437 КПК.

Сòàòòåþ 439 КПК Óêðà¿íè ïåðåäáà÷åíî, ùî ï³ñëÿ ñêàñóâàííÿ ñóäîâèõ ð³øåíü 
ñóäîì êàñàö³éíî¿ ³íñòàíö³¿, ðîçãëÿä ïðîâàäæåííÿ â ñóä³ â³äïîâ³äíî¿ ³íñòàíö³¿ çä³éñíþ-
єòüñÿ ³íøèì ñêëàäîì ñóäó. Кð³ì òîãî, âêàç³âêè ñóäó êàñàö³éíî¿ ³íñòàíö³¿, ùî ì³ñòÿòü-
ñÿ â ïîñòàíîâ³, є îáîâ’ÿçêîâèìè äëÿ ñóä³â ïîïåðåäí³õ ³íñòàíö³é. 

В. І. Мàðèí³â ïðàâèëüíî çàçíà÷àє, ùî ç ìåòîþ ãàðàíòóâàííÿ ïîñòàíîâëåííÿ ïðè 
íîâîìó ñóäîâîìó ðîçãëÿä³ ñïðàâè çàêîííîãî, îáґðóíòîâàíîãî ³ âìîòèâîâàíîãî ð³øåí-
íÿ, ñóä êàñàö³éíî¿ ³íñòàíö³¿ ìàє ïðàâî äàòè âêàç³âêè ùîäî ïðîâåäåííÿ ïåâíèõ ä³é, ³ 
âîíè є îáîâ’ÿçêîâèìè äëÿ âèêîíàííÿ. Пðîòå ñóä íå ìàє ïðàâà äàâàòè âêàç³âêè, ùî 
íàïåðåä âèð³øóþòü ïèòàííÿ, ÿê³ ñóä, êîòðèé ðîçãëÿäàòèìå ñïðàâó, âèð³øóє íà ï³ä-
ñòàâ³ â³ëüíî¿ îö³íêè íèì äîêàç³â çà âíóòð³øí³ì ïåðåêîíàííÿì ç äîòðèìàííÿì Кîíñòè-
òóö³¿ Óêðà¿íè ³ çàêîíó, à ñàìå: 1) ïðî äîâåäåí³ñòü àáî íåäîâåäåí³ñòü îáâèíóâà÷åííÿ;  
2) ïðî äîñòîâ³ðí³ñòü àáî íåäîñòîâ³ðí³ñòü òîãî ÷è ³íøîãî äîêàçó; 3) ïðî ïåðåâàãó òèõ 
÷è ³íøèõ äîêàç³â; 4) ïðî ïîêàðàííÿ, ÿêå íåîáõ³äíî ïðèçíà÷àòè; 5) ïðî êâàë³ô³êàö³þ 
êðèì³íàëüíîãî ïðàâîïîðóøåííÿ, ó â÷èíåíí³ ÿêîãî ñóä ïåðøî¿ ³íñòàíö³¿ âèçíàє îñîáó 
âèííîþ [40, ñ. 622].

Яêùî ñóäè ïåðøî¿ àáî àïåëÿö³éíî¿ ³íñòàíö³é íå âèêîíàëè âêàç³âêè ñóäó êàñàö³é-
íî¿ ³íñòàíö³¿, çàçíà÷åí³ â ïîñòàíîâ³, ÿêîþ áóëî ñêàñîâàíå ïîïåðåäíє ð³øåííÿ ñóä³â 
ïåðøî¿ ³/àáî àïåëÿö³éíî¿ ³íñòàíö³¿, òî öå є ï³äñòàâîþ äëÿ ñêàñóâàííÿ òàêîãî ð³øåííÿ 
ó çâ’ÿçêó ç ³ñòîòíèì ïîðóøåííÿì êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíó. 

Висновки. П³äñòàâè äëÿ ñêàñóâàííÿ àáî çì³íè ñóäîâèõ ð³øåíü ñóäîì êàñàö³é-
íî¿ ³íñòàíö³¿ ÿâëÿþòü ñîáîþ íîðìàòèâíî çàêð³ïëåí³ îáñòàâèíè, ó ðàç³ âñòàíîâëåííÿ 
ÿêèõ ñóä êàñàö³éíî¿ ³íñòàíö³¿ êîíñòàòóє äîïóùåí³ ñóäîì ïåðøî¿ òà/àáî àïåëÿö³é-
íî¿ ³íñòàíö³¿ ïîðóøåííÿ âèìîã êðèì³íàëüíîãî òà/àáî êðèì³íàëüíîãî ïðîöåñóàëüíîãî 
çàêîíó é óõâàëþє ñóäîâå ð³øåííÿ, ÿêèì ñêàñîâóє àáî çì³íþє ïîñòàíîâëåí³ íèìè 
ð³øåííÿ. Çâåðíåííÿ äî àíàë³çó ï³äñòàâ äëÿ ñêàñóâàííÿ àáî çì³íè ñóäîâèõ ð³øåíü ñó-
äîì êàñàö³éíî¿ ³íñòàíö³¿ ñâ³ä÷èòü ïðî óçàãàëüíåíèé õàðàêòåð ñòàíó ¿õ íîðìàòèâíîãî 
çàêð³ïëåííÿ òà âêàçóє ïðî íàäçâè÷àéíî âàæëèâó ðîëü ñòàëî¿ ñóäîâî¿ ïðàêòèêè Вåð-
õîâíîãî Сóäó, ÿêèé ðåàë³çóþ÷è ñâî¿ ïîâíîâàæåííÿ ïåâíîþ ì³ðîþ óñóâàє ïðîãàëèíè 
êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíó.

Íà ñüîãîäí³øí³é äåíü Вåðõîâíèì Сóäîì íàïðàöüîâàíî ñòàëó ñóäîâó ïðàêòèêó ùîäî 
ðîçìåæóâàííÿ ï³äñòàâ äëÿ çì³íè ñóäîâèõ ð³øåíü ñóä³â ïîïåðåäí³õ ³íñòàíö³é, äëÿ ñêàñó-
âàííÿ ñóäîâèõ ð³øåíü ç ïðèçíà÷åííÿì íîâîãî ðîçãëÿäó ó ñóäàõ ïåðøî¿ àáî àïåëÿö³éíî¿ 
³íñòàíö³¿, äëÿ ñêàñóâàííÿ ñóäîâèõ ð³øåíü òà çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåííÿ.
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Скоковська Я. П. Підстави для скасування або зміни судових рішень судом каса-

ційної інстанції: теоретико-практичний аспект. – Сòàòòÿ.
Ó ñòàòò³ ïðîàíàë³çîâàíî ï³äñòàâè äëÿ ñêàñóâàííÿ òà/àáî çì³íè ñóäîâèõ ð³øåíü ñóäîì 

êàñàö³éíî¿ ³íñòàíö³¿, ðîçêðèòî ¿õ çì³ñò, ñï³ââ³äíîøåííÿ çàñòîñóâàííÿ ïðîöåäóð ñêàñóâàííÿ 
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íåïðàâèëüíîãî çàñòîñóâàííÿ çàêîíó Óêðà¿íè ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü, íåâ³äïîâ³ä-
íîñò³ ïðèçíà÷åíîãî ñóäîì ïîêàðàííÿ ñòóïåíþ òÿæêîñò³ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ òà 
îñîá³ çàñóäæåíîãî. Вèñâ³òëåíî áà÷åííÿ â³ò÷èçíÿíèõ â÷åíèõ ùîäî ïîíÿòòÿ òà çì³ñòó ï³äñòàâ 
äëÿ ñêàñóâàííÿ/çì³íè ñóäîâèõ ð³øåíü ñóäîì êàñàö³éíî¿ ³íñòàíö³¿.

Пðîàíàë³çîâàíî â³äïîâ³äí³ íîðìè Кðèì³íàëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè, ñóäî-
âó ïðàêòèêó Кàñàö³éíîãî êðèì³íàëüíîãî ñóäó ó ñêëàä³ Вåðõîâíîãî Сóäó ùîäî ñêàñóâàííÿ/
çì³íè ñóäîâèõ ð³øåíü òà ï³äñòàâè, ç ÿêèõ òàê³ ð³øåííÿ ïðèéíÿòî. Íà ïðèêëàäàõ ñóäîâèõ 
ð³øåíü Кàñàö³éíîãî êðèì³íàëüíîãî ñóäó ó ñêëàä³ Вåðõîâíîãî Сóäó âèñâ³òëåíî òèïîâ³ ïîìèë-
êè, ùî áóëè äîïóùåí³ ñóäàìè ïîïåðåäí³õ ³íñòàíö³é, ÿê³ â ðåçóëüòàò³ ïîòÿãíóëè çà ñîáîþ 
ñêàñóâàííÿ/çì³íó ñóäîâèõ ð³øåíü. Çîêðåìà, â ñòàòò³ àêöåíòîâàíî óâàãó íà âèïàäêàõ, êîëè 
ñóä êàñàö³éíî¿ ³íñòàíö³¿ ìîæå ñàìîñò³éíî çì³íèòè ð³øåííÿ ñóä³â ïîïåðåäí³õ ³íñòàíö³é, íå 
âèêîðèñòîâóþ÷è ñâîє ïðàâî íà ñêàñóâàííÿ ñóäîâèõ ð³øåíü, òà âèñâ³òëåíî àêòóàëüíó ñóäî-
âó ïðàêòèêó öüîãî ñóäó ç çàçíà÷åíîãî ïèòàííÿ. Рîçêðèòî âàæëèâ³ñòü ðîë³ ñóäó êàñàö³éíî¿ 
³íñòàíö³¿, ÿêèé çà äîïîìîãîþ ñòàëî¿ ñóäîâî¿ ïðàêòèêè ðåãóëþє ïèòàííÿ, ÿê³ ïîòðåáóþòü 
çàêîíîäàâ÷îãî âðåãóëþâàííÿ.

Íàãîëîøåíî íà íåäîñêîíàëîñò³ ÷èííîãî çàêîíîäàâñòâà, ÿêå ðåãóëþє ïîíÿòòÿ òà çì³ñò ï³ä-
ñòàâ äëÿ ñêàñóâàííÿ/çì³íè ñóäîâèõ ð³øåíü ñóäîì êàñàö³éíî¿ ³íñòàíö³¿ òà çàïðîïîíîâàíî ñïîñ³á 
¿õ âäîñêîíàëåííÿ, øëÿõîì âíåñåííÿ çì³í äî Кðèì³íàëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè. 

Вèñâ³òëåíî íàñë³äêè ñêàñóâàííÿ ñóäîâèõ ð³øåíü ñóäîì êàñàö³éíî¿ ³íñòàíö³¿ ç ïðèçíà÷åí-
íÿì íîâîãî ñóäîâîãî/àïåëÿö³éíîãî ðîçãëÿäó òà îñîáëèâîñò³ òàêîãî ðîçãëÿäó ñóäàìè ïåðøî¿ 
òà àïåëÿö³éíî¿ ³íñòàíö³¿ ï³ñëÿ ñêàñóâàííÿ ñóäîâèõ ð³øåíü.

Ключові слова: êðèì³íàëüíå ïðîâàäæåííÿ, êàñàö³éíèé ðîçãëÿä, ñóä êàñàö³éíî¿ ³íñòàí-
ö³¿, ³ñòîòíå ïîðóøåííÿ êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíó, íåïðàâèëüíå çàñòîñóâàííÿ 
çàêîíó ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü, ï³äñòàâè äëÿ ñêàñóâàííÿ/çì³íè ñóäîâèõ ð³øåíü.
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Summary
Skokovska Ya. P. Grounds for cancellation or change of court decisions by the court 

of cassation: theoretical and practical aspect. – Article.
The article analyzes the grounds for cancellation and/or change of court decisions by the 

court of cassation, reveals their content, the ratio of application of procedures for cancellation 
and change of a court decision, makes a practical analysis of aspects of their application. 
The grounds for changing/cancelling court decisions by the court of cassation have been 
determined, the elements of each of the grounds have been disclosed: a significant violation 
of the requirements of the criminal procedural law, incorrect application of the law of Ukraine 
on criminal liability, inconsistency of the punishment imposed by the court with the degree of 
severity of the criminal offense and the person of the convicted person. The vision of domestic 
scientists on the concept and content of grounds for cancellation/change of court decisions by 
the court of cassation is highlighted.

The relevant norms of the Criminal Procedure Code of Ukraine, the judicial practice of 
the Cassation Criminal Court as part of the Supreme Court on the abolition/change of court 
decisions and the grounds on which such decisions were made are analyzed. Examples of 
court decisions of the Cassation Criminal Court as part of the Supreme Court highlight typical 
mistakes made by the courts of previous instances, which eventually entailed the cancellation/
change of court decisions. In particular, the article focuses on cases where the court of cassation 
can independently change the decisions of the courts of previous instances without using its 
right to cancel court decisions, and highlights the current judicial practice of this court on this 
issue. The importance of the role of the court of cassation, which, through sustainable judicial 
practice, regulates issues that require legislative settlement, is revealed.

It is emphasized the imperfection of the current legislation, which regulates the concept and 
content of the grounds for cancellation/change of court decisions by the court of cassation and 
offers a way to improve them by amending the Criminal Procedure Code of Ukraine.

The consequences of cancellation of court decisions by the court of cassation with the 
appointment of a new trial/appeal and the peculiarities of such consideration by the courts of 
first and appeal after the cancellation of court decisions are highlighted.

Key words: criminal proceedings, cassation proceedings, cassation court, significant 
violation of the criminal procedural law, incorrect application of the law on criminal liability, 
grounds for canceling/changing court decisions.



95

УДК 341.1
DOI https://doi.org/10.32782/npnuola.v33.2023.12

О. О. Сурілова

ПРІОРИТЕТНІ НАПРЯМИ ДІЯЛЬНОСТІ РАДИ ЄВРОПИ: 
СУЧАСНИЙ ВИМІР

Вступ. Сòð³ìê³ñòü òà áàãàòîãðàíí³ñòü ñó÷àñíîãî öèâ³ë³çàö³éíîãî ðîçâèòêó îáó-
ìîâëþє êàðäèíàëüí³ çì³íè, ÿê³ çà÷³ïàþòü óñ³ ñôåðè ñóñï³ëüíîãî æèòòÿ, óñ³ ïðàâîâ³ 
ñèñòåìè. Рàçîì ç öèì áóòòÿ áóäü ÿêî¿ ïðàâîâî¿ ñèñòåìè ґðóíòóєòüñÿ íà ïåâíèõ òðà-
äèö³ÿõ òà íåïîðóøíèõ ö³ííîñòÿõ, ñåðåä ÿêèõ íåïåðåñ³÷íå ì³ñöå çàéìàþòü ïðàâà ëþ-
äèíè òà íàâêîëèøíє ïðèðîäíå ñåðåäîâèùå. Çà çàõèñò òà çáåðåæåííÿ ñâîє¿ ïðèðîäíî¿ 
ñïàäùèíè òà ïåðåäà÷ó ¿¿ ïðèéäåøí³ì ïîêîë³ííÿì íåñóòü ñï³ëüíó â³äïîâ³äàëüí³ñòü 
єâðîïåéñüê³ äåðæàâè [1] çà ñïðèÿííÿ Рàäè Єâðîïè. 

 Постановка проблеми. Єâðîïåéñüê³ íàðîäè íà ïî÷àòêó ХХІ ñò. ç³òêíóëèñÿ ç 
íèçêîþ ãëîáàëüíèõ âèêëèê³â, íàéíåáåçïå÷í³øèì ç ÿêèõ є àãðåñ³ÿ РФ ïðîòè Óêðà¿íè, 
ùî ïðèçâåëà íå ò³ëüêè äî êîìïëåêñíîãî ïîðóøåííÿ ïðàâ ëþäèíè, àëå ³, ÿê çàçíà÷à-
þòü åêñïåðòè Лàáîðàòîð³¿ åêîëîã³÷íèõ äîñë³äæåíü КÍДІСЕ äî åêîëîã³÷íî¿ êàòàñòðî-
ôè. Çíèùåííÿ ë³ñ³â ÷åðåç âèðóáêó, ìàñîâàí³ îáñòð³ëè òà ïîæåæ³ ñåðéîçíî ïîãðîæó-
þòü åêîñèñòåìàì, çìåíøóþòü ë³ñîâèé ïîêðèâ òà çäàòí³ñòü ïîâ³òðÿ äî ñàìîî÷èùåííÿ, 
ïðèçâîäÿòü äî âòðàòè ïðèðîäíèõ ðåñóðñ³â òà çíèùåííÿ æèòòєâîãî ñåðåäîâèùà äëÿ 
áàãàòüîõ âèä³â ðîñëèí ³ òâàðèí [2]. Вñå öå ïîòðåáóє íåãàéíîãî ðåàãóâàííÿ ç áîêó ñâ³-
òîâèõ òà єâðîïåéñüêèõ ³íñòèòóö³é, ïåðåäóñ³ì Рàäè Єâðîïè, âñ³õ єâðîïåéñüêèõ êðà¿í 
òà îá’єäíàííÿ çóñèëü äëÿ ì³í³ì³çàö³¿ øêîäè. Îäíàê, íà ñüîãîäí³ â³äñóòí³ åôåêòèâí³ 
ì³æíàðîäíî- ïðàâîâ³ ìåõàí³çìè, çäàòí³ çàïîá³ãòè ñâàâ³ëëþ àãðåñîðà òà óíåìîæëèâèòè 
ïîðóøåííÿ ïðàâ ëþäèíè, ö³ë³ñíîñò³ åêîñèñòåì òà ñåðåäîâèùà ³ñíóâàííÿ. Бåçä³ÿëü-
í³ñòü ñâ³òîâèõ òà єâðîïåéñüêèõ ³íñòèòóö³é ïðèçâåëà äî íàáóòòÿ øêîäîþ òðàíñêîð-
äîííîãî õàðàêòåðó. П³äðèâ äàìáè Кàõîâñüêî¿ ГЕС, âèêèäè îêñèäó àçîòó òà ä³îêñèäó 
ñ³ðêè, çíèùåííÿ ë³ñ³â òà ðîäþ÷èõ ґðóíò³â çóìîâèëî ãëîáàëüí³ íàñë³äêè äëÿ äîâê³ëëÿ 
íå ò³ëüêè íàøî¿ êðà¿íè, àëå âñüîãî єâðîïåéñüêîãî êîíòèíåíòó. Іñíóþ÷à ðåàëüí³ñòü 
äèêòóє íåîáõ³äí³ñòü äîñë³äæåííÿ ä³ÿëüíîñò³ Рàäè Єâðîïè ùîäî çàõèñòó ïðàâ ëþäèíè 
òà íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà òà âèðîáëåííÿ ìåõàí³çì³â ïîñèëåííÿ ¿¿ 
åôåêòèâíîñò³ ç ìåòîþ äîñÿãíåííÿ ö³ëåé Рàäè Єâðîïè, çàäåêëàðîâàíèõ ¿¿ Сòàòóòîì, 
à ñàìå çáåðåæåííÿ òà âò³ëåííÿ â æèòòÿ ³äåàë³â ³ ïðèíöèï³â, ÿê³ є ñï³ëüíèì íàäáàí-
íÿì єâðîïåéñüêèõ íàðîä³â, à òàêîæ ñïðèÿííÿ ¿õíüîìó åêîíîì³÷íîìó òà ñîö³àëüíîìó 
ïðîãðåñó.

© Сóð³ëîâà Î. Î., 2023
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Аналіз останніх досліджень і публікацій. Пðîáëåìà íå íîâà. Íà êðèçó òà äå-
êëàðàòèâíèé õàðàêòåð ñó÷àñíîãî ì³æíàðîäíîãî ïðàâà íåîäíîðàçîâî âêàçóâàëè â³äîì³ äî-
ñë³äíèêè – â³ä H. Charlesworth ó 2002 ð., R Domingo ó 2009 ð. äî P. Ranjan ó 2023  
[3–5]. Іñòîòíèé âíåñîê ó äîñë³äæåííÿ ì³æíàðîäíî- ïðàâîâèõ àñïåêò³â îõîðîíè äîâê³ëëÿ 
òà ãàðàíòóâàííÿ åêîëîã³÷íèõ ïðàâ ëþäèíè çðîáèëè J. Rybacki, D. M. Crane, M. Bonardi,  
J. Sartee, Ar. Shahid. Îäíàê ãîâîðèòè ïðî ïîâíå ðîçêðèòòÿ äîñë³äæóâàíî¿ òåìàòèêè çàðàíî. 

Метою статті є îö³íêà åôåêòèâíîñò³ ä³ÿëüíîñò³ Рàäè Єâðîïè â ñôåð³ çàõèñòó 
ïðàâ ëþäèíè òà íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà â ñó÷àñíèõ ðåàë³ÿõ òà âèðî-
áëåííÿ íàóêîâî- îáґðóíòîâàíèõ ðåêîìåíäàö³é ùîäî âäîñêîíàëåííÿ ïðàâîâèõ ï³äâà-
ëèí ïîäàëüøîãî ðîçâèòêó Рàäè Єâðîïè.

Виклад основного матеріалу дослідження. 5–16 ÷åðâíÿ 1972 ð. â³äáóëàñÿ 
Сòîêãîëüìñüêà êîíôåðåíö³ÿ ÎÎÍ ç ïðîáëåì íàâêîëèøíüîãî ñåðåäîâèùà, ÿêà ïåðåâå-
ëà ì³æíàðîäíå ïðèðîäîîõîðîííå ñï³âðîá³òíèöòâî íà ÿê³ñíî íîâèé ð³âåíü. П³äñóìêîâ³ 
äîêóìåíòè, ïðèéíÿò³ íà êîíôåðåíö³¿ çàïî÷àòêóâàëè íîâ³ ï³äõîäè ëþäñòâà äî îõîðîíè 
íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà òà ñòàíîâëåííÿ ì³æíàðîäíîãî ïðàâà íàâêî-
ëèøíüîãî ñåðåäîâèùà [6]. Íå ëèøèëàñÿ îñòîðîíü ³ Рàäà Єâðîïè.

 Пðàâîâ³ îñíîâè ä³ÿëüíîñò³ Рàäè Єâðîïè â ñôåð³ îõîðîíè íàâêîëèøíüîãî ïðèðîä-
íîãî ñåðåäîâèùà áóëè çàêëàäåí³ Кîíâåíö³єþ ïðî îõîðîíó äèêî¿ ôëîðè òà ôàóíè ³ 
ïðèðîäíèõ ñåðåäîâèù ³ñíóâàííÿ â Єâðîï³ (1979 ð.) Єâðîïåéñüêîþ ñòðàòåã³єþ çáåðå-
æåííÿ ïðèðîäè (1990 ð.); Вñåєâðîïåéñüêîþ ñòðàòåã³єþ çáåðåæåííÿ á³îëîã³÷íîãî òà 
ëàíäøàôòíîãî ð³çíîìàí³òòÿ (1993 ð.); Мààñòðèõòñüêîþ äåêëàðàö³єþ "Пðî çáåðåæåííÿ 
ïðèðîäíî¿ ñïàäùèíè Єâðîïè" (1993 ð.); Кîíâåíö³єþ ïðî öèâ³ëüíó â³äïîâ³äàëüí³ñòü çà 
øêîäó, çàïîä³ÿíó ä³ÿëüí³ñòþ, íåáåçïå÷íîþ äëÿ íàâêîëèøíüîãî ñåðåäîâèùà (1993 ð.);  
Кîíâåíö³єþ ïðî çàõèñò íàâêîëèøíüîãî ñåðåäîâèùà çà äîïîìîãîþ êðèì³íàëüíîãî ïðà-
âà (1998 ð.)

Рàçîì ç öèì, ôàõ³âö³ â³äì³÷àþòü ôàêò â³äñóòíîñò³ ó ì³æíàðîäíî-ïðàâîâèõ àêòàõ 
(çîêðåìà, ó Єâðîïåéñüê³é êîíâåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ ñâî-
áîä 1950 ð. ) áóäü-ÿêèõ ïîñèëàíü íà ïðàâà ëþäèíè â ñôåð³ åêîëîã³¿ é íå ïåðåäáà÷åííÿ 
çàõèñòó áåçïîñåðåäíüî åêîëîã³÷íèõ ïðàâ, îñê³ëüêè çâ’ÿçîê ì³æ ñòàíîì íàâêîëèøíüî-
ãî ñåðåäîâèùà òà ïðàâàìè ëþäèíè áóâ óñâ³äîìëåíèé, òîä³, êîëè îñíîâí³ ì³æíàðîä-
íî-ïðàâîâ³ äîêóìåíòè â ãàëóç³ ïðàâ ëþäèíè áóëè âæå ïðèéíÿò³» [7; 453 ]. Çðóøåííÿ 
â³äáóëèñÿ ó 1978ð., êîëè Рàäà Єâðîïè ä³éøëà äî âèñíîâêó ùî í³õòî íå ìàє ïðàâà 
ïîâ³ëüíî çíèùóâàòè æèòòÿ, çàáðóäíþþ÷è äæåðåëà æèòòÿ àáî çàâäàþ÷è çáèòêó òîìó, 
ùî çàáåçïå÷óє íèí³øíє ³ ìàéáóòíє áëàãîïîëó÷÷ÿ ³ ùàñòÿ òà âèçíàëà ³ñíóâàííÿ åêîëî-
ã³÷íèõ ïðàâ ëþäèíè, àäæå âïëèâ äîâê³ëëÿ âñåîñÿæíèé, ³ íåìîæëèâî á³ëüø â³äêëàäàòè 
âèçíà÷åííÿ ³ ïðîãîëîøåííÿ ïðàâ ëþäèíè ³ ¿¿ îáîâ’ÿçê³â â³äíîñíî äîâê³ëëÿ, à òàêîæ 
ïîøàíó öèõ ïðàâ ³ âèêîíàííÿ îáîâ’ÿçê³â [8]. Щîäî Єâðîïåéñüêî¿ êîíâåíö³¿ ïðî çàõèñò 
ïðàâ ëþäèíè ³ îñíîâíèõ ñâîáîä 1950 ð., âîíà íå ì³ñòèòü åêîëîã³÷íèõ ïðàâ ëþäèíè, 
îäíàê Єâðîïåéñüêèé ñóä ç ïðàâ ëþäèíè âèïðàâèâ öåé íåäîë³ê òà çà äîïîìîãîþ ïðå-
öåäåíòíèõ ð³øåíü çàïðîïîíóâàâ ìåõàí³çìè çàõèñòó ö³є¿ êàòåãîð³¿ ïðàâ ëþäèíè îïîñå-
ðåäêîâàíî, çîêðåìà ç âèêîðèñòàííÿì ñò. ñò. 3 òà 8 Кîíâåíö³¿ [9–11]. 
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Вñåєâðîïåéñüêà ñòðàòåã³ÿ çáåðåæåííÿ á³îëîã³÷íîãî òà ëàíäøàôòíîãî ð³çíîìàí³ò-
òÿ (1995 ð.) çðîáèëà íàãîëîñ íà íåîáõ³äíîñò³ âñåá³÷íîãî çàëó÷åííÿ ãðîìàäñüêîñò³ 
äî çáåðåæåííÿ á³îëîã³÷íîãî òà ëàíäøàôòíîãî ð³çíîìàí³òòÿ; çàáåçïå÷åíí³ ñòàëîãî 
óïðàâë³ííÿ òà âèêîðèñòàííÿ ïîçèòèâíîãî ïîòåíö³àëó á³îëîã³÷íîãî òà ëàíäøàôòíîãî 
ð³çíîìàí³òòÿ Єâðîïè øëÿõîì çàáåçïå÷åííÿ îïòèìàëüíîãî âèêîðèñòàííÿ ñîö³àëüíèõ 
³ åêîíîì³÷íèõ ìîæëèâîñòåé íà íàö³îíàëüíîìó òà ðåã³îíàëüíîìó ð³âíÿõ; ïîêðàùåííÿ 
³íôîðìîâàíîñò³ òà îá³çíàíîñò³ íàñåëåííÿ â ïèòàííÿõ á³îëîã³÷íîãî òà ëàíäøàôòíîãî 
ð³çíîìàí³òòÿ, à òàêîæ àêòèâ³çàö³¿  ó÷àñò³ ãðîìàäñüêîñò³ â ä³ÿëüíîñò³ ùîäî çáåðåæåííÿ 
òà çá³ëüøåííÿ öüîãî ð³çíîìàí³òòÿ [12]. 

Íà ñüîãîäí³ ïðàâà ëþäèíè òà íàâêîëèøíє ñåðåäîâèùå є ïð³îðèòåòíèì íàïðÿìîì 
ä³ÿëüíîñò³ Рàäè Єâðîïè. Îñê³ëüêè âòðàòà á³îð³çíîìàí³òòÿ, çì³íà êë³ìàòó òà çàãàëüíà 
äåãðàäàö³ÿ ñâ³òîâèõ åêîñèñòåì ìàþòü ãëèáîêèé ãëîáàëüíèé âïëèâ íà çä³éñíåííÿ ïðàâ 
ëþäèíè, ïîäîëàííÿ çàãðîç ïåðåòâîðèëîñÿ íà ïð³îðèòåò äëÿ Рàäè Єâðîïè [13]. Çì³íà 
ïð³îðèòåò³â çíàéøëà â³äîáðàæåííÿ ó âñòàíîâëåíí³ á³ëüø ñó÷àñíèõ ñòàíäàðò³â ó ñôå-
ðàõ ïðàâ ëþäèíè òà âåðõîâåíñòâà ïðàâà; ðîçðîáêàõ äîðàä÷èõ îðãàí³â Рàäè Єâðîïè; 
âèñíîâêàõ Єâðîïåéñüêîãî êîì³òåòó Єâðîïåéñüêî¿ ñîö³àëüíî¿ õàðò³¿; â³äïîâ³äí³é ïðåöå-
äåíòíî¿ ïðàêòèö³ Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè;. 

Л³äåðîì ó ïðîöåñ³ çì³íè ïð³îðèòåò³â є Єâðîïåéñüêèé ñóä ç ïðàâ ëþäèíè. Сàìå 
éîãî ð³øåííÿ äîïîìîãëè çì³íèòè ì³æíàðîäíó òà íàö³îíàëüíó ïîë³òèêó òà ïðàêòèêó 
ùîäî äîâê³ëëÿ â ³íòåðåñàõ ëþäåé, ÿêèõ öå áåçïîñåðåäíüî ñòîñóєòüñÿ, òà ñóñï³ëüñòâà 
â ö³ëîìó. Пðèêëàäàìè є ïîêðàùåííÿ çàõèñòó â³ä øóìîâîãî çàáðóäíåííÿ â Хîðâà-
ò³¿; íîâ³ îáìåæåííÿ, ââåäåí³ ùîäî ïðîìèñëîâî¿ ä³ÿëüíîñò³ â Рóìóí³¿; âäîñêîíàëåííÿ 
ñòàíäàðò³â ÿêîñò³ ïîâ³òðÿ ó Гðóç³¿; ïîñèëåííÿ ìîæëèâîñòåé ãðîìàäÿí îñêàðæóâàòè 
ð³øåííÿ, ùî ñòîñóþòüñÿ äîâê³ëëÿ ó Бåëüã³¿ ³ Шâåö³¿ [13]. 

Íåçâàæàþ÷è íà òå, ùî Єâðîïåéñüêà êîíâåíö³ÿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíî-
âîïîëîæíèõ ñâîáîä íå ïðèçíà÷åíà äëÿ çàáåçïå÷åííÿ çàõèñòó íàâêîëèøíüîãî ñåðå-
äîâèùà ÿê òàêîãî ³ ïðÿìî íå ãàðàíòóє ïðàâà íà áåçïå÷íå, ÷èñòå, çäîðîâå òà ñò³éêå 
äîâê³ëëÿ, Кîíâåíö³ÿ, ÿê ðîçòëóìà÷èâ Єâðîïåéñüêèé ñóä ç ïðàâ ëþäèíè ó ñâî¿õ ïðåöå-
äåíòíèõ ð³øåííÿõ, îïîñåðåäêîâàíî ïðîïîíóє ïåâíèé ñòóï³íü çàõèñòó íàâêîëèøíüîãî 
ñåðåäîâèùà. 

Сóä ä³éøîâ äî âèñíîâêó, ùî ôàêòîðè íàâêîëèøíüîãî ñåðåäîâèùà ìîæóòü âïëè-
âàòè íà ³íäèâ³äóàëüí³ ïðàâà, ïåðåäáà÷åí³ Кîíâåíö³єþ [14]. Пî-ïåðøå, ïîðóøåííÿ 
ïðàâ ëþäèíè, ÿê³ çàõèùåí³ Кîíâåíö³єþ, ìîæóòü áóòè ïðÿìèì ï³ä âïëèâîì íåñïðè-
ÿòëèâèõ ôàêòîð³â çîâí³øíüîãî ñåðåäîâèùà (íàïðèêëàä, òîêñè÷í³ âèêèäè ìîæóòü 
ìàòè íåãàòèâíèé âïëèâ íà çäîðîâ'ÿ îêðåìèõ îñ³á). Îðãàíè äåðæàâíî¿ âëàäè ìîæóòü 
áóòè çîáîâ'ÿçàí³ ïðèéíÿòè çàõîäè äëÿ çàáåçïå÷åííÿ òîãî, ùîá ïðàâà ëþäèíè íå 
ïîñòðàæäàëè ñåðéîçíî â³ä âïëèâó íåñïðèÿòëèâèõ ôàêòîð³â çîâí³øíüîãî ñåðåäîâèùà  
(С. Duarte Agostinho and Others v. Portugal and Others); Пî-äðóãå, ìîæóòü áóòè ïîðó-
øåí³ ïåâí³ ïðîöåñóàëüí³ ïðàâà îñîáè. Сóä ìîæå çîáîâ’ÿçàòè îðãàíè äåðæàâíî¿ âëàäè 
äîòðèìóâàòè ïåâí³ âèìîãè ùîäî ³íôîðìàö³¿ òà êîìóí³êàö³¿, à òàêîæ ó÷àñò³ â ïðîöåñàõ 
ïðèéíÿòòÿ ð³øåíü ³ äîñòóïó äî ïðàâîñóääÿ (С. Цneryıldız v. Turkey); Пî-òðåòє, çà-
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õèñò íàâêîëèøíüîãî ñåðåäîâèù ìîæå áóòè çàêîííîþ ìåòîþ âèïðàâäàííÿ îáìåæåíü 
ïåâíèõ ïðàâ ëþäèíè. Сóä ìîæå îáìåæèòè ïðàâî âëàñíîñò³, ÿêùî öå íåîáõ³äíî äëÿ 
çàõèñòó äîâê³ëëÿ (Hamer v. Belgium). 

Пðàêòèêà Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè ï³äòâåðäèëà íåçàïåðå÷íèé âçàєìî-
çâ'ÿçîê ì³æ çàõèñòîì íàâêîëèøíüîãî ñåðåäîâèùà òà ïðàâàìè ëþäèíè. Íåõòóâàííÿ 
äåðæàâàìè åêîëîã³÷íèìè ïðîáëåìè ìîæå îçíà÷àòè íåâèêîíàííÿ ñâî¿õ çîáîâ'ÿçàíü, 
ïåðåäáà÷åíèõ Кîíâåíö³єþ. Íå âæèòòÿ çàõîä³â çàïîá³ãàííÿ ïîã³ðøåííÿ ÿêîñò³ äîâê³ë-
ëÿ ìîæå îçíà÷àòè ïîðóøåííÿ ³íøèõ ïðàâ, ïåðø çà âñå íà îõîðîíó çäîðîâ'ÿ. òà íà 
ïðèâàòíå æèòòÿ.

Тàêèì ÷èíîì áóëè ñòâîðåí³ ïåðåäóìîâè äëÿ âèçíàííÿ ïðàâà íà ÷èñòå íà çäîðîâå 
äîâê³ëëÿ òà ³íøèõ åêîëîã³÷íèõ ïðàâ ëþäèíè íà âèùîìó êîíâåíö³éíîìó ð³âí³. Ó ðåçî-
ëþö³¿ ПÀРЄ 2396 (2021) áóëî çàçíà÷åíî, ùî ðîçóì³ííÿ íàâêîëèøíüîãî ñåðåäîâèùà 
ÿê âèð³øàëüíîãî ôàêòîðó äëÿ ëþäñüêîãî ðîçâèòêó òà ïðàâ ëþäèíè ïîñòàâèëî ïåðåä 
äåðæàâàìè-÷ëåíàìè Рàäè Єâðîïè íîâ³ ïðàâîâ³ âèêëèêè [14]. Íèí³øíÿ ñèòóàö³ÿ âñå 
÷àñò³øå ïîðîäæóє ÿê ïîðóøåííÿ îñíîâíèõ ïðàâ òàê ³ ñóäîâ³ ñïîðè. 

ПÀРЄ ñëóøíî çàóâàæèëà, ùî îñê³ëüêè Кîíâåíö³ÿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâî-
ïîëîæíèõ ñâîáîä íå ì³ñòèòü æîäíèõ êîíêðåòíèõ ïîëîæåíü ùîäî çàõèñòó åêîëîã³÷íèõ 
ïðàâ, Єâðîïåéñüêèé ñóä ç ïðàâ ëþäèíè íå ìîæå äîñòàòíüî åôåêòèâíî ðîçãëÿäàòè ñïðà-
âè ùîäî ¿õ çàõèñòó. Þðèäè÷íî îáîâ’ÿçêîâèé ³íñòðóìåíò, òàêèé ÿê äîäàòêîâèé ïðîòî-
êîë äî Кîíâåíö³¿, íàðåøò³ äàâ áè Сóäó áåççàïåðå÷íó îñíîâó äëÿ ð³øåíü, ùî ñòîñóþòüñÿ 
ïîðóøåíü ïðàâ ëþäèíè âíàñë³äîê íåñïðèÿòëèâîãî âïëèâó íàâêîëèøíüîãî ñåðåäîâèùà 
íà çäîðîâ’ÿ, ã³äí³ñòü ³ æèòòÿ ëþäèíè òà áóâ áè ñòèìóëîì äëÿ ïîñèëåííÿ íàö³îíàëüíîãî 
åêîëîã³÷íîãî çàêîíîäàâñòâà òà á³ëüø îð³єíòîâàíîãî íà çàõèñò ï³äõîäó Сóäó. 

Íà íàøó äóìêó, âèçíàííÿ ïðàâà íà çäîðîâå åêîëîã³÷íî áåçïå÷íå äîâê³ëëÿ äîç-
âîëèëî á çàõèùàòè ôóíäàìåíòàëüíå åêîëîã³÷íå ïðàâî íåçàëåæíî â³ä òîãî, ÷è áóëî 
ïîðóøåíî ïîâ’ÿçàíå ïðàâî, ³, îòæå, ï³äâèùèëî á çíà÷åííÿ åêîëîã³÷íèõ ïðàâ òà ð³âåíü 
çàõèñòó ïðàâ ëþäèíè â ö³ëîìó. 

 ПÀРЄ ðåêîìåíäóâàëà Кîì³òåòó ì³í³ñòð³â Рàäè Єâðîïè ðîçðîáèòè äîäàòêîâèé 
ïðîòîêîë äî Єâðîïåéñüêî¿ êîíâåíö³¿ ç ïðàâ ëþäèíè (ETS № 5), à òàêîæ ïðîòîêîë 
äî Єâðîïåéñüêî¿ ñîö³àëüíî¿ õàðò³¿ (ETS № 35 ³ 163) ïðî ïðàâî íà áåçïå÷íå, ÷èñòå, 
çäîðîâå òà ñòàëå äîâê³ëëÿ. Кð³ì òîãî, áóëî ðåêîìåíäîâàíî ðîçïî÷àòè ï³äãîòîâêó íèç-
êè êîíâåíö³é ùîäî ì³í³ì³çàö³¿ çàãðîç çäîðîâ’þ, ã³äíîñò³ òà æèòòþ ëþäèíè, à òàêîæ 
ïåðåãëÿíóòè Рåêîìåíäàö³þ CM/Rec(2016)3 Пðî ïðàâà ëþäèíè òà á³çíåñ ùîäî ïîñè-
ëåííÿ êîðïîðàòèâíî¿ åêîëîã³÷íî¿ â³äïîâ³äàëüíîñò³ [15].

Ó ïðîåêò³ ïðîòîêîëó áóëî çàçíà÷åíî, ùî íîâ³ çàãðîçè æèòòþ, áëàãîïîëó÷÷þ òà 
çäîðîâ’þ ëþäåé ïîâ’ÿçàí³ ç â³äñóòí³ñòþ ä³é, ñïðÿìîâàíèõ íà çàïîá³ãàííÿ ñóêóïí³é 
øêîä³, çàâäàí³é îêðåìèì îñîáàì â³ä ïîã³ðøåííÿ íàâêîëèøíüîãî ñåðåäîâèùà âíàñë³-
äîê êîìåðö³éíî¿ åêñïëóàòàö³¿ ïðèðîäè. 

Кð³ì òîãî, Сóä â³ääàє ïåðåâàãó àíòðîïîöåíòðè÷íîìó òà óòèë³òàðíîìó ï³äõîäó äî 
íàâêîëèøíüîãî ñåðåäîâèùà, ÿêèé ïåðåøêîäæàє çàõèñòó ïðèðîäíèõ îá’єêò³â ÿê òà-
êèõ. Пðåöåäåíòíå ïðàâî Сóäó ïåðåäáà÷àє íåïðÿìèé çàõèñò ïðàâà íà íàâêîëèøíє 
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ñåðåäîâèùå ëèøå ó ðàç³ ïîðóøåíü, ÿê³ îäíî÷àñíî ïðèçâîäÿòü äî ïîðóøåííÿ ³íøèõ 
ïðàâ ëþäèíè, âæå âèçíàíèõ ó Кîíâåíö³¿. Ч³òêå æ âèçíàííÿ ïðàâà íà çäîðîâå òà æèò-
òєçäàòíå íàâêîëèøíє ñåðåäîâèùå áóëî á ñòèìóëîì äëÿ ïîñèëåííÿ çàêîíîäàâñòâà òà 
á³ëüø îð³єíòîâàíîãî íà çàõèñò ïðàâ, íå ò³ëüêè íèí³øíüîãî, àëå é ìàéáóòí³õ ïîêîë³íü, 
ï³äõîäó Сóäó. 

Ó ïðîåêò³ Пðîòîêîëó ïðîïîíóєòüñÿ ðîçóì³òè ïðàâî íà áåçïå÷íå, ÷èñòå, çäîðîâå òà 
ñò³éêå äîâê³ëëÿ, ÿê ïðàâî íèí³øíüîãî òà ìàéáóòí³õ ïîêîë³íü æèòè â íåäåãðàäîâàíîìó, 
æèòòєçäàòíîìó òà ã³äíîìó ñåðåäîâèù³, ÿêå ñïðèÿє ¿õ çäîðîâ’þ, ðîçâèòêó ³ áëàãîïîëó÷-
÷þ, ùî â ö³ëîìó â³äïîâ³äàє òðàäèö³éíîìó ðîçóì³ííþ ôóíäàìåíòàëüíîãî åêîëîã³÷íîãî 
ïðàâà, îäíàê ìè ïðîïîíóєìî äîïîâíèòè âèçíà÷åííÿ âêàç³âêîþ íà åêîëîã³÷íî áåçïå÷íå 
ïðèðîäíå ñåðåäîâèùå. Пðîåêò òàêîæ ì³ñòèòü ïðîöåñóàëüí³ åêîëîã³÷í³ ïðàâà.

Ó ïðîåêò³ íàâîäÿòüñÿ çàãàëüí³ ïðèíöèïè çàáåçïå÷åííÿ öüîãî ïðàâà. В³äì³òèìî, ùî 
çàçíà÷åí³ ïðèíöèïè, â ö³ëîìó äóáëþþòü ïðèíöèïè, ñôîðìóëüîâàí³ ùå Дåêðàö³єþ РІÎ 
ó 1992 ð., îäíàê íàáóâàþòü á³ëüø ñó÷àñíîãî ñåíñó. Тàê ïðèíöèï ð³âíîñò³ íèí³øíüîãî 
òà ïðèéäåøí³õ ïîêîë³íü ðîçóì³єòüñÿ ÿê ïðèíöèï òðàíñãåíåðàö³éíî¿ â³äïîâ³äàëüíîñò³, 
ñïðàâåäëèâîñò³ òà ñîë³äàðíîñò³ òà ïåðåäáà÷àє íå ò³ëüêè ïðàâî íà êîðèñòóâàííÿ êîðèñ-
íèìè âëàñòèâîñòÿìè ïðèðîäè, àëå ³ îáîâ’ÿçîê çàõèùàòè íàâêîëèøíє ñåðåäîâèùå òà 
á³îð³çíîìàí³òòÿ, à òàêîæ çàïîá³ãàòè áóäü-ÿê³é íåïîïðàâí³é ³ íåçâîðîòí³é øêîä³ æèòòþ 
íà Çåìë³, ùîá çàáåçïå÷èòè ïðàâî íàñòóïíèõ ïîêîë³íü æèòè â áåçïå÷íîìó, ÷èñòîìó, 
çäîðîâîìó òà ñòàëîìó ñåðåäîâèù³, à òàêîæ ãàðàíò³¿ âèêîðèñòàííÿ òà óïðàâë³ííÿ â åêî-
ëîã³÷íî ñòàëèé ñïîñ³á. Пðèíöèï äîïîâíþєòüñÿ ïðèíöèïîì åêîëîã³÷íî¿ íåäèñêðèì³íàö³¿ 
íà ï³äñòàâ³ ïðèíàëåæíîñò³ äî òîãî ÷è ³íøîãî ïîêîë³ííÿ, ãðóïè, àáî íàðîäó. 

Пðèíöèïè ïîïåðåäæåííÿ òà ïåðåñòîðîãè äîïîâíþþòüñÿ ïðèíöèïàìè íåðåãðåñ³¿ òà 
ïðèíöèïîì in dubio pro natura, ùî ñë³ä ïðèâ³òàòè. Пðèíöèï in dubio pro natura òîáòî 
ÿêùî є ñóìí³âè, òî âîíè òðàêòóþòüñÿ íà êîðèñòü íàâêîëèøíüîãî ñåðåäîâèùà, ïîñòó-
ïîâî çàâîéîâóє ï³äòðèìêó ôàõ³âö³â [16]. Íåçâàæàþ÷è íà òåíäåíö³þ ðîçãëÿäó öüîãî 
ïðèíöèïó ðàçîì ³ç çàïîá³æíèì, in dubio pro natura є ñàìîäîñòàòí³ì ³ àâòîíîìíèì 
ïðèíöèïîì, ÿê â åï³ñòåìîëîã³÷íîìó, òàê ³ â ïðàêòè÷íîìó ïëàí³. 

Вñåñâ³òíÿ äåêëàðàö³ÿ ïðî âåðõîâåíñòâî ïðàâà â íàâêîëèøíüîìó ñåðåäîâèù³, ïðè-
éíÿòà М³æíàðîäíèì ñîþçîì îõîðîíè ïðèðîäè (МСÎП) ó 2016 

ïåðåðàõîâóє ñåðåä ñâî¿õ 13 ïðèíöèï³â in dubio pro natura, ÿêèé áóëî îïèñàíî 
íàñòóïíèì ÷èíîì: «Ó ðàç³ âèíèêíåííÿ ñóìí³â³â, óñ³ ñïðàâè â ñóäàõ òà àäì³í³ñòðàòèâ-
íèõ îðãàíàõ ïîâèíí³ áóòè âèð³øåí³ òàêèì ÷èíîì, ùîá íàéá³ëüøå ñïðèÿòè çàõèñòó 
òà çáåðåæåííþ íàâêîëèøíüîãî ñåðåäîâèùà. Пåðåâàãà íàäàєòüñÿ àëüòåðíàòèâàì ÿê³ 
є íàéìåíø øê³äëèâèìè äëÿ íàâêîëèøíüîãî ñåðåäîâèùà. Д³¿ íå âæèâàþòüñÿ, êîëè 
¿õ ïîòåíö³éíèé íåãàòèâíèé âïëèâ íà íàâêîëèøíє ñåðåäîâèùå є íåïðîïîðö³éíèì ïî 
â³äíîøåííþ äî îòðèìàíî¿ âèãîäè» [17]. Пðèíöèï îçíà÷àє òëóìà÷åííÿ âñ³õ ñóìí³â³â 
íà êîðèñòü ïðèðîäè. Кðèòåð³é in dubio pro natura ïðàöþє ÿê ãåðìåíåâòè÷íèé – òëó-
ìà÷íèé äëÿ îðãàí³â äåðæàâíî¿ âëàäè, à òàêîæ äëÿ ñóä³â ³ òðèáóíàë³â. Кîíñòèòóö³î-
íàë³çàö³ÿ ïðèíöèïó in dubio pro natura ñïðèÿє âñåá³÷í³é åêîëîã³çàö³¿ âñ³õ ïðàâîâèõ 
ñèñòåì, ãàëóçåé ïðàâà òà çàêîíîäàâñòâà âñ³õ ð³âí³â.
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В³äïîâ³äíî äî ñòàòò³ 15 Кîíâåíö³¿ íå äîïóñêàєòüñÿ â³äñòóï â³ä ïîëîæåíü öüîãî 
Пðîòîêîëó, çà âèíÿòêîì éîãî ñòàòò³ 7 b, ïîëîæåííÿ ÿêî¿ ïðîãîëîøóþòü òàêå: ÿêùî 
ïðîåêò, ïðîãðàìà ÷è ïîë³òèêà ìàþòü âïëèâ íà íàâêîëèøíє ñåðåäîâèùå òà á³îð³çíî-
ìàí³òòÿ, êîæåí ìàє ïðàâî îòðèìàòè ïîïåðåäí³ êîíñóëüòàö³¿, ùîá áóòè âèñëóõàíèìè 
îðãàíàìè, ùî ïðèéìàþòü ð³øåííÿ ùîäî äîçâîëó òà ðîçâèòêó öüîãî ïðîåêòó. 

Висновки. Пðàâî Рàäè Єâðîïè äèíàì³÷íî ðîçâèâàєòüñÿ ç³ çì³íîþ ïîòðåá öèâ³ë³-
çàö³éíîãî ðîçâèòêó єâðîïåéñüêîãî êîíòèíåíòó, ÿêèé íå ò³ëüêè ïðèçâîäèòü äî åêîíî-
ì³÷íîãî ï³äéîìó òà ïðîöâ³òàííÿ єâðîïåéö³â, àëå є íåâ³ä’єìíèì â³ä ïðîáëåì òà ðèçè-
ê³â. Íàéá³ëüø çíà÷óùîþ çàãðîçîþ â є åêîëîã³÷íà êðèçà, ïîâ’ÿçàíà ç³ çì³íîþ êë³ìàòó, 
âòðàòîþ á³îð³çíîìàí³òòÿ, äåãðàäàö³єþ ïðèðîäè, åêîöèäîì, ÿêèé çàçíàëà Óêðà¿íà, â 
ðåçóëüòàò³ àãðåñèâíèõ ä³é РФ. П³ä çàãðîçîþ îïèíèëèñÿ ïðàâà ëþäèíè. Îñìèñëåííÿ 
ñèòóàö³¿ çóìîâèëî áà÷åííÿ íàâêîëèøíüîãî ñåðåäîâèùà, ÿê âèð³øàëüíîãî ôàêòîðó äëÿ 
¿õ çàõèñòó. Çì³íèëèñÿ ïð³îðèòåòè Рàäè Єâðîïè. Сüîãîäí³ öå äîâê³ëëÿ òà ïðàâà ëþ-
äèíè. Пðàâîâà ñèñòåìà Рàäè Єâðîïè ðîçâèâàєòüñÿ, íàìàãàþ÷èñü çàáåçïå÷èòè âèñîê³ 
ïðàâîâ³ ñòàíäàðòè ¿õ çàõèñòó, ùî íàðàç³ íåìîæëèâî, îñê³ëüêè Єâðîïåéñüêà êîíâåíö³ÿ 
ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâíèõ ñâîáîä íå ì³ñòèòü ïðàâà íà åêîëîã³÷íî áåçïå÷íå 
íàâêîëèøíє ñåðåäîâèùå. Кîíâåíö³ÿ ò³ëüêè îïîñåðåäêîâàíî ïðîïîíóє ïåâíèé ñòóï³íü 
çàõèñòó öüîãî ïðàâà, à ЄСПЛ ìîæå çàáåçïå÷èòè ò³ëüêè íåïðÿìèé éîãî çàõèñò ëèøå 
ó ðàç³ ïîðóøåíü, ÿê³ îäíî÷àñíî ïðèçâîäÿòü äî ïîðóøåííÿ âæå âèçíàíèõ ó Кîíâåíö³¿ 
ïðàâ ëþäèíè. ПÀРЄ çàïðîïîíóâàëà ï³äâèùèòè çàõèñò øëÿõîì ïðèéíÿòòÿ äîäàòêîâî-
ãî ïðîòîêîëó «Пðî ïðàâî íà áåçïå÷íå, ÷èñòå, çäîðîâå òà ñòàëå äîâê³ëëÿ» äî Єâðîïåé-
ñüêî¿ êîíâåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè òà îñíîâîïîëîæíèõ ñâîáîä òà íàäàëà ïðîåêò 
ïðîòîêîëó. Пðîåêò äåêëàðóþ ïðàâî ëþäèíè íà ÷èñòå çäîðîâå íàâêîëèøíє ïðèðîäíå 
ñåðåäîâèùå òà ïðîïîíóє îñíîâí³ ïðèíöèïè éîãî çàõèñòó.

Йîãî ïðèéíÿòòÿ â³äáóâàòèìåòüñÿ ³ç äîäåðæàííÿì ïðèíöèïó ñòàëîãî ðîçâèòêó òà 
îçíà÷àòèìå ïîäàëüøó åêîëîã³çàö³þ âñ³є¿ ïðàâîâî¿ ñèñòåìè Рàäè Єâðîïè, çàêð³ïëåííÿ 
ñó÷àñíèõ ïð³îðèòåò³â Рàäè Єâðîïè òà îçíàìåíóâàòèìå çì³íó ï³äõîäó Єâðîïåéñüêîãî 
Сóäó ç ïðàâ ëþäèíè ç àíòðîïîöåíòðè÷íîãî íà åêîöåíòðè÷íèé ïðè ðîçãëÿä³ â³äïîâ³ä-
íî¿ êàòåãîð³¿ ñïðàâ. 
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Анотація
Сурілова О. О. Пріоритетні напрями діяльності ради Європи: сучасний вимір. – 

Сòàòòÿ.
Сòàòòÿ ïðèñâÿ÷åíà ä³ÿëüíîñò³ Рàäè Єâðîïè â ñôåð³ çàõèñòó ïðàâ ëþäèíè òà îõîðîíè 

íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà, ÿê³ íà ñüîãîäí³ є ïð³îðèòåòíèìè äëÿ Рàäè Єâðîïè, 
ÿê öå ï³äêðåñëåíî ó ðåçîëþö³¿ ПÀРЄ 2396 (2021). Àíàë³ç ðåçîëþö³¿ äîçâîëèâ àâòîðö³ ä³é-
òè äî âèñíîâêó, ùî ðîçóì³ííÿ íàâêîëèøíüîãî ñåðåäîâèùà ÿê âèð³øàëüíîãî ôàêòîðó äëÿ 
ëþäñüêîãî ðîçâèòêó òà ïðàâ ëþäèíè ïîñòàâèëî ïåðåä äåðæàâàìè-÷ëåíàìè Рàäè Єâðîïè 
íîâ³ ïðàâîâ³ âèêëèêè, ñåðåä ÿêèõ íàáóòòÿ äîâê³ëëÿì íåáåçïå÷íèõ âëàñòèâîñòåé âíàñë³äîê 
çì³íè êë³ìàòó, âòðàòè á³îð³çíîìàí³òòÿ, äåãðàäàö³¿ äîâê³ëëÿ. Íàéïîòóæí³øèì âèêëèêîì íà 
ïî÷àòêó òèñÿ÷îë³òòÿ є àãðåñ³ÿ РФ ïðîòè Óêðà¿íè, îäíèì ç ïðîÿâ³â ÿêî¿ є åêîöèä, ÿêèé âæå 
íàáóâ òðàíñêîðäîííîãî õàðàêòåðó. Єâðîïåéñüê³ äåðæàâè ìàþòü ðåàãóâàòè íà íåáåçïåêó 
ç ìåòîþ ì³í³ì³çàö³¿ ¿¿ íàñë³äê³â. Ó ñòàòò³ ï³äêðåñëþєòüñÿ, ùî ç íàéá³ëüøîþ åôåêòèâí³ñòþ öå 
ìîæëèâî çðîáèòè ñï³âïðàöþþ÷è â ðàìêàõ Рàäè Єâðîïè. Кîíñòàòóєòüñÿ, ùî ïð³îðèòåòíèì 
íàïðÿìîì ä³ÿëüíîñò³ Рàäè Єâðîïè ç ìîìåíòó ¿¿ çàñíóâàííÿ áóâ çàõèñò ïðàâ ëþäèíè, àëå 
åêîëîã³÷í³ ïðàâà íå ïîïàäàëè â ñôåðó ³íòåðåñ³â îðãàí³çàö³¿ ³ íå áóëè ïåðåäáà÷åí³ ó Єâðîïåé-
ñüê³é êîíâåíö³¿ ç çàõèñòó ïðàâ ëþäèíè òà îñíîâîïîëîæíèõ ñâîáîä. Ó ñòàòò³ ï³äêðåñëþєòüñÿ, 
ùî çðóøåííÿ â³äáóëèñÿ â 70 ðð. ХХ ñò., êîëè áóëà ïðèéíÿòà íèçêà äîêóìåíò³â, ñïðÿìîâà-
íèõ íà çàõèñò äîâê³ëëÿ Єâðîïè. Щîäî åêîëîã³÷íèõ ïðàâ ëþäèíè, ¿õ çàõèñò çä³éñíþâàâñÿ 
îïîñåðåäêîâàíî çàâäÿêè ïðåöåäåíòí³é ïðàêòèö³ ЄСПЛ, ÿêèé âèíàéøîâ çâ’ÿçîê ì³æ ïðà-
âàìè ëþäèíè, ïåðåäáà÷åíèìè êîíâåíö³єþ, òà ïîðóøåííÿì åêîëîã³÷íèõ ïðàâ. Сóä ñòâîðèâ 
ïåðåäóìîâè äëÿ âèçíàííÿ ïðàâà íà åêîëîã³÷íî áåçïå÷íå äîâê³ëëÿ òà ³íøèõ åêîëîã³÷íèõ 
ïðàâ ëþäèíè íà âèùîìó êîíâåíö³éíîìó ð³âí³. ПÀРЄ çàïðîïîíóâàëà ïðèéíÿòè äîäàòêîâèé 
ïðîòîêîë äî Єâðîïåéñüêî¿ êîíâåíö³¿ ç çàõèñòó ïðàâ ëþäèíè òà îñíîâîïîëîæíèõ ñâîáîä òà 
ïðåäñòàâèëà éîãî ïðîåêò, ÿêèé ñóòòєâî çì³íèâ ï³äõîäè äî ðîçóì³ííÿ îñíîâíîãî åêîëîã³÷íîãî 
ïðàâà òà éîãî ñóäîâîãî çàõèñòó ç óòèë³òàðíîãî íà åêîöåíòðè÷íèé òà ðîçøèðèâ ïåðåë³ê òà 
çì³ñò ïðèíöèï³â îõîðîíè äîâê³ëëÿ òà çàõèñòó åêîëîã³÷íèõ ïðàâ ëþäèíè. Ó ñòàòò³ çðîáëåíèé 
âèñíîâîê ïðî òå, ùî ïðèéíÿòòÿ ïðîòîêîëó ïðèçâåäå äî åêîëîã³çàö³¿ âñ³є¿ ïðàâîâî¿ ñèñòåìè 
Рàäè Єâðîïè ó â³äïîâ³äíîñò³ äî ïðèíöèïó ñòàëîãî ðîçâèòêó. 

Ключові слова: Рàäà Єâðîïè, ïðàâà ëþäèíè, ïð³îðèòåòè Рàäè Єâðîïè, ЄСПЛ, Кîíâåí-
ö³ÿ ïðî çàõèñò ïðàâ ëþäèíè òà îñíîâîïîëîæíèõ ñâîáîä, Пðîòîêîë «Пðî ïðàâî íà áåçïå÷íå 
òà ñòàëå äîâê³ëëÿ», ïðèíöèïè ïðàâà Рàäè Єâðîïè, in dubio pro natura, ñòàëèé ðîçâèòîê.
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Summary
Surilova O. O. Priority areas of activity of the Council of Europe: modern dimension. – 

Article.
The article is devoted to the activities of the Council of Europe in the field of protection 

of human rights and protection of the environment, which are currently priorities for the 
Council of Europe, as emphasized in PACE resolution 2396 (2021), where it was stated that 
understanding the environment as a decisive factor for human development and human rights 
posed new legal challenges to the member states of the Council of Europe, including the 
acquisition of dangerous properties by the environment as a result of climate change, loss of 
biodiversity, and environmental degradation. The most powerful challenge at the beginning 
of the millennium is the aggression of the Russian Federation against Ukraine, one of the 
manifestations of which is ecocide, which has already acquired a cross-border character. 
European states must respond to danger in order to minimize its consequences. The article 
emphasizes that this can be done most effectively by cooperating within the framework of the 
Council of Europe. It is noted that the priority area of activity of the Council of Europe since its 
foundation was the protection of human rights, but environmental rights did not fall within the 
scope of the organization's interests and were not provided for in the European Convention for 
the Protection of Human Rights and Fundamental Freedoms. The article emphasizes that the 
changes took place in 1970. 20th century a number of documents aimed at protecting Europe's 
environment were adopted, but with regard to human environmental rights, their protection 
was indirectly carried out thanks to the precedent practice of the ECHR, which invented a link 
between human rights provided for in the convention and the violation of environmental rights. 
Prerequisites were created for the recognition of the right to an ecologically safe environment 
and other environmental human rights at the highest convention level. The PACE proposed to 
adopt an additional protocol to the European Convention for the Protection of Human Rights 
and Fundamental Freedoms and presented its draft, which significantly changed the approaches 
to the understanding of basic environmental law and its judicial protection from utilitarian to 
ecocentric and expanded the list and content of the principles of environmental protection and 
protection of environmental human rights . The article concludes that its adoption will lead to 
the greening of the entire legal system of the Council of Europe in accordance with the principe 
of sustainable development.

Key words: Council of Europe, Human Rights, priorities of the Council of Europe, ECtHR, 
Convention on the Protection of Human Rights and Fundamental Freedoms, Protocol "On the 
right to a safe and sustainable environment", principles of Council of Europe law, in dubio pro 
natura, sustainable development. 



103

УДК 336.717
DOI https://doi.org/10.32782/npnuola.v33.2023.13

Р. С. Южека

КІБЕРБЕЗПЕКА НАЦІОНАЛЬНОГО БАНКУ УКРАЇНИ  
В УМОВАХ ВОЄННОГО СТАНУ

Постановка проблеми. Ó ñó÷àñíîìó ñâ³ò³, äå öèôðîâ³ òåõíîëîã³¿ âñå á³ëüøå 
ïðîíèêàþòü ó ð³çí³ ñôåðè æèòòÿ, ê³áåðáåçïåêà ñòàє îäí³єþ ç íàéá³ëüø àêòóàëüíèõ 
ïðîáëåì, ç ÿêèìè ñòèêàþòüñÿ óðÿäè, îðãàí³çàö³¿ òà ïðèâàòí³ îñîáè. В óìîâàõ ïîñò³é-
íîãî ðîçâèòêó òà çàñòîñóâàííÿ ³íôîðìàö³éíî-êîìóí³êàö³éíèõ òåõíîëîã³é, ê³áåðçàãðî-
çè ñòàþòü âñå á³ëüø ñêëàäíèìè òà íåáåçïå÷íèìè.

Îäíèì ç êëþ÷îâèõ ãðàâö³â, ÿêèé ïîòðåáóє îñîáëèâî¿ óâàãè ç òî÷êè çîðó ê³áåðáåç-
ïåêè, є Íàö³îíàëüíèé áàíê Óêðà¿íè (äàë³ – ÍБÓ). Яê öåíòðàëüíèé áàíê êðà¿íè, ÍБÓ 
â³ä³ãðàє êðèòè÷íó ðîëü ó çàáåçïå÷åíí³ ñòàá³ëüíîñò³ ô³íàíñîâî¿ ñèñòåìè òà çáåðåæåíí³ 
äîâ³ðè ãðîìàäÿí äî áàíê³âñüêî¿ ñôåðè.

Пðîòå, â óìîâàõ âîєííîãî ñòàíó, ê³áåðçàãðîçè äëÿ ÍБÓ ñòàþòü ùå á³ëüøèì âè-
êëèêîì. Вîðîã³â íåîáõ³äíî âäîñêîíàëþâàòè ñâî¿ ìåòîäè àòàê, âèêîðèñòîâóþ÷è íîâ³ 
òåõíîëîã³¿ òà ï³äõîäè äëÿ çä³éñíåííÿ ê³áåðíåòè÷íèõ íàïàä³â. Íàïàäè íà ô³íàíñîâó ñè-
ñòåìó ìîæóòü ìàòè êàòàñòðîô³÷í³ íàñë³äêè äëÿ åêîíîì³êè êðà¿íè, âèêëèêàþ÷è ïàí³êó 
ñåðåä íàñåëåííÿ òà ïîðóøóþ÷è ñòàá³ëüí³ñòü ô³íàíñîâèõ ðèíê³â [1, c. 45].

Тîìó, íàóêîâà ñòàòòÿ ìàє íà ìåò³ äîñë³äèòè ïðîáëåìó ê³áåðáåçïåêè ÍБÓ â óìîâàõ 
âîєííîãî ñòàíó. Вîíà ñïðÿìîâàíà íà àíàë³ç ðèçèê³â òà çàãðîç, ç ÿêèìè ñòèêàєòüñÿ 
ÍБÓ, à òàêîæ íà ïîøóê åôåêòèâíèõ çàõîä³â òà ðåêîìåíäàö³é ùîäî çì³öíåííÿ ê³áåðáåç-
ïåêè öüîãî âàæëèâîãî ³íñòèòóòó. Дîñë³äæåííÿ òàêîãî âàæëèâîãî àñïåêòó çàáåçïå÷åííÿ 
áåçïåêè ô³íàíñîâî¿ ñèñòåìè â óìîâàõ âîєííîãî ñòàíó ìîæå ìàòè ïðàêòè÷íå çíà÷åííÿ 
äëÿ ÍБÓ òà ñïðèÿòè ðîçðîáö³ åôåêòèâíèõ ñòðàòåã³é çàõèñòó â³ä ê³áåðíåòè÷íèõ çàãðîç.

Сòàòòÿ áàçóєòüñÿ íà ñèñòåìíîìó àíàë³ç³ òà íàóêîâîìó ï³äõîä³ äî âèâ÷åííÿ ïðî-
áëåìè ê³áåðáåçïåêè. Вîíà ñêëàäàєòüñÿ ç àíàë³çó ïîòî÷íîãî ñòàíó ê³áåðáåçïåêè ÍБÓ, 
³äåíòèô³êàö³¿ îñíîâíèõ çàãðîç òà ðèçèê³â, à òàêîæ ðîçãëÿäó ð³çíèõ ñòðàòåã³é òà òåõ-
íîëîã³é, ÿê³ ìîæóòü áóòè âèêîðèñòàí³ äëÿ ï³äâèùåííÿ ð³âíÿ çàõèñòó.

Мета цієї статті ïîëÿãàє â òîìó, ùîá âèÿâèòè ñëàáê³ ì³ñöÿ òà ðèçèêè â ê³áåðáåç-
ïåö³ ÍБÓ â óìîâàõ âîєííîãî ñòàíó òà çàïðîïîíóâàòè ðåêîìåíäàö³¿ òà ñòðàòåã³¿ äëÿ ¿õ 
çàïîá³ãàííÿ òà ì³í³ì³çàö³¿ íàñë³äê³â ìîæëèâèõ ê³áåðàòàê. В ðåçóëüòàò³ öüîãî äîñë³äæåí-
íÿ, ìè ñïîä³âàєìîñÿ ñïðèÿòè çì³öíåííþ ê³áåðáåçïåêè Íàö³îíàëüíîãî áàíêó Óêðà¿íè òà 
ï³äâèùåííþ ñò³éêîñò³ ô³íàíñîâî¿ ñèñòåìè êðà¿íè â óìîâàõ âîєííîãî ñòàíó.

© Þæåêà Р. С., 2023
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Виклад основного матеріалу. Çàãðîçè ê³áåðáåçïåö³ â óìîâàõ âîєííîãî ñòàíó 
ìîæóòü áóòè ñåðéîçíèì âèêëèêîì äëÿ Íàö³îíàëüíîãî áàíêó Óêðà¿íè (ÍБÓ). Дî îñ-
íîâíèõ çàãðîç âàðòî â³äíåñòè íàñòóïí³:

1. Ф³øèíã.
2. В³ðóñè òà øê³äëèâ³ ïðîãðàìè.
3. DDoS àòàêè.
4. Àòàêè íà ³íôðàñòóêòóðó.
Ф³øèíã є îäíèì ç íàéïîøèðåí³øèõ âèä³â ê³áåðàòàê, ÿê³ ñòàíîâëÿòü ñåðéîçíó 

çàãðîçó äëÿ ê³áåðáåçïåêè â óìîâàõ âîєííîãî ñòàíó. Îñíîâíà ìåòà ô³øèíãîâî¿ àòàêè 
ïîëÿãàє â òîìó, ùîá çëîâìèñíèêè îòðèìàëè êîíô³äåíö³éíó ³íôîðìàö³þ, òàêó ÿê ïà-
ðîë³, íîìåðè êàðòîê àáî îñîáèñò³ äàí³ êîðèñòóâà÷³â [2, c. 187].

Óìîâè âîєííîãî ñòàíó ìîæóòü ñòâîðþâàòè íàïðóæåíó àòìîñôåðó òà çá³ëü-
øóâàòè íåáåçïåêó ô³øèíãîâèõ àòàê. Çëîâìèñíèêè ìîæóòü âèêîðèñòîâóâàòè öåé 
÷àñ, ùîá ìàñêóâàòèñÿ ï³ä ÍБÓ àáî áàíêè òà íàäñèëàòè åëåêòðîíí³ ëèñòè ç âè-
ãëÿäîì îô³ö³éíèõ ïîâ³äîìëåíü. Ц³ ëèñòè ìîæóòü ì³ñòèòè ïîñèëàííÿ íà ï³äðîáëåí³ 
âåá-ñàéòè, ÿê³ ñòâîðåí³ ç ìåòîþ âèêëèêàòè äîâ³ðó ³íøèõ îñ³á ³ îòðèìàòè ¿õí³ 
êîíô³äåíö³éí³ äàí³.

Дëÿ çàõèñòó â³ä ô³øèíãó â óìîâàõ âîєííîãî ñòàíó, ÍБÓ ìîæå âæèâàòè òàê³ çàõîäè:
– Сï³ëüíå íàâ÷àííÿ òà ³íôîðìóâàííÿ. ÍБÓ ïîâèíåí ïðîâîäèòè ïîñò³éíå íàâ-

÷àííÿ ñâî¿õ ñï³âðîá³òíèê³â òà êë³єíò³â ùîäî ìåòîä³â âèÿâëåííÿ ô³øèíãîâèõ àòàê ³ 
ïðàêòèê áåçïåêè. Цå äîïîìîæå ï³äâèùèòè óñâ³äîìëåí³ñòü ³ çäàòí³ñòü âèÿâëÿòè ï³äîç-
ð³ë³ åëåêòðîíí³ ëèñòè òà âåá-ñàéòè.

– Ф³ëüòðàö³ÿ ñïàìó. ÍБÓ ìîæå âèêîðèñòîâóâàòè ñïåö³àë³çîâàí³ ïðîãðàìè ô³ëü-
òðàö³¿ ñïàìó, ÿê³ äîïîìàãàþòü âèÿâëÿòè òà áëîêóâàòè ô³øèíãîâ³ ëèñòè, ïåðåä òèì ÿê 
âîíè äîñÿãíóòü àäðåñàò³â.

– Бàãàòîôàêòîðíà àóòåíòèô³êàö³ÿ. ÍБÓ ìîæå âïðîâàäèòè ñèñòåìó áàãàòîôàê-
òîðíî¿ àóòåíòèô³êàö³¿, ÿêà âèìàãàє äîäàòêîâèõ ïåðåâ³ðîê, êð³ì ââåäåííÿ ïàðîëþ, äëÿ 
ï³äòâåðäæåííÿ ³äåíòèô³êàö³¿ êîðèñòóâà÷à. Цå ìîæå âêëþ÷àòè âèêîðèñòàííÿ îäíîðà-
çîâèõ ïàðîë³â, á³îìåòðè÷íèõ äàíèõ àáî ô³çè÷íèõ ïðèñòðî¿â àóòåíòèô³êàö³¿.

– Сèñòåìà ñïîâ³ùåíü. ÍБÓ ìîæå âñòàíîâèòè ñèñòåìó ñïîâ³ùåíü, ÿêà ïîâ³äîì-
ëÿє êë³єíò³â ïðî ïîòåíö³éíî øê³äëèâ³ àáî ï³äîçð³ë³ àêòèâíîñò³. Кë³єíòè ìîæóòü áóòè 
ïîïåðåäæåí³ ïðî ï³äðîáëåí³ åëåêòðîíí³ ëèñòè àáî ï³äðîáëåí³ âåá-ñàéòè, ùîá çàïîá³ã-
òè ¿õ âèêîðèñòàííþ.

– Мîí³òîðèíã òà âèÿâëåííÿ. ÍБÓ ïîâèíåí ìàòè ìåõàí³çìè ìîí³òîðèíãó òà 
âèÿâëåííÿ ô³øèíãîâèõ àòàê, ÿê³ äîïîìàãàþòü â÷àñíî âèÿâëÿòè òà ðåàãóâàòè íà ï³äîç-
ð³ë³ àêòèâíîñò³. Цå ìîæå âêëþ÷àòè âèêîðèñòàííÿ ñèñòåì âèÿâëåííÿ ³ çàïîá³ãàííÿ 
âòîðãíåíü, àíàë³ç ëîã³â òà ³íø³ ìåòîäè êîíòðîëþ [3, c. 167].

Дàí³ çàõîäè äîïîìîæóòü ÍБÓ çìåíøèòè ðèçèê ô³øèíãîâèõ àòàê òà çàáåçïå÷èòè 
á³ëüøó áåçïåêó â óìîâàõ âîєííîãî ñòàíó. Îäíàê, âàæëèâî ïàì'ÿòàòè, ùî ïîñò³éíå 
îíîâëåííÿ çàõîä³â áåçïåêè òà ñâîє÷àñíå ðåàãóâàííÿ íà íîâ³ çàãðîçè є íåîáõ³äíèìè 
äëÿ çàáåçïå÷åííÿ åôåêòèâíîãî çàõèñòó.
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Тàêîæ â óìîâàõ âîєííîãî ñòàíó çàãðîçà â³ä â³ðóñ³â òà øê³äëèâèõ ïðîãðàì çíà÷íî 
çðîñòàє, îñê³ëüêè çëîâìèñíèêè âèêîðèñòîâóþòü öåé ÷àñ äëÿ çá³ëüøåííÿ ñâîє¿ àêòèâ-
íîñò³ òà ïîøèðåííÿ øê³äëèâèõ ïðîãðàì. Íàäàìî äåòàë³çîâàíèé îïèñ öèõ çàãðîç:

1. В³ðóñè. В³ðóñè є ïðîãðàìàìè, ÿê³ ðîçïîâñþäæóþòüñÿ øëÿõîì çàðàæåííÿ ³í-
øèõ ôàéë³â àáî ïðîãðàì. Вîíè ìîæóòü çàâäàòè øêîäè ³íôîðìàö³éíèì ñèñòåìàì, âè-
êîíóþ÷è ð³çíîìàí³òí³ øê³äëèâ³ ä³¿, âêëþ÷àþ÷è çíèùåííÿ äàíèõ, áëîêóâàííÿ äîñòóïó 
äî ðåñóðñ³â àáî îòðèìàííÿ íåëåãàëüíîãî äîñòóïó äî êîíô³äåíö³éíî¿ ³íôîðìàö³¿.

2. Тðîÿíè. Тðîÿíñüê³ ïðîãðàìè ïðåäñòàâëÿþòü ñîáîþ øê³äëèâ³ ïðîãðàìè, ÿê³ 
ïðèõîâàí³ ï³ä íàä³éíèìè àáî êîðèñíèìè äîäàòêàìè. П³ñëÿ âñòàíîâëåííÿ òðîÿí ìîæå 
çä³éñíþâàòè øïèãóíñüê³ ä³¿, çáèðàòè êîíô³äåíö³éíó ³íôîðìàö³þ, òàêó ÿê ïàðîë³ àáî 
áàíê³âñüê³ ðåêâ³çèòè, àáî íàâ³òü íàäàâàòè çëîâìèñíèêó äèñòàíö³éíèé äîñòóï äî ³í-
ôîðìàö³éíèõ ñèñòåì [4, c. 77].

3. Шïèãóíñüêå ïðîãðàìíå çàáåçïå÷åííÿ. Шïèãóíñüêå ïðîãðàìíå çàáåçïå÷åííÿ 
àáî øïèãóíñüê³ ïðîãðàìè ïðèõîâàíî âñòàíîâëþþòüñÿ íà ñèñòåì³ ç ìåòîþ çáîðó êîí-
ô³äåíö³éíî¿ ³íôîðìàö³¿ áåç â³äîìà êîðèñòóâà÷à. Вîíè ìîæóòü ïåðåõîïëþâàòè ââåäåí³ 
äàí³, ïåðåãëÿäàòè âåá-ñòîð³íêè àáî ïåðåõîïëþâàòè êîìóí³êàö³þ, ùî çàãðîæóє áåçïåö³ 
³íôîðìàö³¿.

4. Іíø³ øê³äëèâ³ ïðîãðàìè. Îêð³ì â³ðóñ³â, òðîÿí³â òà øïèãóíñüêîãî ïðîãðàìíîãî 
çàáåçïå÷åííÿ, ³ñíóє áàãàòî ³íøèõ âèä³â øê³äëèâèõ ïðîãðàì, òàêèõ ÿê ðàíäîì³çàòîðè, 
øèôðóâàëüíèêè, áîòíåòè òîùî. Вîíè ìîæóòü âèêîðèñòîâóâàòèñÿ äëÿ çëîìó ñèñòåì, 
çáèðàííÿ ³íôîðìàö³¿ àáî âèêîíàííÿ ðîçïîä³ëåíèõ àòàê, òàêèõ ÿê DDoS-àòàêè [5, c. 21].

Дëÿ çàõèñòó â³ä öèõ çàãðîç, ÍБÓ ïîâèíåí âæèâàòè íàñòóïí³ çàõîäè:
– Вñòàíîâëåííÿ òà îíîâëåííÿ àíòèâ³ðóñíîãî ïðîãðàìíîãî çàáåçïå÷åííÿ. Àíòèâ³ðóñ-

íå ïðîãðàìíå çàáåçïå÷åííÿ äîïîìàãàє âèÿâëÿòè òà áëîêóâàòè øê³äëèâ³ ïðîãðàìè, âêëþ÷à-
þ÷è â³ðóñè, òðîÿíè òà øïèãóíñüêå ïðîãðàìíå çàáåçïå÷åííÿ. Рåãóëÿðíå îíîâëåííÿ àíòèâ³-
ðóñíîãî ПÇ äîçâîëÿє âèÿâëÿòè íîâ³ çàãðîçè òà çàáåçïå÷óâàòè îïòèìàëüíèé ð³âåíü çàõèñòó.

– Фàéðâîë. Вñòàíîâëåííÿ òà íàëàøòóâàííÿ ôàéðâîëó äîïîìàãàє êîíòðîëþâà-
òè ìåðåæåâèé òðàô³ê ³ áëîêóâàòè íåáàæàíó àêòèâí³ñòü, âêëþ÷àþ÷è ñïðîáè íåëåãàëü-
íîãî äîñòóïó äî ñèñòåì.

– Рåãóëÿðí³ îíîâëåííÿ ïðîãðàìíîãî çàáåçïå÷åííÿ. Вàæëèâî âñòàíîâëþâàòè 
âñ³ íåîáõ³äí³ ïàò÷³ òà îíîâëåííÿ äëÿ îïåðàö³éíèõ ñèñòåì, áðàóçåð³â, ïðîãðàì òà 
³íøèõ êîìïîíåíò³â, ùî âèêîðèñòîâóþòüñÿ â ³íôîðìàö³éíèõ ñèñòåìàõ ÍБÓ. Цå äîçâî-
ëèòü óñóíóòè âðàçëèâîñò³, ÿê³ ìîæóòü áóòè âèêîðèñòàí³ çëîâìèñíèêàìè.

– Пåðåâ³ðêà íà âèÿâëåííÿ øê³äëèâîãî ïðîãðàìíîãî çàáåçïå÷åííÿ. Рåãóëÿðíå 
ïðîâåäåííÿ ñêàíóâàííÿ ñèñòåì íà íàÿâí³ñòü â³ðóñ³â, òðîÿí³â òà ³íøèõ øê³äëèâèõ 
ïðîãðàì äîïîìàãàє âèÿâèòè òà âèäàëèòè ¿õ ç êîìï'þòåð³â òà ìåðåæ³.

– Кîíòðîëü ïðàâ äîñòóïó. ÍБÓ ïîâèíåí âñòàíîâèòè ñòðîãèé êîíòðîëü ïðàâ 
äîñòóïó äî ñâî¿õ ³íôîðìàö³éíèõ ñèñòåì. Цå îçíà÷àє âñòàíîâëåííÿ ³íäèâ³äóàëüíèõ 
îáë³êîâèõ çàïèñ³â äëÿ ñï³âðîá³òíèê³â, îáìåæåííÿ ïðàâ äîñòóïó äî êîíô³äåíö³éíî¿ 
³íôîðìàö³¿ òà âïðîâàäæåííÿ ïðèíöèïó íàéìåíøîãî äîñòóïó (Least Privilege), ùîá 
ì³í³ì³çóâàòè ðèçèêè íåñàíêö³îíîâàíîãî äîñòóïó.
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– Сèñòåìè âèÿâëåííÿ âòîðãíåíü. Вèêîðèñòàííÿ ñèñòåì âèÿâëåííÿ âòîðãíåíü 
(Intrusion Detection Systems, IDS) òà ñèñòåì âèÿâëåííÿ òà çàïîá³ãàííÿ âòîðãíåíü 
(Intrusion Detection and Prevention Systems, IDPS) äîçâîëÿє âèÿâëÿòè òà ðåàãóâàòè 
íà âòîðãíåííÿ òà àòàêè øê³äëèâîãî ПÇ.

– Кîðèñòóâàöüêà îñâ³òà. Вàæëèâî ïðîâîäèòè íàâ÷àííÿ òà íàãàäóâàííÿ ñï³âðî-
á³òíèêàì ïðî ðèçèêè â³ðóñ³â òà øê³äëèâèõ ïðîãðàì, à òàêîæ ïðî íåîáõ³äí³ñòü äîòðè-
ìàííÿ áåçïå÷íèõ ïðàêòèê âèêîðèñòàííÿ êîìï'þòåð³â òà ìåðåæ³.

Вâàæàєìî, ùî ñàìå ö³ çàõîäè äîïîìîæóòü çìåíøèòè ðèçèê â³ä â³ðóñ³â òà øê³ä-
ëèâèõ ïðîãðàì ³ çàáåçïå÷èòè á³ëüøó ê³áåðáåçïåêó â óìîâàõ âîєííîãî ñòàíó. Пðîòå, 
âàæëèâî ïàì’ÿòàòè, ùî ê³áåðçàãðîçè ïîñò³éíî åâîëþö³îíóþòü, òîìó íåîáõ³äíî ïî-
ñò³éíî îíîâëþâàòè òà ï³äòðèìóâàòè âèñîêèé ð³âåíü çàõèñòó ³íôîðìàö³éíèõ ñèñòåì.

DDoS-àòàêè (ðîçïîä³ëåíèé äåí³àë ñåðâ³ñó) є ñåðéîçíîþ çàãðîçîþ äëÿ ê³áåðáåçïå-
êè ô³íàíñîâèõ óñòàíîâ, âêëþ÷àþ÷è Íàö³îíàëüíèé áàíê Óêðà¿íè (ÍБÓ), îñîáëèâî â 
óìîâàõ âîєííîãî ñòàíó [6, c. 130].

DDoS-àòàêà ïîëÿãàє â íàìàãàíí³ ïåðåâàíòàæèòè ö³ëüîâèé ñåðâåð àáî ìåðåæó 
øëÿõîì íàäñèëàííÿ âåëèêîãî îáñÿãó çàïèò³â ç áàãàòüîõ äæåðåë îäíî÷àñíî. Цå ïðè-
çâîäèòü äî ïåðåâàíòàæåííÿ ìåðåæåâèõ ðåñóðñ³â òà â³äìîâè â îáñëóãîâóâàíí³ ëåã³òè-
ìíèõ êîðèñòóâà÷³â.

В óìîâàõ âîєííîãî ñòàíó çàãîñòðþєòüñÿ ê³áåðáîéîâà àêòèâí³ñòü, îñê³ëüêè çëî-
âìèñíèêè ìîæóòü ñïðèéìàòè öåé ÷àñ ÿê ïåð³îä çíèæåíî¿ îáîðîíîçäàòíîñò³ òà çá³ëü-
øóâàòè ñâîþ àêòèâí³ñòü. Цå ìîæå ïðèçâåñòè äî çðîñòàííÿ ê³ëüêîñò³ òà ³íòåíñèâíîñò³ 
DDoS-àòàê íà ô³íàíñîâ³ óñòàíîâè, âêëþ÷àþ÷è ÍБÓ.

DDoS-àòàêè ìîæóòü ìàòè ñåðéîçí³ íàñë³äêè äëÿ ô³íàíñîâèõ óñòàíîâ. Вîíè ìî-
æóòü ïðèçâåñòè äî ïåðåøêîäæàííÿ íîðìàëüíîìó ôóíêö³îíóâàííþ ³íòåðíåò-ñåðâ³ñ³â, 
çíèæåííÿ äîñòóïíîñò³ âåá-ñàéò³â, îíëàéí-áàíê³íãó òà ³íøèõ ñèñòåì, ùî âèêîðèñòî-
âóþòüñÿ äëÿ ô³íàíñîâèõ îïåðàö³é. Цå ìîæå ïîðóøèòè ðîáîòó êë³єíò³â òà âèêëèêàòè 
íåãàòèâíèé âïëèâ íà äîâ³ðó äî ô³íàíñîâî¿ óñòàíîâè [7, c. 334].

Çàõîäè çàõèñòó â³ä DDoS-àòàê: Дëÿ çàõèñòó â³ä DDoS-àòàê ô³íàíñîâ³ óñòàíîâè, 
âêëþ÷àþ÷è ÍБÓ, ïîâèíí³ âæèâàòè íàñòóïí³ çàõîäè:

– Вèêîðèñòàííÿ ñèñòåì âèÿâëåííÿ òà çàïîá³ãàííÿ DDoS (DDoS Detection and 
Prevention Systems): Ц³ ñèñòåìè äîçâîëÿþòü âèÿâëÿòè àòàêè òà áëîêóâàòè øê³äëèâèé 
òðàô³ê, ïåðåøêîäæàþ÷è éîãî íàäõîäæåííþ äî ö³ëüîâèõ ñåðâåð³â.

– Рåçåðâíå êîï³þâàííÿ òà ìàñøòàáóâàííÿ ³íôðàñòðóêòóðè: Çàáåçïå÷åííÿ íà-
ÿâíîñò³ ðåçåðâíèõ ñåðâåð³â òà ìåðåæåâèõ ðåñóðñ³â äîïîìàãàє ðîçïîä³ëèòè íàâàíòà-
æåííÿ òà çàáåçïå÷èòè íîðìàëüíå ôóíêö³îíóâàííÿ â ðàç³ àòàêè.

– Ф³ëüòðàö³ÿ ìåðåæåâîãî òðàô³êó: Вèêîðèñòàííÿ ô³ëüòð³â ìåðåæåâîãî òðàô³-
êó äîçâîëÿє áëîêóâàòè øê³äëèâèé òðàô³ê, ùî ì³ñòèòüñÿ ó DDoS-àòàêàõ, òèì ñàìèì 
çìåíøóþ÷è ¿õ âïëèâ.

– Вèêîðèñòàííÿ ðîçïîä³ëåíèõ CDN-ñèñòåì (Content Delivery Network): CDN-ñèñ-
òåìè äîïîìàãàþòü ðîçïîä³ëèòè íàâàíòàæåííÿ íà ð³çí³ ñåðâåðè òà ìåðåæåâ³ âóçëè, çà-
áåçïå÷óþ÷è øâèäêó äîñòàâêó êîíòåíòó òà çíèæóþ÷è âðàçëèâ³ñòü äî DDoS-àòàê.
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– Сï³âïðàöÿ ç ïðîâàéäåðàìè ìåðåæåâîãî çâ'ÿçêó: Вàæëèâî ï³äòðèìóâàòè êîí-
òàêò ç ïðîâàéäåðàìè ìåðåæåâîãî çâ'ÿçêó òà âèÿâëÿòè àòàêè DDoS. Пðîâàéäåðè ìî-
æóòü íàäàâàòè ï³äòðèìêó òà äîïîìîãó ó âèÿâëåíí³ òà ì³í³ì³çàö³¿ âïëèâó àòàêè.

Сàìå ö³ çàõîäè äîïîìîæóòü çìåíøèòè ðèçèê â³ä DDoS-àòàê òà çàáåçïå÷èòè á³ëü-
øó ñò³éê³ñòü ô³íàíñîâèõ óñòàíîâ, âêëþ÷àþ÷è Íàö³îíàëüíèé áàíê Óêðà¿íè, ï³ä ÷àñ 
âîєííîãî ñòàíó.

Àòàêè íà ³íôðàñòðóêòóðó, âêëþ÷àþ÷è öåíòðè îáðîáêè äàíèõ òà êîìóí³êàö³éí³ 
âóçëè Íàö³îíàëüíîãî áàíêó Óêðà¿íè (ÍБÓ), є ñåðéîçíîþ çàãðîçîþ â óìîâàõ âîєííîãî 
ñòàíó. Íàäàìî äåòàëüíèé îïèñ ö³є¿ çàãðîçè:

1. Ф³çè÷í³ àòàêè. Óìîâè âîєííîãî ñòàíó ìîæóòü ñïðèÿòè çðîñòàííþ ô³çè÷íèõ 
àòàê íà ³íôðàñòðóêòóðó ÍБÓ. Цå ìîæóòü áóòè íàïàäè íà ô³çè÷íó áåçïåêó, çëàì çàì-
ê³â, âòîðãíåííÿ äî ïðèì³ùåíü àáî çíèùåííÿ îáëàäíàííÿ. Çëîâìèñíèêè ìîæóòü ìàòè 
çà ìåòó çóïèíèòè àáî ïîøêîäèòè ðîáîòó ñèñòåì ÍБÓ, ïåðåðâàòè ô³íàíñîâå îáñëóãî-
âóâàííÿ àáî ñïðè÷èíèòè âòðàòó âàæëèâèõ äàíèõ [8, c. 147].

2. Вïëèâ íà ôóíêö³îíóâàííÿ. Àòàêè íà ³íôðàñòðóêòóðó ìîæóòü ïðèçâåñòè äî 
çóïèíêè àáî îáìåæåííÿ ôóíêö³îíóâàííÿ ³íôîðìàö³éíèõ ñèñòåì ÍБÓ. Цå ìîæå ïå-
ðåøêîäæàòè âèêîíàííþ ô³íàíñîâèõ îïåðàö³é, îáðîáö³ òà ïåðåäà÷³ äàíèõ, à òàêîæ 
çàáåçïå÷åííþ çâ’ÿçêó ç ³íøèìè ô³íàíñîâèìè óñòàíîâàìè òà êë³єíòàìè.

3. Вòðàòè äàíèõ. Àòàêè íà ³íôðàñòðóêòóðó ìîæóòü ïðèçâåñòè äî âòðàòè âàæ-
ëèâèõ äàíèõ ÍБÓ. Цå ìîæå ìàòè ñåðéîçí³ íàñë³äêè äëÿ ô³íàíñîâî¿ ñòàá³ëüíîñò³ òà 
áåçïåêè. Вòðàòà äàíèõ ìîæå âêëþ÷àòè ô³íàíñîâó ³íôîðìàö³þ, êîíô³äåíö³éíó ³íôîð-
ìàö³þ êë³єíò³â, ðåçåðâí³ êîï³¿ òà ³íø³ âàæëèâ³ äàí³, ÿê³ є íåîáõ³äíèìè äëÿ íîðìàëü-
íîãî ôóíêö³îíóâàííÿ ÍБÓ [9, c. 641].

Дëÿ çàõèñòó â³ä àòàê íà ³íôðàñòðóêòóðó ÍБÓ ï³ä ÷àñ âîєííîãî ñòàíó íåîáõ³äíî 
âæèâàòè íàñòóïí³ çàõîäè:

– Ф³çè÷íà áåçïåêà. Çàáåçïå÷åííÿ íàëåæíî¿ ô³çè÷íî¿ áåçïåêè ïðèì³ùåíü òà ³íôðà-
ñòðóêòóðè ÍБÓ, âêëþ÷àþ÷è ñèñòåìè êîíòðîëþ äîñòóïó, â³äåîñïîñòåðåæåííÿ òà îõîðîíó.

– Рåçåðâíå êîï³þâàííÿ äàíèõ. Рåãóëÿðíå ðåçåðâíå êîï³þâàííÿ âàæëèâèõ äà-
íèõ òà çáåð³ãàííÿ ¿õ íà çàõèùåíèõ ì³ñöÿõ. Цå äîïîìîæå â³äíîâèòè äàí³ ó ðàç³ ¿õ 
âòðàòè àáî ïîøêîäæåííÿ.

– Çàõèñò ìåðåæ³. Вèêîðèñòàííÿ çàõèñíèõ ìåõàí³çì³â, òàêèõ ÿê ìåðåæåâ³ áðàí-
äìàóåðè, ³íòðà- òà ³íòåðíåò-ïåðèìåòðè, ùî äîçâîëÿòü êîíòðîëþâàòè òðàô³ê òà âèÿâ-
ëÿòè ïîòåíö³éíî øê³äëèâ³ àêòèâíîñò³.

– Ф³çè÷íà ðåçåðâóâàííÿ. Рåçåðâóâàííÿ êðèòè÷íèõ ñèñòåì òà îáëàäíàííÿ, òà-
êèõ ÿê ñåðâåðè òà êîìóí³êàö³éí³ âóçëè, äëÿ çàáåçïå÷åííÿ íåïåðåðâíîãî ôóíêö³îíó-
âàííÿ â ðàç³ àòàêè àáî ïîøêîäæåííÿ.

– Сïîñòåðåæåííÿ òà âèÿâëåííÿ ³íöèäåíò³â. Вèêîðèñòàííÿ ñèñòåì ìîí³òîðèíãó 
òà âèÿâëåííÿ ³íöèäåíò³â äëÿ ðàííüîãî âèÿâëåííÿ àòàê ³ øâèäêîãî ðåàãóâàííÿ íà íèõ.

– Кîíòðîëü äîñòóïó. Çàáåçïå÷åííÿ êîíòðîëþ äîñòóïó äî êðèòè÷íèõ ñèñòåì 
òà îáìåæåííÿ ïðèâ³ëå¿â êîðèñòóâà÷³â, ùîá óíåìîæëèâèòè íåñàíêö³îíîâàíèé äîñòóï 
[10, c. 733].
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Тîìó, ââàæàєìî, ùî äàí³ çàõîäè äîïîìîæóòü çìåíøèòè ðèçèê àòàê íà ³íôðà-
ñòðóêòóðó Íàö³îíàëüíîãî áàíêó Óêðà¿íè òà çàáåçïå÷èòè íàä³éíèé çàõèñò â óìîâàõ 
âîєííîãî ñòàíó.

Висновки. Îòæå, ê³áåðáåçïåêà ÍБÓ â óìîâàõ âîєííîãî ñòàíó є êðèòè÷íî âàæëè-
âîþ çàäà÷åþ äëÿ çàáåçïå÷åííÿ áåçïåêè ô³íàíñîâèõ ñèñòåì òà ôóíêö³îíóâàííÿ åêî-
íîì³êè êðà¿íè. Óìîâè âîєííîãî ñòàíó ñòâîðþþòü íîâ³ âèêëèêè ³ çàãðîçè, ÿê³ ìîæóòü 
ïðèçâåñòè äî çá³ëüøåííÿ ê³ëüêîñò³ òà ñêëàäíîñò³ ê³áåðàòàê íà ÍБÓ.

Çàãðîçè ê³áåðáåçïåö³ âêëþ÷àþòü ô³øèíã, â³ðóñè, DDoS-àòàêè òà àòàêè íà ³íôðà-
ñòðóêòóðó. Ц³ àòàêè ìîæóòü ìàòè íàñë³äêè, òàê³ ÿê êðàä³æêà êîíô³äåíö³éíî¿ ³íôîð-
ìàö³¿, ïåðåøêîäæàííÿ ðîáîò³ ô³íàíñîâèõ ñèñòåì, âïëèâ íà ãðîøîâ³ ïîòîêè òà íàâ³òü 
çðóéíóâàííÿ ³íôðàñòðóêòóðè.

Дëÿ åôåêòèâíîãî çàõèñòó ê³áåðáåçïåêè ÍБÓ â óìîâàõ âîєííîãî ñòàíó íåîáõ³äíî 
âæèâàòè ö³ë³ñíèé íàá³ð çàõîä³â. Цå âêëþ÷àє âèêîðèñòàííÿ ñó÷àñíèõ òåõíîëîã³é òà 
ð³øåíü äëÿ âèÿâëåííÿ, çàïîá³ãàííÿ òà ðåàãóâàííÿ íà ê³áåðàòàêè. Тàêîæ íåîáõ³äíî 
çàáåçïå÷èòè ô³çè÷íó áåçïåêó ïðèì³ùåíü òà ³íôðàñòðóêòóðè, ðåçåðâíå êîï³þâàííÿ 
äàíèõ, çàõèñò ìåðåæ³ òà ñïîñòåðåæåííÿ çà ³íöèäåíòàìè.

Сï³âïðàöÿ ç ïðîâàéäåðàìè ìåðåæåâîãî çâ’ÿçêó òà çàëó÷åííÿ åêñïåðò³â ç ê³áåðáåç-
ïåêè òàêîæ ìàþòü âåëèêå çíà÷åííÿ äëÿ óñï³øíî¿ áîðîòüáè ç ê³áåðçàãðîçàìè.

Çàáåçïå÷åííÿ ê³áåðáåçïåêè ÍБÓ â óìîâàõ âîєííîãî ñòàíó є íåâ³ä’єìíîþ ÷àñòè-
íîþ çàãàëüíî¿ áåçïåêîâî¿ ñòðàòåã³¿ êðà¿íè. Т³ëüêè çà óìîâè åôåêòèâíîãî çàõèñòó â³ä 
ê³áåðçàãðîç ìîæíà çàáåçïå÷èòè íîðìàëüíå ôóíêö³îíóâàííÿ ô³íàíñîâèõ ñèñòåì òà 
çáåðåãòè äîâ³ðó ãðîìàäñüêîñò³ äî áàíê³âñüêî¿ ñèñòåìè.

Перспективи подальших досліджень. Íàö³îíàëüíèé áàíê Óêðà¿íè ïîâèíåí 
ïðèä³ëèòè íàëåæíó óâàãó ê³áåðáåçïåö³ òà âæèòè âñ³õ íåîáõ³äíèõ çàõîä³â äëÿ çàïîá³-
ãàííÿ òà âèÿâëåííÿ ê³áåðàòàê â óìîâàõ âîєííîãî ñòàíó. Цå ìàє âêëþ÷àòè ïëàíóâàí-
íÿ, íàâ÷àííÿ ïåðñîíàëó, âïðîâàäæåííÿ òåõí³÷íèõ òà îðãàí³çàö³éíèõ çàõîä³â, à òàêîæ 
ïîñò³éíèé ìîí³òîðèíã òà îíîâëåííÿ ê³áåðáåçïåêîâèõ çàõîä³â. Т³ëüêè òàêèì øëÿõîì 
ìîæíà çàáåçïå÷èòè ñò³éê³ñòü ô³íàíñîâî¿ ñèñòåìè â óìîâàõ çàãîñòðåííÿ êîíôë³êòó òà 
âîєííîãî ñòàíó.
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Вèçíà÷åíî, ùî ê³áåðáåçïåêà Íàö³îíàëüíîãî áàíêó Óêðà¿íè â óìîâàõ âîєííîãî ñòàíó 
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ê³âñüêî¿ ñèñòåìè Óêðà¿íè. Ó ñòàòò³ ðîçãëÿäàєòüñÿ âàæëèâ³ñòü çàáåçïå÷åííÿ íàä³éíîñò³ òà 
çàõèñòó ³íôîðìàö³éíî-êîìóí³êàö³éíèõ ñèñòåì Íàö³îíàëüíîãî áàíêó Óêðà¿íè ó ñêëàäíèõ 
óìîâàõ çáðîéíîãî êîíôë³êòó.

Àâòîð àíàë³çóє çàãðîçè, ç ÿêèìè ñòèêàєòüñÿ Íàö³îíàëüíèé áàíê Óêðà¿íè ï³ä ÷àñ âîєí-
íîãî ñòàíó, òàê³ ÿê ê³áåðàòàêè, ðîçïîâñþäæåííÿ çëîâìèñíîãî ïðîãðàìíîãî çàáåçïå÷åííÿ, 
ñîö³àëüíèé ³íæèí³ðèíã òà ³íø³. Тàêîæ ó ñòàòò³ àíàë³çóþòüñÿ òà ðîçêðèâàþòüñÿ îñíîâí³ 
ïðîáëåìè, ç ÿêèìè ñòèêàєòüñÿ ê³áåðáåçïåêà Íàö³îíàëüíîãî áàíêó Óêðà¿íè, ³ ïðîïîíóþòüñÿ 
åôåêòèâí³ ñòðàòåã³¿ òà ð³øåííÿ äëÿ ï³äâèùåííÿ ð³âíÿ çàõèñòó.

Сòàòòÿ òàêîæ îãëÿäàє ñó÷àñí³ ïðàêòèêè ê³áåðáåçïåêè, âêëþ÷àþ÷è âïðîâàäæåííÿ ìóëü-
òèôàêòîðíî¿ àóòåíòèô³êàö³¿, øèôðóâàííÿ äàíèõ, ìîí³òîðèíã òà âèÿâëåííÿ âòîðãíåíü, à òà-
êîæ íàâ÷àííÿ ïåðñîíàëó ùîäî ê³áåðáåçïåêè. Àâòîð çâåðòàє óâàãó íà âàæëèâ³ñòü ñï³âïðàö³ 
ç ³íøèìè áàíêàìè, óðÿäîâèìè îðãàíàìè òà ê³áåðáåçïåêîâèìè êîìïàí³ÿìè äëÿ îáì³íó ³íôîð-
ìàö³єþ òà êîîðäèíàö³¿ ä³é.

Дàíà ðîáîòà íàãîëîøóє íà òîìó, ùî âîєííèé ñòàí ñòâîðþє íîâ³ âèêëèêè äëÿ ê³áåðáåç-
ïåêè Íàö³îíàëüíîãî áàíêó Óêðà¿íè, àëå âîäíî÷àñ â³äêðèâàє ìîæëèâîñò³ äëÿ âïðîâàäæåííÿ 
íîâèõ òåõíîëîã³é, ïîë³ïøåííÿ çàõèñòó òà âäîñêîíàëåííÿ ê³áåðáåçïåêè Íàö³îíàëüíîãî áàíêó 
Óêðà¿íè. Пîäîëàííÿ öèõ âèêëèê³â âèìàãàє ïîñò³éíîãî îíîâëåííÿ ê³áåðáåçïåêîâèõ ïîë³òèê òà 
ñòðàòåã³é, à òàêîæ çàëó÷åííÿ ðåñóðñ³â òà åêñïåðòèçè äëÿ åôåêòèâíîãî ðåàãóâàííÿ íà çàãðîçè.

Дàíà ñòàòòÿ ÿâëÿє ñîáîþ êîðèñíå äæåðåëî ³íôîðìàö³¿ äëÿ ôàõ³âö³â ç ê³áåðáåçïåêè, 
êåð³âíèê³â áàíê³â òà óðÿäîâèõ îðãàí³â, à òàêîæ äëÿ âñ³õ, õòî ö³êàâèòüñÿ çàõèñòîì ô³íàíñî-
âî¿ ñèñòåìè â óìîâàõ âîєííîãî ñòàíó. Àâòîð íàäàє ïðàêòè÷í³ ïîðàäè òà ðåêîìåíäàö³¿, ÿê³ 
ìîæóòü áóòè âèêîðèñòàí³ äëÿ ï³äâèùåííÿ ê³áåðáåçïåêè Íàö³îíàëüíîãî áàíêó Óêðà¿íè òà 
çàáåçïå÷åííÿ ñòàá³ëüíîñò³ ô³íàíñîâî¿ ñèñòåìè â óìîâàõ êðèçè.

Ключові слова: ê³áåðáåçïåêà, Íàö³îíàëüíèé áàíê Óêðà¿íè, âîєííèé ñòàí, ³íôîðìàö³éíî-êî-
ìóí³êàö³éí³ ñèñòåìè, ê³áåðàòàêè, øê³äëèâå ïðîãðàìíå çàáåçïå÷åííÿ, ñîö³àëüíà ³íæåíåð³ÿ.

Summary
Yuzheka R. S. Cyber security of the NBU under the conditions of marital state. – 

Article.
It has been determined that cyber security of the National Bank of Ukraine (NBU) in the 

conditions of a state of war is a relevant research topic that showcases the impact of the state 
of war on the cyber security of Ukraine's banking system. The article discusses the importance 
of ensuring the reliability and protection of NBU's information and communication systems in 
complex conditions of armed conflict.

The author analyzes the threats faced by the NBU during a state of war, such as cyber-
attacks, proliferation of malicious software, social engineering, and others. The article also 
examines and elucidates the main challenges encountered by NBU's cyber security and 
proposes effective strategies and solutions to enhance the level of protection.

The article further reviews contemporary cyber security practices, including the 
implementation of multi-factor authentication, data encryption, monitoring and intrusion 
detection, as well as personnel training in cyber security. The author draws attention the 
significance of collaboration with other banks, government agencies, and cyber security 
companies for information exchange and coordination of actions.

Южека Р. С. Кібербезпека Національного банку України в умовах воєнного стану
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This work highlights that a state of war presents new challenges for NBU's cyber security 
but also opens up opportunities for the adoption of new technologies, improvement of defense, 
and enhancement of NBU's cyber security. Overcoming these challenges requires continuous 
updating of cyber security policies and strategies, as well as mobilization of resources and 
expertise for effective response to threats.

This article serves as a valuable source of information for cyber security professionals, bank 
executives, government agencies, and anyone interested in safeguarding the financial system in 
the context of a state of war. The author provides practical advice and recommendations that 
can be utilized to enhance NBU's cyber security and ensure stability of the financial system in 
crisis conditions.

Key words: cyber security, National Bank of Ukraine, state of war, information and 
communication systems, cyber-attacks, malicious software, social engineering.
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ЗАГАЛЬНА ХАРАКТЕРИСТИКА ПРАВОВОГО РЕГУЛЮВАННЯ 
ВИВЕДЕННЯ НЕПЛАТОСПРОЖНИХ БАНКІВ З РИНКУ: 

РОЗВИТОК ТА ПЕРСПЕКТИВИ

Постановка проблеми. Ç ÷àñ³â Сâ³òîâî¿ ô³íàíñîâî¿ êðèçè 2007–2009 ðîê³â áóëà 
ïðîâåäåíà çíà÷íà ðîáîòà â Óêðà¿í³ ³ â ñâ³ò³ ç ìåòîþ çàïðîâàäæåííÿ åôåêòèâíîãî 
ðåãóëþâàííÿ âèâåäåííÿ íåïëàòîñïðîìîæíèõ áàíê³â ç ðèíêó. Îäíàê íåäàâí³é êîëàïñ 
÷îòèðüîõ áàíê³â â СШÀ (Silicon Valley Bank, Signature Bank, First Republic Bank, òà 
Heartland Tri-State Bank) ³ øâåéöàðñüêîãî áàíêó Credit Suisse, à òàêîæ ìîæëèâå ïî-
øèðåííÿ ðèçèê³â ó ô³íàíñîâîìó ñåêòîð³ âèêëèêàëè íåîáõ³äí³ñòü ïåðåãëÿíóòè ïðàâîâå 
ðåãóëþâàííÿ ³ âèçíà÷èòè ïèòàííÿ, ùî ïîòðåáóþòü âäîñêîíàëåííÿ [1; 2]. Цå òàêîæ 
àêòóàëüíî äëÿ Óêðà¿íè, ÿêà ïîïðè â³éíó ³ íåîáõ³äí³ñòü çàïðîâàäæóâàòè ñïåö³àëüí³ 
çàõîäè ó ô³íàíñîâîìó ñåêòîð³ ç ìåòîþ çáåðåæåííÿ ô³íàíñîâî¿ ñòàá³ëüíîñò³ ïîâèííà 
ïðîäîâæóâàòè ïðîâàäæåííÿ äîâîєííèõ ðåôîðì, ³ìïëåìåíòàö³þ íàéêðàùèõ ì³æíàðîä-
íèõ ïðàêòèê ³ ïðèâåäåííÿ ñâîãî çàêîíîäàâñòâà ó â³äïîâ³äí³ñòü äî çàêîíîäàâñòâà ЄС. 

Оцінка стану літератури. Дîñë³äæåííÿì îêðåìèõ ïèòàíü ïðàâîâîãî ðåãó-
ëþâàííÿ âèâåäåííÿ íåïëàòîñïðîìîæíèõ áàíê³â ç ðèíêó çàéìàëèñÿ òàê³ â÷åí³, ÿê 
Anna Gelpern, Andromachi Georgosouli, Christos Hadjiemmanuil, Jan Pys, Matthias 
Haentjens, Marco Lamandini, Rosa Lastra, Matthias Lehmann, Irit Mevorach òà ³íø³.  
В Óêðà¿í³ îêðåì³ àñïåêòè âèâåäåííÿ íåïëàòîñïðîìîæíèõ áàíê³â ç ðèíêó ðîçãëÿäàëè 
ó ñâî¿õ ðîáîòàõ òàê³ íàóêîâö³, ÿê Р. П. Бîé÷óê, Д .Î. Гåòìàíöåâ, Î. В. Іëüíèöüêèé, 
Î. М. Лîáà÷, À. À. Íå÷àé, П. С. Пàöóðê³âñüêèé, Л. À. Сàâ÷åíêî, Þ. Г. Сîá÷óê,  
Î. À. Шâàãåð, Í. Я. Яêèì÷óê òà ³íø³. 

Метою статті є ñèñòåìíà õàðàêòåðèñòèêà ïðàâîâîãî ðåãóëþâàííÿ âèâåäåííÿ íå-
ïëàòîñïðîìîæíèõ áàíê³â ç ðèíê³â â Óêðà¿í³ ³ ñâ³ò³, âèçíà÷åííÿ ïðîãàëèí òà íàñòóï-
íèõ êðîê³â ðîçâèòêó.

Виклад основного матеріалу. Сâ³òîâà ô³íàíñîâà êðèçà 2007–2009 ðîê³â âèÿâè-
ëà ñåðéîçí³ íåäîë³êè ó ïðàâîâîìó ðåãóëþâàíí³ âèâåäåííÿ íåïëàòîñïðîìîæíèõ áàíê³â 
ç ðèíêó. Îäí³єþ ³ç êëþ÷îâèõ ïîä³é öüîãî ïåð³îäó ñòàëî áàíêðóòñòâî áàíêó Lehman 
Brothers Holdings, Inc. (äàë³ – «Lehman Brothers») 15 âåðåñíÿ 2008 ðîêó. Дåðæàâà íå 
âðÿòóâàëà áàíê ³ Lehman Brothers äîâåëîñÿ ïîäàòè çàÿâó ïðî áàíêðóòñòâî [3, ñ. 5–6].  
Чåðåç âèñîêó âçàєìîïîâ’ÿçàí³ñòü óñòàíîâ ô³íàíñîâîãî ñåêòîðó ³ç СШÀ êðèçà ïå-
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ðåéøëà íà ó Вåëèêîáðèòàí³þ íà áàíê Northern Rock, à ïîò³ì øâèäêî ïîøèðèëàñÿ 
ïî ³íøèõ êðà¿íàõ [4, ñ. 18]. Дåÿê³ áàíêè áóëè çàíàäòî âåëèêèìè, ùîá ìîæíà áóëî 
äîçâîëèòè äîïóñòèòè ¿õíþ íåïëàòîñïðîìîæí³ñòü ÷åðåç ìîæëèâèé ñèñòåìíèé âïëèâ ³ 
çàãðîçó äëÿ ô³íàíñîâî¿ ñòàá³ëüíîñò³ («too big to fail») [4, ñ. 5; 5, ñ. 78]. Щîá çàïîá³ã-
òè êàòàñòðîô³÷íèõ íàñë³äê³â, єâðîïåéñüê³ êðà¿íè ïî÷àëè ìàñîâî íàäàâàòè äåðæàâíó 
ô³íàíñîâó ï³äòðèìêó äëÿ ïîðÿòóíêó íåïëàòîñïðîìîæíèõ áàíê³â (bailout). Тàê, Єâ-
ðîïåéñüêà êîì³ñ³ÿ íàäàëà çãîäó íà äåðæàâíó ï³äòðèìêó áàíê³â ó çàãàëüíîìó ðîçì³ð³ 
3,892,6 ìëðä єâðî (29,8 â³äñîòêà ВВП ЄС ó 2013 ðîö³) íà ãàðàíò³¿ çà çîáîâ’ÿçàííÿìè 
ç 2008 ïî 2014 ðîêè. Кð³ì òîãî, 440 ìëðä (3,4 â³äñîòêà ВВП ЄС) äåðæàâè ЄС âèòðà-
òèëè íà ðåêàï³òàë³çàö³þ єâðîïåéñüêèõ áàíê³â ç 2008 ïî 2014 ðîêè [5, ñ. 78]. Çàãàëîì, 
ì³æ 2007 ³ 2009 ðîêàìè ó âñüîìó ñâ³ò³ áóëî íàö³îíàë³çîâàíî 29 áàíê³â, ÿê³ ââàæàëèñÿ 
òàêèìè, ùî ìàþòü ñèñòåìíå çíà÷åííÿ [4, ñ. 18–19].

Îáèäâà ï³äõîäè, ùî çàñòîñîâóâàëèñÿ ï³ä ÷àñ êðèçè – íàäàííÿ äåðæàâíî¿ ï³äòðèì-
êè äëÿ âðÿòóâàííÿ áàíê³â çàíàäòî âåëèêèõ, ùîá çáàíêðóòóâàòè (“too big to fail”), àáî 
ë³êâ³äàö³ÿ – íå âèÿâèëèñÿ îïòèìàëüíèìè. Дåðæàâíà ï³äòðèìêà ñïîíóêàëà ñèñòåìí³ 
áàíêè çä³éñíþâàòè á³ëüø ðèçèêîâàíó ä³ÿëüí³ñòü, ÿêó áè âîíè íå çä³éñíþâàëè çà 
â³äñóòíîñò³ òàêî¿ ï³äòðèìêè. П³äòðèìêà ñòâîðþâàëà âïåâíåí³ñòü, ùî äåðæàâà â³çüìå 
íà ñåáå âðåãóëþâàííÿ íàñë³äê³â íàäì³ðíî ðèçèêîâî¿ ä³ÿëüíîñò³ ³ íå äîïóñòèòü áàí-
êðóòñòâà, ùî â ñâîþ ÷åðãó ïîãëèáëþâàëî ïðîáëåìó ðèçèêó íåäîáðîñîâ³ñíîñò³ (moral 
hazard). Іíøèé ï³äõ³ä, ë³êâ³äàö³ÿ, ïîãëèáëþâàâ ïîòðÿñ³ííÿ ô³íàíñîâîãî ñåêòîðó ³ åêî-
íîì³êè âö³ëîìó [6, ñ. 74–75]. 

Яê íàñë³äîê, ó âåðåñí³ 2008 ðîêó Гðóïà äâàäöÿòè G20 òà ³íø³ ë³äåðè âèçíàëè, ùî 
åôåêòèâíå çàêîíîäàâñòâî äëÿ âðåãóëþâàííÿ ô³íàíñîâèõ óñòàíîâ є íåîáõ³äíèì äëÿ 
çàáåçïå÷åííÿ ô³íàíñîâî¿ ñòàá³ëüíîñò³ òà îáìåæåííÿ ðèçèêó íåäîáðîñîâ³ñíîñò³. Вîíè 
çàêëèêàëè ïåðåãëÿíóòè ³ñíóþ÷å íà òîé ìîìåíò ïðàâîâå ðåãóëþâàííÿ, ùî ³ áóëî çðî-
áëåíî Рàäîþ Ф³íàíñîâî¿ Сòàá³ëüíîñò³, Бàçåëüñüêèì Кîì³òåòîì ç ïèòàíü áàíê³âñüêîãî 
íàãëÿäó ïðè Бàíêó ì³æíàðîäíèõ ðîçðàõóíê³â, М³æíàðîäíèì âàëþòíèì ôîíäîì òà 
Сâ³òîâèì áàíêîì [3, ñ. 9].

Рада фінансової стабільності. Ó 2009 ðîö³ Фîðóì ô³íàíñîâî¿ ñòàá³ëüíîñò³, ïî-
ïåðåäíèê Рàäè ô³íàíñîâî¿ ñòàá³ëüíîñò³, îïóáë³êóâàâ Принципи транскордонного 
співробітництва з управління кризою. Яê çàçíà÷åíî ó ïðåàìáóë³, ö³ Пðèíöèïè 
âêëþ÷àþòü çîáîâ’ÿçàííÿ ñï³âïðàö³ ì³æ ð³çíèìè îðãàíàìè, âêëþ÷àþ÷è îðãàíè íàã-
ëÿäó, öåíòðàëüí³ áàíêè ³ ì³í³ñòåðñòâà ô³íàíñ³â, ó ï³äãîòîâö³ äî âðåãóëþâàííÿ ³ âðå-
ãóëþâàíí³ ô³íàíñîâèõ êðèç. Вîíè òàêîæ çîáîâ’ÿçóþòü çàáåçïå÷èòè, ùîá ô³íàíñîâ³ 
óñòàíîâè ï³äãîòóâàëè àäåêâàòí³ ïëàíè íà âèïàäîê íàäçâè÷àéíèõ ñèòóàö³é [7].

Çà çàêëèêîì ë³äåð³â G20 Рàäà ô³íàíñîâî¿ ñòàá³ëüíîñò³ òàêîæ çàïðîïîíóâàëà çà-
õîäè äëÿ âèð³øåííÿ ïðîáëåìè ô³íàíñîâèõ óñòàíîâ çàíàäòî âåëèêèõ, ùîá çáàíêðó-
òóâàòè. Ó 2010 ðîö³ òàê³ çàõîäè áóëè ñõâàëåí³ ë³äåðàìè G20 ³ ïîâèíí³ âêëþ÷àòè 
ðîçðîáêó ì³æíàðîäíîãî ñòàíäàðòó, ÿêèé âñòàíîâëþє çîáîâ’ÿçàííÿ, ³íñòðóìåíòè òà 
ïîâíîâàæåííÿ, ùîá äîçâîëèòè îðãàíàì âëàäè çä³éñíþâàòè âðåãóëþâàííÿ íåïëàòî-
ñïðîìîæíèõ ô³íàíñîâèõ óñòàíîâ â÷àñíî ³ áåç âèêîðèñòàííÿ êîøò³â ïëàòíèê³â ïî-
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äàòê³â. Тàêèì ñòàíäàðòîì ñòàëè «Ключові характеристики ефективних 
режимів врегулювання фінансових установ» Рàäè ô³íàíñîâî¿ ñòàá³ëü-
íîñò³ (äàë³ – «Кëþ÷îâ³ õàðàêòåðèñòèêè…»), îïóáë³êîâàí³ ó 2011 ðîö³ [8].

«Кëþ÷îâ³ õàðàêòåðèñòèêè…» ïåðåäáà÷àþòü, ùî îðãàíè âðåãóëþâàííÿ 
ïîâèíí³ ìàòè øèðîêèé ñïåêòð ³íñòðóìåíò³â ³ ïîâíîâàæåíü íà âèïàäîê íåïëàòîñïðî-
ìîæíîñò³ ô³íàíñîâèõ óñòàíîâ [9]. Цå âêëþ÷àє ïîâíîâàæåííÿ: (1) ïåðåäàòè àáî ïðî-
äàòè àêòèâè, ïðàâà òà çîáîâ’ÿçàííÿ, âêëþ÷àþ÷è âêëàäè, ïëàòîñïðîìîæí³é òðåò³é 
îñîá³, áåç íåîáõ³äíîñò³ îòðèìàííÿ áóäü-ÿêî¿ çãîäè, ÿêà â ³íøèõ âèïàäêàõ âèìàãàëàñÿ 
á; (2) ñòâîðèòè ïåðåõ³äíó óñòàíîâó, ÿêà ìîãëà áè ïåðåéíÿòè òà ïðîäîâæóâàòè âè-
êîíóâàòè êðèòè÷í³ ôóíêö³¿ òà æèòòєçäàòíó ä³ÿëüí³ñòü íåïëàòîñïðîìîæíî¿ óñòàíîâè;  
(3) ñòâîðèòè îêðåìó êîìïàí³þ ç óïðàâë³ííÿ àêòèâàìè ³ ïåðåäàòè ¿é äëÿ óïðàâë³ííÿ 
òà ïðèïèíåííÿ ïðàöþþ÷³ àêòèâè àáî àêòèâè, ÿê³ ñêëàäíî îö³íèòè; (4) çä³éñíèòè áåéë-
³í, ùîá çàáåçïå÷èòè àáî äîïîìîãòè çàáåçïå÷èòè áåçïåðåðâí³ñòü âàæëèâèõ ôóíêö³é 
(Кëþ÷îâà õàðàêòåðèñòèêà 3.2, ïóíêòè vi–ix).

«Кëþ÷îâ³ õàðàêòåðèñòèêè…» є ì³æíàðîäíèì «çîëîòèì ñòàíäàðòîì» ó ñôåð³ 
âèâåäåííÿ íåïëàòîñïðîìîæíèõ áàíê³â, ùî є ñèñòåìíî âàæëèâèìè. «Кëþ÷îâ³ õà-
ðàêòåðèñòèêè…» ïðèñêîðèëè õâèëþ ïðàâîâèõ ðåôîðì ó âñüîìó ñâ³ò³ [6, c. 75]. 
Рàäà ô³íàíñîâî¿ ñòàá³ëüíîñò³ ïóáë³êóє çâ³òè ïðî õ³ä âïðîâàäæåííÿ «Кëþ÷îâèõ õàðàê-
òåðèñòèê…» [10].

Базельський Комітет з питань банківського нагляду при Банку міжнарод-
них розрахунків. Ó 2009 ðîö³ Бàçåëüñüêèé êîì³òåò ç áàíê³âñüêîãî íàãëÿäó ñï³ëüíî ç 
М³æíàðîäíîþ àñîö³àö³єþ ñòðàõóâàííÿ âêëàä³â ñôîðìóëþâàëè Ключові принципи 
ефективних систем страхування вкладів [11]. Ó 2014 ðîö³ ö³ Кëþ÷îâ³ ïðèíöèïè 
áóëè îíîâëåí³ ç óðàõóâàííÿì óðîê³â, âèíåñåíèõ ï³ä ÷àñ Сâ³òîâî¿ ô³íàíñîâî¿ êðè-
çè 2007–2009 ðîê³â [11]. Îíîâëåí³ Кëþ÷îâ³ ïðèíöèïè çàáåçïå÷èëè óçãîäæåí³ñòü ç 
Кëþ÷îâèìè õàðàêòåðèñòèêàìè Рàäè ô³íàíñîâî¿ ñòàá³ëüíîñò³, à òàêîæ ïîñèëèëè ðîëü 
îðãàíó ñòðàõóâàííÿ äåïîçèò³â ó âðåãóëþâàííþ íåïëàòîñïðîìîæíîñò³ áàíê³â [12]. 
Тàê, Пðèíöèï 14 ïåðåäáà÷àє, ùî ïîðÿäîê âðåãóëþâàííÿ òà çàõèñòó âêëàäíèê³â íå 
ïîâèíåí îáìåæóâàòèñÿ â³äøêîäóâàííÿì âêëàä³â. Îðãàíè âðåãóëþâàííÿ ïîâèíí³ ìàòè 
åôåêòèâí³ ³íñòðóìåíòè âðåãóëþâàííÿ, ïðèçíà÷åí³ äëÿ çáåðåæåííÿ êðèòè÷íî âàæëè-
âèõ ôóíêö³é áàíê³â òà âðåãóëþâàííÿ áàíê³â. Цå, çîêðåìà, âêëþ÷àє ïîâíîâàæåííÿ 
çì³íþâàòè àáî çâ³ëüíÿòè âèùå êåð³âíèöòâî, ðîçðèâàòè äîãîâîðè, ïåðåäàâàòè òà ïðî-
äàâàòè àêòèâè òà çîáîâ’ÿçàííÿ, ñïèñóâàòè ÷è êîíâåðòóâàòè áîðã ó âëàñíèé êàï³òàë 
òà/àáî ñòâîðþâàòè òèì÷àñîâó ïåðåõ³äíó óñòàíîâó.

Ó ëèñòîïàä³ 2010 ðîêó áóâ çàòâåðäæåíèé äîêóìåíò Бàçåëüñüêîãî êîì³òåòó ç áàí-
ê³âñüêîãî íàãëÿäó (Базель III) ÿê êëþ÷îâèé äîêóìåíò ïîñòêðèçîâèõ ðåôîðì ñïðÿìî-
âàíèé íà ïîñèëåííÿ ì³í³ìàëüíèõ ñòàíäàðò³â ñò³éêîñò³, ùîá ì³í³ì³çóâàòè éìîâ³ðí³ñòü 
íåïëàòîñïðîìîæíîñò³ ô³íàíñîâèõ óñòàíîâ, à òàêîæ çìåíøèòè âïëèâ³ ¿õ íåïëàòî-
ñïðîìîæíîñò³ íà ô³íàíñîâó ñèñòåìó òà åêîíîì³êó â ö³ëîìó. Îñíîâíèìè çì³íàìè çã³ä-
íî ç âèìîãàìè Бàçåëü III є: (1) ï³äâèùåííÿ ÿêîñò³ òà ð³âíÿ êàï³òàëó; (2) çá³ëüøåí-
íÿ ðèçèêîâîãî êàï³òàëó; (3) âêëþ÷åííÿ âèìîãè ùîäî êîåô³ö³єíòà ëåâåðèäæó;  
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(4) çàïðîâàäæåííÿ áóôåð³â êàï³òàëó äëÿ ïîì’ÿêøåííÿ ð³çíèõ äæåðåë ñèñòåìíîãî ðèçèêó;  
(5) çìåíøåííÿ ðèçèêó ë³êâ³äíîñò³ ÷åðåç êîåô³ö³єíò ïîêðèòòÿ ë³êâ³äí³ñòþ ³ êîåô³ö³єíò ÷è-
ñòîãî ñòàá³ëüíîãî ô³íàíñóâàííÿ; òà (6) âäîñêîíàëåííÿ «ìîäåë³ ñåê'þðèòèçàö³¿» [4, c. 21].

Міжнародний валютний фонд і Світовий банк. 17 êâ³òíÿ 2009 ðîêó М³æíàðîä-
íèé âàëþòíèé ôîíä òà Сâ³òîâèé áàíê îïóáë³êóâàëè äîñë³äæåííÿ ï³ä íàçâîþ «Îãëÿä 
çàêîíîäàâ÷î¿, ³íñòèòóö³éíî¿ òà íîðìàòèâíî¿ áàçè äëÿ áàíê³âñüêî¿ íåïëàòîñïðîìîæ-
íîñò³» [13]. Цå äîñë³äæåííÿ ñèñòåìíî îïèñóє ³íñòèòóö³éíó òà íîðìàòèâíî-ïðàâîâó 
áàçó, ÿêó êðà¿íà ìàє çàïðîâàäèòè äëÿ âèâåäåííÿ íåïëàòîñïðîìîæíèõ áàíê³â ç ðèíêó. 
Дîäàòêîâî, ó ÷åðâí³ 2010 ðîêó М³æíàðîäíèé âàëþòíèé ôîíä îïóáë³êóâàâ çâ³ò ïðî 
òðàíñêîðäîíí³ àñïåêòè – “Вðåãóëþâàííÿ òðàíñêîðäîííèõ áàíê³â – çàïðîïîíîâàíà 
ïðàâîâà áàçà äëÿ ïîêðàùåíîãî êîîðäèíóâàííÿ” [14]. 

Законодавство ЄС. Рîçâèòîê ðåãóëþâàííÿ ä³ÿëüíîñò³ íåïëàòîñïðîìîæíîñò³ áàí-
ê³â ³ ñèñòåì ãàðàíòóâàííÿ âêëàä³â ó ЄС â³äáóâàâñÿ â ðóñë³ çàãàëüíîñâ³òîâèõ òåíäåí-
ö³é. Пî÷èíàþ÷è ç 2010 ðîêó Єâðîïåéñüêà êîì³ñ³ÿ çàïðîïîíóâàëà á³ëüøå 20 àêò³â 
ç ìåòîþ çàáåçïå÷åííÿ ñòàá³ëüíîñò³ ³ áåçïåêè ô³íàíñîâîãî ñåêòîðó. Îäíèì ³ç êëþ-
÷îâèõ äîêóìåíò³â є Дèðåêòèâà 2014/59/ЄС Єâðîïåéñüêîãî Пàðëàìåíòó òà Рàäè 
â³ä 15 òðàâíÿ 2014 ðîêó ïðî âñòàíîâëåííÿ ðàìîê äëÿ â³äíîâëåííÿ òà ñàíàö³¿ êðå-
äèòíèõ óñòàíîâ òà ³íâåñòèö³éíèõ êîìïàí³é òà âíåñåííÿ çì³í äî Дèðåêòèâè Рàäè 
82/891/ЄЕС òà Дèðåêòèâ 2001/24/ЄС, 2002/47/ЄС, 2004/25/ЄС, 2005/56/
ЄС, 2007/36/ЄС, 2011/35/ЄС, 2012/30/ЄС ³ 2013/36/ЄС, à òàêîæ Рåãëàìåíòó 
(ЄС) № 1093/2010 ³ (ЄС) № 648/2012 Єâðîïåéñüêîãî Пàðëàìåíòó òà Рàäè (Bank 
Recovery and Resolution Directive, або BRRD) [15].

Вïðîâàäæåííÿ BRRD â³äîáðàæàє «Кëþ÷îâ³ õàðàêòåðèñòèêè…» òà ìàє íà ìåò³ 
ì³í³ì³çóâàòè âèêîðèñòàííÿ êîøò³â ïëàòíèê³â ïîäàòê³â äëÿ âðåãóëþâàííÿ íåïëàòî-
ñïðîìîæíèõ áàíê³â. Пîä³áíî äî Кëþ÷îâèõ õàðàêòåðèñòèê, BRRD ïåðåäáà÷àє ÷îòèðè 
îñíîâí³ ³íñòðóìåíòè âðåãóëþâàííÿ íåïëàòîñïðîìîæíèõ áàíê³â: (1) ïðîäàæ á³çíåñó 
(sale of business), ÿêèé äîçâîëÿє îðãàíó âðåãóëþâàííÿ ïðîäàòè âñþ àáî ÷àñòèíó íå-
ïëàòîñïðîìîæíî¿ ô³íàíñîâî¿ óñòàíîâè ïðèâàòíîìó ³íâåñòîðó, (2) ïåðåõ³äíà óñòàíîâà 
(bridge institution), ÿêèé ïåðåäáà÷àє ïåðåäà÷ó õîðîøèõ àêòèâ³â ³ îñíîâíèõ ôóíê-
ö³é íåïëàòîñïðîìîæíî¿ ô³íàíñîâî¿ óñòàíîâè íîâ³é òèì÷àñîâ³é ô³íàíñîâ³é óñòàíîâ³ 
(çîêðåìà, ïåðåõ³äíîìó áàíêó) ç ìåòîþ ¿¿ ïðîäàæó ³íâåñòîðó; (3) âèä³ëåííÿ àêòèâ³â 
(asset separation tool) ³íñòðóìåíò ïîä³ëó àêòèâ³â, ÿêèé äîçâîëÿє çä³éñíèòè ³çîëÿö³þ 
«ïîãàíèõ» àêòèâ³â íåïëàòîñïðîìîæíîãî áàíêó â ñèñòåì³ óïðàâë³ííÿ àêòèâàìè äëÿ ïî-
äàëüøî¿ ïëàíîâî¿ éîãî ë³êâ³äàö³¿, ÿêùî íåãàéíà ë³êâ³äàö³ÿ òàêîãî áàíêó íåâèïðàâäàíà 
â ïîòî÷íèõ ðèíêîâèõ óìîâàõ òà (4) áåéë-³í (bail-in), ³íñòðóìåíò ðåçåðâíîãî ô³íàíñó-
âàííÿ, ÿêèé çàáåçïå÷óє ïîêðèòòÿ çáèòê³â àêö³îíåðàìè òà êðåäèòîðàìè íåïëàòîñïðî-
ìîæíî¿ ô³íàíñîâî¿ óñòàíîâè [4, c. 5].

Перспективи розвитку міжнародних стандартів. Тåïåð³øí³ ñòàíäàðòè, ðîçðî-
áëåí³ ï³ñëÿ Сâ³òîâî¿ ô³íàíñîâî¿ êðèçè 2007–2009 ðîê³â, ñïðÿìîâàí³ íà âðåãóëþâàííÿ 
âåëèêèõ, ñèñòåìíî âàæëèâèõ áàíê³â. Вâàæàëîñÿ, ùî ìàë³ òà ñåðåäí³ áàíêè ïîâèíí³ 
ë³êâ³äîâóâàòèñÿ â³äïîâ³äíî äî íàö³îíàëüíîãî çàêîíîäàâñòâà ïðî áàíêðóòñòâî. Рàçîì 
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ç òèì, òàêèé ï³äõ³ä âèÿâèâñÿ äèñêóñ³éíèì, àäæå íåð³äêî ë³êâ³äàö³ÿ ìîæå áóòè ìåíø 
åôåêòèâíèì òà á³ëüø âèòðàòíèì ñïîñîáîì, í³æ ïåðåäà÷à ïðàöþþ÷èõ àêòèâ³â òà âñ³õ 
àáî ÷àñòèíè çîáîâ’ÿçàíü, ó òîìó ÷èñë³ âêëàä³â. Кð³ì òîãî, çàêîíîäàâñòâî ïðî íåïëà-
òîñïðîìîæí³ñòü áàíê³â íåð³äêî íå óçãîäæóâàëîñÿ ç çàêîíîäàâñòâîì ïðî êîðïîðàòèâíå 
áàíêðóòñòâî. Цå âèêëèêàëî íåîáõ³äí³ñòü ïîäàëüøî¿ ðîçðîáêè ì³æíàðîäíèõ ðåêîìåíäà-
ö³é. Ç ö³єþ ìåòîþ ó ãðóäí³ 2021 ðîêó áóëà ñòâîðåíà Рîáî÷à ãðóïà ÓÍІДРÓÀ ïðî íå-
ïëàòîñïðîìîæí³ñòü áàíê³â. Рîáî÷à ãðóïà ãîòóє ðåêîìåíäàö³¿ ùîäî ðåæèìó âèâåäåííÿ 
ìàëèõ òà ñåðåäí³õ áàíê³â, ÿê³ ïëàíóþòü ïðèéíÿòè òà îïóáë³êóâàòè ó 2024 ðîö³ [16].

Кð³ì òîãî, Єâðîïåéñüêà êîì³ñ³ÿ ãîòóє çì³íè äî ïðàâîâîãî ðåãóëþâàííÿ âèâåäåííÿ 
áàíê³â ç ðèíêó òà ñòðàõóâàííÿ äåïîçèò³â. Мåòîþ çàïðîïîíîâàíèõ çì³í є âïðîâàäæåí-
íÿ åôåêòèâíîãî ðåæèìó âèâåäåííÿ íåïëàòîñïðîìîæíèõ áàíê³â áóäü-ÿêîãî ðîçì³ðó òà 
á³çíåñ-ìîäåë³, âêëþ÷àþ÷è ìàë³ áàíêè [17].

Україна. Сèñòåìà ãàðàíòóâàííÿ âêëàä³â â Óêðà¿í³ áóëà çàïðîâàäæåíà Óêàçîì 
Пðåçèäåíòà Óêðà¿íè â³ä 10 âåðåñíÿ 1998 ðîêó № 996/98 «Пðî çàõîäè ùîäî çàõèñòó 
ïðàâ ô³çè÷íèõ îñ³á – âêëàäíèê³â êîìåðö³éíèõ áàíê³â Óêðà¿íè», íà âèêîíàííÿ ÿêîãî 
áóëî ñòâîðåíî Фîíä ãàðàíòóâàííÿ âêëàä³â ô³çè÷íèõ îñ³á (äàë³ – Фîíä) [18]. Фîíä 
ìàâ ïîâíîâàæåííÿ ëèøå “âèïëàòíî¿ êàñè”, òîáòî â³äøêîäóâàííÿ ãàðàíòîâàíèõ âêëà-
ä³â ó âèïàäêó ë³êâ³äàö³¿ íåïëàòîñïðîìîæíîãî áàíêó.

П³ñëÿ Сâ³òîâî¿ ô³íàíñîâî¿ êðèçè 2007–2009 ðîê³â â Óêðà¿í³ ðîçïî÷àòî ðåôîðìó 
ñèñòåìè ãàðàíòóâàííÿ âêëàä³â òà ñèñòåìè ³íñòðóìåíò³â âðåãóëþâàííÿ áàíê³â, ÿêà áè 
çàáåçïå÷èëà äîñÿãíåííÿ ìåòè òàêîãî âðåãóëþâàííÿ, ùî áóëà âèçíàíà íà ì³æíàðîäíî-
ìó ð³âí³. Тàêà ðåôîðìà áóëà ïðîâåäåíà â ðåçóëüòàò³ ïðèéíÿòòÿ 23 ëþòîãî 2012 ðîêó  
Çàêîíó Óêðà¿íè «Пðî ñèñòåìó ãàðàíòóâàííÿ âêëàä³â ô³çè÷íèõ îñ³á», ÿêèé íàáóâ ÷èí-
íîñò³ 21 âåðåñíÿ 2012 ðîêó (äàë³ – Çàêîí ïðî ñèñòåìó ãàðàíòóâàííÿ) [19]. Цèì 
Çàêîíîì ôàêòè÷íî áóëî çàïðîâàäæåíî ³íñòðóìåíòè âðåãóëþâàííÿ áàíê³â, ÿê³ ðîçðî-
áëÿëèñÿ ç óðàõóâàííÿì àìåðèêàíñüêîãî äîñâ³äó. Сòàòòÿ 38 Çàêîíó ïåðåäáà÷àëà òàê³ 
³íñòðóìåíòè: (1) ë³êâ³äàö³ÿ áàíêó ç â³äøêîäóâàííÿì ç áîêó Фîíäó êîøò³â çà âêëàäàìè 
ô³çè÷íèõ îñ³á, (2) ë³êâ³äàö³ÿ áàíêó ç â³ä÷óæåííÿì ó ïðîöåñ³ ë³êâ³äàö³¿ âñ³õ àáî ÷àñòè-
íè éîãî àêòèâ³â ³ çîáîâ’ÿçàíü íà êîðèñòü ïðèéìàþ÷îãî áàíêó; (3) â³ä÷óæåííÿ âñ³õ àáî 
÷àñòèíè àêòèâ³â ³ çîáîâ’ÿçàíü íåïëàòîñïðîìîæíîãî áàíêó íà êîðèñòü ïðèéìàþ÷îãî 
áàíêó ç â³äêëèêàííÿì áàíê³âñüêî¿ ë³öåíç³¿ íåïëàòîñïðîìîæíîãî áàíêó òà ïîäàëüøîþ 
éîãî ë³êâ³äàö³єþ; (4) ñòâîðåííÿ òà ïðîäàæ ³íâåñòîðó ïåðåõ³äíîãî áàíêó ç ïåðåäà÷åþ 
éîìó àêòèâ³â ³ çîáîâ’ÿçàíü íåïëàòîñïðîìîæíîãî áàíêó ³ ïîäàëüøîþ ë³êâ³äàö³єþ íå-
ïëàòîñïðîìîæíîãî áàíêó; (5) ïðîäàæ íåïëàòîñïðîìîæíîãî áàíêó ³íâåñòîðó.

Ó ëèïí³ 2015 ðîêó ³íñòðóìåíòàð³é âðåãóëþâàííÿ íåïëàòîñïðîìîæíèõ áàíê³â áóâ 
âäîñêîíàëåíèé äëÿ ñèñòåìíî âàæëèâèõ áàíê³â [20]. Çàêîíîì áóëî âèêëàäåíî äå-
òàëüíó ïîñë³äîâí³ñòü ä³é ùîäî øâèäêî¿ ïåðåäà÷³ íåïëàòîñïðîìîæíîãî ñèñòåìíî âàæ-
ëèâîãî áàíêó äåðæàâ³ òà éîãî ðåêàï³òàë³çàö³¿. Çàêîíîì òàêîæ çàïðîâàäèâ ùå îäíó 
íîâàö³þ – ìåõàí³çì bail-in ç ìåòîþ ñïèñàííÿ/êîíâåðòàö³¿ ïåâíèõ çîáîâ’ÿçàíü áàíêó 
äëÿ ðåêàï³òàë³çàö³¿ íåïëàòîñïðîìîæíèõ áàíê³â. Çîáîâ’ÿçàííÿ áàíêó ïåðåä ïåâíèìè 
êðåäèòîðàìè ìîæóòü áóòè ïðèïèíåí³ â îáì³í íà àêö³¿ òàêîãî áàíêó íîâî¿ åì³ñ³¿, ðîçì³-
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ùåí³ ïðîïîðö³éíî âàðòîñò³ öèõ çîáîâ’ÿçàíü. Çàêîí äîçâîëÿє âèêîðèñòîâóâàòè bail-in 
ÿê ñàìîñò³éíèé ìåõàí³çì àáî â ïîєäíàíí³ ç ïðîäàæåì á³çíåñó ÷è ïåðåõ³äíîþ óñòàíî-
âîþ. Ó 2016 ðîö³ ПÀТ «ПðèâàòБàíê» ï³äëÿãàâ bail-in çà îïèñàíîþ ïðîöåäóðîþ [21]. 

Íàñòóïíå ðåôîðìóâàííÿ öèõ ³íñòðóìåíò³â ìàє çàâåðøèòèñÿ ³ìïëåìåíòàö³єþ â 
óêðà¿íñüêå çàêîíîäàâñòâî íèçêè àêò³â Çàêîíîäàâñòâà ЄС, çîêðåìà, Дèðåêòèâè BRRD, 
ùî є îäí³єþ ç ïð³îðèòåòíèõ ðåôîðì ô³íàíñîâîãî ñåêòîðà [22].

Висновки і перспективи подальших досліджень. Гëîáàëüíà ô³íàíñîâà êðèçà 
2007–2009 ðîêó ñòàëà ïîøòîâõîì äî ðîçâèòêó ì³æíàðîäíèõ ñòàíäàðò³â ó ñôåð³ âèâå-
äåííÿ íåïëàòîñïðîìîæíèõ âåëèêèõ, ñèñòåìíî âàæëèâèõ áàíê³â ç ðèíêó. Тàê³ ñòàí-
äàðòè áóëè ñïðÿìîâàí³ íà òå, ùîá îáìåæèòè âèêîðèñòàííÿ êîøò³â ïëàòíèê³â ïîäàòê³â 
ïðè âèâåäåíí³ íåïëàòîñïðîìîæíèõ áàíê³â, òà çàïðîïîíóâàòè íàòîì³ñòü åôåêòèâíèé 
íàá³ð ³íøèõ ³íñòðóìåíò³â. Îñòàíí³ âêëþ÷àþòü ïåðåäà÷ó àêö³é, àêòèâ³â òà çîáîâ’ÿçàíü 
íåïëàòîñïðîìîæíîãî áàíêó ³íøîìó ïëàòîñïðîìîæíîìó ó÷àñíèêó ðèíêó, ïåðåõ³äí³é 
óñòàíîâ³ àáî êîìïàí³¿ ç óïðàâë³ííÿ àêòèâàìè, à òàêîæ áåéë-³í. Çàïðîïîíîâàí³ ñòàí-
äàðòè є çíà÷íèì ïðîãðåñîì ó ïðàâîâîìó ðåãóëþâàíí³ âèâåäåííÿ íåïëàòîñïðîìîæíèõ 
áàíê³â. Рàçîì ç òèì, âîíè íå îõîïëþþòü ìàë³ òà ñåðåäí³ áàíêè, ùî âèêëèêàє íåîá-
õ³äí³ñòü ðîçðîáêè äîäàòêîâèõ ñòàíäàðò³â. Îñòàíí³ ðîçðîáëÿþòüñÿ ðîáî÷îþ ãðóïîþ 
ÓÍІДРÓÀ. ЄС òàêîæ ãîòóє â³äïîâ³äí³ çì³íè. Óêðà¿íñüêå çàêîíîäàâñòâî ïðî ñèñòåìó 
ãàðàíòóâàííÿ âêëàä³â ³ âèâåäåííÿ áàíê³â ç ðèíêó íà ñüîãîäí³øí³é äåíü є äîñèòü ïðî-
ãðåñèâíèì ³ âêëþ÷àє îñíîâí³ ³íñòðóìåíòè ðîáîòè ç íåïëàòîñïðîìîæíèìè áàíêàìè, 
ùî ïðîïîíóþòüñÿ ì³æíàðîäíèìè ñòàíäàðòàìè. Рàçîì ç òèì, êîíöåïö³ÿ òàêèõ ³íñòðó-
ìåíò³â ïîòðåáóє äîîïðàöþâàííÿ ³ ïðèâåäåííÿ ó â³äïîâ³äí³ñòü äî EU acquis. Пîäàëüø³ 
äîñë³äæåííÿ ìîæóòü áóòè ñïðÿìîâàí³ íà ïðîïîíóâàííÿ øëÿõ³â ³ìïëåìåíòàö³¿ EU 
acquis òà íàéêðàùèõ ì³æíàðîäíèõ ïðàêòèê â çàêîíîäàâñòâî Óêðà¿íè.
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Анотація
Ященко К. Ю. Загальна характеристика правового регулювання виведення непла-

тоспрожних банків з ринку: розвиток та перспективи. – Сòàòòÿ.
Сâ³òîâà ô³íàíñîâà êðèçà 2007–2009 ðîê³â âèÿâèëà ïðîáëåìó âåëèêèõ, ñèñòåìíîâàæëè-

âèõ áàíê³â, ÷èє áàíêðóòñòâî íå ìîæíà áóëî äîïóñòèòè ó çâ’ÿçêó ³ç ìîæëèâèì ñèñòåìíèì 
âïëèâîì òà çàãðîçîþ äëÿ ô³íàíñîâî¿ ñòàá³ëüíîñò³. Ó ÷àñè êðèçè íå áóëî åôåêòèâíîãî ï³äõî-
äó äî âèâåäåííÿ íåïëàòîñïðîìîæíèõ áàíê³â ç ðèíêó. Кðà¿íè ЄС âèä³ëÿëè çíà÷í³ äåðæàâí³ 
êîøòè, ùîá âðÿòóâàòè íåïëàòîñïðîìîæí³ áàíêè. Щîá ì³í³ì³çóâàòè âèêîðèñòàííÿ êîøò³â 
ïëàòíèê³â ïîäàòê³â, à òàêîæ çàïðîïîíóâàòè åôåêòèâí³ ³íñòðóìåíòè âðåãóëþâàííÿ ô³íàí-
ñîâèõ óñòàíîâ, ðÿä ì³æíàðîäíèõ óñòàíîâ – Рàäà Ф³íàíñîâî¿ Сòàá³ëüíîñò³, Бàçåëüñüêèé 
Кîì³òåò ç ïèòàíü áàíê³âñüêîãî íàãëÿäó ïðè Бàíêó ì³æíàðîäíèõ ðîçðàõóíê³â, М³æíàðîäíèé 
âàëþòíèé ôîíä òà Сâ³òîâèé áàíê – ðîçðîáèëè câî¿ ïóáë³êàö³¿, ðåêîìåíäàö³¿ òà ñòàíäàðòè. 
Çîëîòèì ñòàíäàðòîì ââàæàєòüñÿ «Кëþ÷îâ³ õàðàêòåðèñòèêè åôåêòèâíèõ ðåæèì³â âðåãóëþ-
âàííÿ ô³íàíñîâèõ óñòàíîâ» Рàäè ô³íàíñîâî¿ ñòàá³ëüíîñò³, ÿê³, çîêðåìà, ïåðåäáà÷èëè òàê³ 
³íñòðóìåíòè âðåãóëþâàííÿ ÿê áåéë-³í, ïåðåäà÷à àêòèâ³â, ïðàâ òà çîáîâ’ÿçàíü íåïëàòîñïðî-
ìîæíîãî áàíêó ïëàòîñïðîìîæí³é òðåò³é îñîá³, ïåðåõ³äíîìó áàíêó òà êîìïàí³¿ ç óïðàâ-
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ë³ííÿ àêòèâàìè. «Кëþ÷îâ³ õàðàêòåðèñòèêè…» â³äîáðàæåí³ y Дèðåêòèâ³ ïðî â³äíîâëåííÿ 
ïëàòîñïðîìîæíîñò³ òà âðåãóëþâàííÿ áàíê³â (Bank Recovery and Resolution Directive). Çà-
ïðîïîíîâàí³ ñòàíäàðòè є çíà÷íèì ïðîãðåñîì ó ïðàâîâîìó ðåãóëþâàíí³ âèâåäåííÿ íåïëàòî-
ñïðîìîæíèõ áàíê³â. Рàçîì ç òèì, âîíè íå îõîïëþþòü ìàë³ òà ñåðåäí³ áàíêè, ùî âèêëèêàє 
íåîáõ³äí³ñòü ðîçðîáêè äîäàòêîâèõ ñòàíäàðò³â àáî ðåêîìåíäàö³é. Îñòàíí³ ðîçðîáëÿþòüñÿ ðî-
áî÷îþ ãðóïîþ ÓÍІДРÓÀ, ñòâîðåíîþ ó ãðóäí³ 2021 ðîêó. Рîáî÷à ãðóïà ïëàíóє îïóáë³êóâàòè 
ñâî¿ ðåêîìåíäàö³¿ ó 2024 ðîö³. ЄС òàêîæ ãîòóє â³äïîâ³äí³ çì³íè. Óêðà¿íñüêå çàêîíîäàâñòâî 
ïðî ñèñòåìó ãàðàíòóâàííÿ âêëàä³â ³ âèâåäåííÿ áàíê³â ç ðèíêó íà ñüîãîäí³øí³é äåíü є äî-
ñèòü ïðîãðåñèâíèì ³ âêëþ÷àє îñíîâí³ ³íñòðóìåíòè ðîáîòè ç íåïëàòîñïðîìîæíèìè áàíêàìè, 
ùî ïðîïîíóþòüñÿ ì³æíàðîäíèìè ñòàíäàðòàìè. Рàçîì ç òèì, êîíöåïö³ÿ òàêèõ ³íñòðóìåíò³â 
ïîòðåáóє äîîïðàöþâàííÿ ³ ïðèâåäåííÿ ó â³äïîâ³äí³ñòü äî EU acquis, ùî є îäí³єþ ç ïð³îðè-
òåòíèõ ðåôîðì ô³íàíñîâîãî ñåêòîðà.

Ключові слова: Кëþ÷îâ³ õàðàêòåðèñòèêè åôåêòèâíèõ ðåæèì³â âðåãóëþâàííÿ ô³íàíñî-
âèõ óñòàíîâ, Кëþ÷îâ³ ïðèíöèïè åôåêòèâíèõ ñèñòåì ñòðàõóâàííÿ âêëàä³â, Бàçåëü III, Дè-
ðåêòèâà ïðî â³äíîâëåííÿ òà âðåãóëþâàííÿ áàíê³â, Çàêîí ïðî ñèñòåìó ãàðàíòóâàííÿ âêëàä³â 
ô³çè÷íèõ îñ³á, Фîíä ãàðàíòóâàííÿ âêëàä³â ô³çè÷íèõ îñ³á.

Summary
Yashchenko K. Y. General review of bank failure management framework: developments 

and perspectives. – Article.
The 2007–2009 Global financial crisis the revealed the issue of big, systemically important 

banks whose bankruptcy countries could not afford because of possible systemic impact and 
threat to financial stability. At the time of crisis, there was no effective approach to bank failure 
management. EU countries used significant public funds to save failed banks. To minimize the 
use of taxpayers' money and to suggest effective resolution tools, a number of international 
institutions – Financial Stability Board, Basel Committee on Banking Supervision of the Bank 
for International Settlements, International Monetary Fund and World Bank – developed 
publications, recommendations, and standards. The Key Attributes of Effective Resolution 
Regimes for Financial Institutions by the Financial Stability Board is considered to be a golden 
standard and provides, in particular, for such resolution tools as bail-in, transfer of assets, rights 
and obligations to a solvent third party, a bridge bank or an asset management company. The 
Key Attributes are reflected in the Bank Recovery and Resolution Directive. Said standards 
developed contributed significantly towards the development of bank resolution frameworks. 
However, it should be noted that they do not cover small and medium sized banks. So, there is a 
need to develop additional set of standards or recommendations. The latter are being developed 
by the UNIDROIT working group, which was created in December 2021. The working group 
plans to publish its recommendations in 2024. The EU is also preparing changes in this regard. 
Ukrainian legislation on household deposit guarantee and bank resolution to date is quite 
progressive today and includes main tools for bank resolution provided in the international 
standards. At the same time, the concept of such instruments needs to be further improved 
and aligned with the EU acquis, which is one of the priority reforms in the financial sector.

Key words: Key Attributes of Effective Resolution Regimes, Core Principles for Effective 
Deposit Insurance Systems, Basel III, Bank Recovery and Resolution Directive, Household 
Deposit Guarantee System Law, Household Deposit Guarantee Fund.
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