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Problem statement and its connection with important scientific or
practical tasks. The importance of associations in the modern societies and
states is enormous. They unite people and legal persons into the territory-
based or the interest-based groups. They constantly develop and exist in
different organizational forms. They represent the views and needs of the
different groups of people — majorities, minorities, created on the different
basics — economic, political, religious, sexual etc. They participate in the state
building and in the building of civil society. They take part in elections to
create democratically functioning state and municipal authorities. They create
the ‘legal-free’ space between the society and the state, which is known as
the ‘civil society’.

The associations come in different forms — churches, charities, trade-
unions, sport club, political parties and so on. In the democracies they are
created by the initiative of people or non-public legal persons (without influ-
ence of state and municipal bodies and officials), function without such an
influence and have voluntary membership — or no membership at all. That is
why the regulation of associations is one of the most important problems in
every country — based on the national history and traditions, the most effect-
ive approach should be developed.

Analysis of recent research and publications, which initiated the
solution of this problem and on which the author relies, highlight-
ing previously unresolved parts of the overall problem to which the
article is devoted. Associations, different aspects of their functioning and
studying, are the subject of the research of politicians, sociologists, econo-
mists and surely lawyers. The associations are regulated by the administrative
law (registration, control of their activity, penalties for the felonies), civil law
(property of the associations, other resources of the associations), tax law
(taxation of the associations, taxation of the people and companies that do
the donations), and criminal law (penalties for the crimes). But the basics
of this regulation are created by the norms of the constitutional law. In this
article the author uses mostly Constitution of Ukraine 1996, laws of Ukraine
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at the researched topic, as well as the case law — the case of Koretskyy and
others v. Ukraine (Application no. 40269 /02). Some of the theoretical provi-
sions are grounded on the works of the legal scientists, that research the right
to associate (see [1 - 5]).

The aim of the article is to show the perspectives of the improvement the
Law of Ukraine ‘On Civic Associations’ (2012).

This Law of Ukraine was passed during the period of the country’s develop-
ment, when European integration wasn’t a priority, so now it is urgent to
change it in accordance with the main values of the European constitution-
alism.

Constitutionalism is the main concept of the branch of constitutional law.
Constitutionalism is a political-legal theory that develops for centuries — since
the Magna Charta was introduced in 1215. Thus, constitutionalism changes
constantly, according to the main values of the state and society.

There are many definitions of the constitutionalism. Constitutionalism is
both the political and the legal doctrine. The legal understanding of the consti-
tutionalism states that it is the special regime of the functioning of the state
authorities. This regime is based on the certain principles. Most of them are
in the Ukrainian Constitution since 1996, but aren’t reflected in the current
legislation, including the NGO'’s legislation.

The principles of constitutionalism show the main values of the constitu-
tionalism. Because of that, the researchers consider these principles as the
opened list of the modern state characteristics. The principles can be changed
and modified in order to serve the main goal of the state. Modern Ukrainian
state (and thus the modern Ukrainian constitutionalism) sees the human
being, his or her life and health, honour and dignity, inviolability and security
as its main value. Thus, associations are extremely important to achieve this
goal — creation of the social state in Ukraine (Article 3 of the Constitution of
Ukraine).

The principles of the modern Ukrainian constitutionalism could be found
in the text of the Constitution, mostly in Chapter 1. The list includes the
principle of separation of powers, the principle of the checks and balances, the
principles of guaranteeing of the local self-government, the principle of the
rule of law and many others.

There are some principles of constitutionalism relating to the associations.
Principle of sovereignty of the people includes the possibility and the real
ability of the people to take part in the state and local government. One of
the forms of taking part in the state and local government is through the
elections. In Ukraine the political parties can suggest the lists of their candi-
dates to the Verkhovna Rada, Verkhovna Rada of the Autonomic Republic of
Crimea and the local councils, and recommend their candidates to be elected
the President of Ukraine, or the head of some local council. Other types of
associations have the possibility to nominate the candidates to be elected the
President of Ukraine, or the head of some local council. But they can contrib-
ute the election process by observing, agitating and other activities. This is
only one example of how the associations take part in the implementation of
the principle of sovereignty of the people in Ukraine.
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Principle of support of civil society is connected with the association’s
activity. In fact, associations mostly form the civil society. The rights and
possibilities, the legal status of the associations in the country show the
situation with the state support of the civil society. In order to encourage
the development of the civil society, the country usually revises the laws on
associations.

Principle of the rule of law has a great impact on the associations and
is protected by them tremendously. One of the main activities of the asso-
ciations is lobbying and advocacy activity. Due to the organized groups of
people (associations) the attention of the state authorities is attracted to the
current problems.

Principle of the social state is connected with the high social standards.
Trade unions and other types of the associations contribute a lot, when it
comes about the solving the problem with the low level of the social guaran-
tees of the human rights. Another aspect of the principle of the social state is
the corporate social responsibility — a new theory within law and economics.
According to this theory, each association should function in the way which
is the friendliest to the society, state, ecology and so on. The concept of the
corporate social responsibility is a new trend within the constitutionalism.
The importance of the corporate social responsibility is enormous, that is
why probably soon the list of the principles of the Ukrainian constitutionalism
will include one more principle — the principle of state support of corporate
social responsibility.

Principle of priority of human rights compared to the state’s rights
supposes the priority of all of the human rights, including collective (freedom
of associations) to the state’s rights. This principle is implemented mostly in
constitutional, civil and criminal national legislation.

Human rights in a democratic state are the highest value, the centre of
the doctrinal understanding of the constitutionalism. Human rights are the
centre of the subject of the branch of constitutional law — as this branch
regulates three main groups of the social relationships. The first group is the
legal status of the personality (the main part of it are the human rights). Two
other groups — the form of the state and the basics of the society — state
interaction — are closely connected with the human rights. The form of the
democratic state is usually designed in a way that encourages the human
rights’ protection. The interaction of the society and the state is only effective
when the human rights are not only proclaimed, but also real.

The interaction of the society and the state is possible mostly due to the
freedom of associations and freedom of expression (freedom of speech). These
two Ireedoms are among the oldest in the list of human rights. The freedom of
associations and freedom of expression have universal status and are included
in the various international standards of human rights, including the Universal
Declaration of Human Rights 1948.

Freedom of expression is a wider version of freedom of speech. The free-
dom of speech is used to define the freedom of verbal speech, while the free-
dom of expression includes not only the verbal speech, but also popularization
and imparting of the information in all of the possible ways.
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Freedom of associations is the human right of the first generation. It helps
to express, promote, pursue and defend collectively the common interests of
the group of people, as well as to form groups.

Constitution of Ukraine guarantees the freedom of associations in Chap-
ter II, Articles 36-37. According to Article 36, citizens of Ukraine have the
right to freedom of association in political parties and public organisations
for the exercise and protection of their rights and freedoms and for the satis-
faction of their political, economic, social, cultural and other interests, with
the exception of restrictions established by law in the interests of national
security and public order, the protection of the health of the population or the
protection of rights and freedoms of other persons.

As one can see, the text of Article 36 is created according to the inter-
national standards.

European integration efforts of Ukraine should emphasize the influence
of the European Court of Human Rights’ decisions. Ukraine recognises the
importance of the decisions of the European Court of Human Rights (ECHR)
and always follows them. According to the international duties of Ukraine,
these decisions are obligatory for our country. On January, 1, 2011 there were
more than 35 decisions of the ECHR concerning the freedom of associations.
One of the decisions was on the case of Koretskyy and others v. Ukraine
(Application no. 40269 /02).

Mr. Koretskyy and other applicants live in Kyiv, and on 7 June 2000
the applicants and two other persons founded an association named “Civic
Committee for the Preservation of Wild (Indigenous) Natural Areas in Berez-
nyaky”, the “Civic Committee”). Mr Koretskyy was elected as the Civic
Committee’s head. On 27 July 2000 the applicants filed an application for the
State registration of the Civic Committee together with a copy of its Articles
of Association with the Kyiv City Department of Justice. The Civic Committee
is a non-governmental (NGO), non-profit organisation.

On an unspecified date the application and Articles of association were
returned to the applicants and they were advised to make changes to the
text, which were noted down by the City Department in the same documents.
In particular, several sentences and paragraphs were crossed out, includ-
ing paragraphs 3.1, 5.1 (d), and 6.4. Some other parts of the Articles were
rephrased or amended, like, for instance, the word “lobbying” in paragraph 4.2
(eg) was replaced by “submission of propositions” and the phrase “to carry out
non-governmental ecological expert examinations” in paragraph 5.1 (i) was
reformulated to the effect that the Civic Committee could carry out ecological
expert examination on a “voluntary basis”.

According to the applicants, on 6 September 2000 they submitted the
redrafted version of the Articles of association, in which the Department’s
amendments were partially accepted. The Government denied this.

By the letter of 18 September 2000, the City Department informed the
applicants of its refusal to register the Civic Committee on the ground that
its Articles had not been drafted in accordance with the domestic law. In par-
ticular, the Civic Committee’s status was not indicated; the provision that the
Civic Committee could have representative offices in other cities and towns of
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Ukraine did not correspond to the provision that its activities were to be car-
ried out on the territory of Kyiv; the Articles listed two aims of the organisa-
tion instead of one aim and tasks; the Executive Board of the Civic Committee
was entrusted with economic functions while section 24 of the Associations
of Citizens Act envisaged that the economic activities of an association could
only be carried through separate legal entities which it could establish for
that specific purpose; and the provisions that the Civic Committee could carry
out publishing activities on its own and involve volunteers in its activities as
members were contrary to the same law. Finally, the applicants had not taken
into account all the corrections made to the text of the Articles of association
and they had submitted a copy of the document showing that they had paid
registration fees, while the original was required.

The applicants continued to negotiate with the registered body, but also
to carry out certain activities of the Civic Committee, in particular, publishing
Articles on its behalf in various newspapers.

On 30 November 2000 the applicants lodged a complaint with the Pecher-
skyy District Court of Kyiv, seeking the annulment of the City Department’s
decision not to register the Civic Committee. They alleged a violation of
their right to form an association and the right to freely choose its aims
and areas of activities. They also argued that the reasons for the refusal
to register their association had been based on an incorrect interpretation
and application of the relevant law by the City Department. Furthermore,
according to them, the City Department had failed to take into account the
amended version of the Articles of Association, which they annexed to their
complaint to the court.

Within the period of 2 years the applicants used all the legal possibilities to
solve their case in the Ukrainian courts. Finally, on 14 March 2002 a panel of
three judges of the Supreme Court rejected the applicants’ request for leave
to appeal in cassation, finding no grounds for examination of the case by the
Civil Cases Chamber of the Supreme Court.

On 7 July 2002 the applicants decided to liquidate the Civic Committee
and discontinued its activities.

Using the European Convention on Human Rights, the Ukrainian Constitu-
tion, the Laws and bylaws of Ukraine, the European Court of Human Rights
came to such overall conclusions:

- that there has been a violation of Article 11 of the Convention.

- that each applicant should be awarded EUR 1,500 in respect of non-pecu-
niary damage (Mr. S. Koretskyy claimed EUR 6,000) and the other applicants
claimed EUR 3,000 each in respect of pecuniary and non-pecuniary damage.
They stated that, given his managerial responsibilities in respect of the Civic
Committee and his professional experience in the field of ecology of more than
thirty years, Mr. S. Koretskyy’s moral suffering because of the violation of his
rights under Article 11 of the Convention had been greater than that of the
other applicants. The applicants did not specify the nature of the pecuniary
damage they had allegedly suffered) ;

- that the applicants should be awarded the requested sum of EUR 1,600
for costs and expenses in the proceedings before the Court.
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Conclusion. As for the Ukrainian legislation on the NGOs, the Court did
not find it necessary in the circumstances to determine whether the fact that the
authorities made changes and amendments to the text of the Articles of associ-
ation, thereby indicating the provisions which they thought were not in compli-
ance with the law and proposing the wording which, according to them, would
satisfy the existing legal requirements, raises a separate issue under Article 11
of the Convention. Ukraine has a new law ‘On Civic Associations’ now, but
some of the facts, stated by the ECHR, aren’t included into it. There is one more
trend how the legislation on NGOs might be modernized in the nearest future.

The article shows the perspectives of the improvement the Law of Ukraine
‘On Civic Associations’ (2012). Nowadays there is a necessity to do this,
regarding the European integration perspectives of the government and wish-
es of the biggest part of the Ukrainian population. The first direction of
the improvement is to change certain articles of this Law in accordance with
the principles of the European constitutionalism (they already are in the
Ukrainian Constitution). The second direction covers the usage of the preced-
ents of the European Court of Human Rights.
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Summary

Mishyna N. V. Ukrainian legislation on associations: constitutional axiology and
the European court of human rights’ case Koretskyy and others v. Ukraine. — Article.

The importance of associations in the modern societies and states is enormous. They unite
people and legal persons into the territory-based or the interest-based groups. They constantly
develop and exist in different organizational forms. They represent the views and needs of the
different groups of people — majorities, minorities, created on the different basics — economic,
political, religious, sexual etc. They participate in the state building and in the building of civil
society. They take part in elections to create democratically functioning state and municipal
authorities. They create the ‘legal-free’ space between the society and the state, which is
known as the ‘civil society’.

The article shows the perspectives of the improvement the Law of Ukraine ‘On Civic
Associations’ (2012). Nowadays there is a necessity to do this, regarding the European
integration perspectives of the government and wishes of the biggest part of the Ukrainian
population. The first direction of the improvement is to change certain articles of this Law
in accordance with the principles of the European constitutionalism (they already are in the
Ukrainian Constitution). The second direction covers the usage of the precedents of the
European Court of Human Rights.

Analyzing provisions of the Constitution of Ukraine 1996, principles of the modern
Ukrainian constitutionalism and the judgement on case of Koretskyy and others v. Ukraine
(Application no. 40269 /02), author formulates technical proposals based on it. For example, as
for the Ukrainian legislation on the NGOs, the European Court of Human Rights did not find



Mishyna N. V. Ukrainian legislation on associations: constitutional axiology... 63

necessary in the circumstances of the case to determine whether the fact that the authorities
made changes and amendments to the text of the Articles of association, thereby indicating the
provisions which they thought were not in compliance with the law and proposing the wording
which, according to them, would satisfy the existing legal requirements, raises a separate issue
under Article 11 of the Convention. Ukraine has a new law ‘On Civic Associations’ now, but
some of the facts, stated by the ECHR, aren’t included into it. There is one more trend how
the legislation on NGOs might be modernized in the nearest future.

Key words: civil society, associations, constitutionalism, axiology, principles of the
constitutionalism, European Court of Human Rights.

AHoTauis

Miwuna H. B. 3akoHOmaBCTBO YKpaiHM mpo 00'¢qHAHHA: KOHCTHTYLiHHA aKCioJoTis
Ta cnpaBa €BponeicbKoro cyay 3 npas aoguHu «Kopeubkuit Ta iHmi npotu YkpaiHu». —
Crarrs.

3HaueHHsl acoujaliil y Cy4acHHMX CYCHINbCTBax i Hep:KaBax Besudye3He. BoHU 06'e€IHYIOTh
JIIOZleH | IOpPUAMYHHUX 0Ci6 Y IpyNH 3a TePUTOpPi€lo NPOXKUBaHHA a0 rpynu 3a iHTepecamu. Bonu
MOCTIHHO PO3BHBAIOTbCS Ta iCHYIOTh Yy PI3HUX opraHisauifiHux (opmax. BoHH pempeseHTYIOTh
NOTJIIAN Ta NOTPeOH Pi3HUX I'PyN Jioaeld — OibIIOCT], MEHIINH, CTBOPEHUX HA Pi3HUX 3acagax —
€KOHOMIUHHX, TIOJNITHYHUX, PeJiriiHuX, ceKCcyaslbHHX Tollo. BoHM 6epyThb y4acTb y po36ymoBi
JepKaBy Ta po30YLOBi IPOMaAsIHCBKOTO CycHinbcTBa. BoHU 6epyTh ydacTs y BUGOpax AJst CTBO-
PeHHS eMOKPaTHYHO (DYHKLiOHYHOYOi AepKaBHOI Ta MyHilMNasbHOI BJiand. BoHu cTBOpIOIOTH
«BIJIBHUH BiJ MpaB» MPOCTIp MiK CYCHiNBCTBOM i AepKaBOlo, BiIOMHH fIK «TPOMaJsiHCbKE Cyc-
i/IbCTBOY.

Y crarTi MoKa3aHO TepCleKTHBU BIOCKOHAJeHHsT 3akoHy YKpaiHu «[Ipo o6’emHaHHS Tpo-
mansa» (2012). Coorogni € HeoGXimHiCTb e 3pOGMTH, 3BaXKAlOYW HA E€BPOiHTEerpauiiHi mep-
CTIEKTHUBH ypsily Ta OaxkaHH$ Oi/JbLIOl YAaCTHHM YKpalHCbKOro HaceseHHs. [lepmnii HanpsiMok
YIOCKOHaJIEHHS] — 3MIiHMTH OKpeMi CTaTTi [boro 3aKOHY BilNOBiIHO 10 MPUHLMIIB €BPONEHCHKO-
ro KOHCTHTYyLjoHanisMy (BoHH Bxke € B KoHcTuTyuii Ykpainu). Jpyruil HampsMOK CTOCYETbCS
BUKOPHCTAHHS pillleHb €BPONEHCbKOro CyAy 3 Mpas JIOAUHH.

Amnanisyroun nosoxenust Koneruryuii Ykpaiu 1996 p., mpuHLUMON CydacHOro ykpaiH-
CBKOr0 KOHCTHMTYLiOHaMi3My Ta pilleHHs y crpaBi «Kopeupku#l Ta iHmi npotu Ykpainu» (3a-
sBa Ne 40269/02), aBTop hopMyJsI0€ Ha iX OCHOBi MpakTHuHi mpomosuuii. Hanpukaan, mwono
YKpPalHCBKOTO 3aKOHOJABCTBA PO IPOMAJAChKi opraHisauii, €BponelcbKU Cya 3 NpaB JIOAHHU
He BU3HaB 32 HeOOXilHe HagaBaTH MOXKJHUBICTb JHIIe MiCLeBUM OpraHaMm MyOJ/i4HO! BJaAH BHU-
3HQUaTH, UM 3MiHM | JONOBHEHHS IO TEKCTy CTATyTy BiANOBifalOTb 3aKOHY, Ta MPOIOHYBAaTH
(hopMyIOBaHHS, SIKi, Ha IXHIO IYMKY, 330BOJIbHATHMYTb iCHYIOUi MPaBOBi BUMOTH; Lie MiAHIMae
okpeMme nuTaHHA wono crarti 11 Konsenuii. B Yxpaini 3apas aie BinHocHO HOBHE 3akoH «[Ipo
rpoMaachki 06’eIHAHHS», ajle B HbOMY He BpaxoBaHi Aeski (paKTH, miaKpec/eHi y [bOMY pillleHHi
€CI1JI. e moxke 6yTH BH3HAHO ONHOIO 3 TeHIEHLiH, OAHHM 3 HaNpsIMiB MOJepHi3alii 3aKOHO-
JlaBCTBa NP0 IPOMAAChKi opraHisauil HaHOIMKUUM HACOM.

Karouosi caosa: TPOMajsIHCbKe CYCHINBCTBO, acolialii, KOHCTHUTYLiOHaJsi3M, aKcioJoris,
NPUHLMIKN KOHCTUTYLiOHANI3MY, €BPOTIEHCHKUI CY/ 3 TpaB JIOAKHH.



