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A. C. Kauyp

CTATYC HAIIIOHAJIBHOI CJIY2KBHU 3I0POB’'d YKPATHU
KPI3b IPU3MY AIMIHICTPATUBHUX IIOBHOBAXKEHbD

ITocranoBka mnpoOaemu. [lizBuineHHs  couiajbHOI, €KOHOMiUHOI
i ToJiTUYHOI 3HAYMMOCTi OXOPOHH 3[0POB’S HAPOLY, Mi>KHAPOAHO-TIPABOBE
BH3HAHHS | 3aKpiMJieHHs TpaBa JIOAWHHU Ha XKUTTS Ta 3I0POB’s, HA IX OXOPOHY
i nepKaBHHMU 3axXMCT, 0COOMCTA 3alLiKaBJeHICTb K OKPeMHX TIDOMajsH, Tak
i pisHMX couia/JbHUX TPyN i NPOLIAPKIB HAaceJeHH$, NPALiBHUKIB MeJUUHUX
npodeciéi, mpodCmiJoK, MOMITHYHUX MapTid Ta OPraHiB JAep:KaBHOI BJIANH
i MicLleBOTO CaMOBpPSIAyBaHHS B OXOPOHi 3/10POB’S JII0JIeH, Y BUPILIeHH] Ha3piJuX
nuTaHb (POPMYBaHHS i peaJsisalii MOJITUKH OXOPOHMU 3L0POB’Sl, e(heKTHUBHOIO
YIpaB/iHHS B Li# rajnysi JamTh MiICTaBU BBaXKaTH OXOPOHY 3JI0POB’Sl OJHHUM
i3 HalBaX/UBIIUMX 3aBAaHb i BHYTPIIHIX (YHKUiIA cydacHOi YKpaiHCbKOI
JIep>KaBH, TakK caMo, §IK i {HIIUX JepXKaB CBiTy. 3HAaUeHHS OXOPOHH 3J0POB’S
CBOIX T'POMaASH A5 YKpalHM MOCHU/IIOTbCS CK/IaJHUMH YMOBaMH pO30yIOBU
i craHoBJeHHs1 11 JepXKaBHOI opraHisauii, (OpMyBaHHS T'POMAASTHCHKOTO
CYCTIiJIbCTBA, B SIKOMY JIIOJIMHA, il MpaBa, XHUTTS i 3M0POB’S MalOTh CTAHOBUTHU
HaWBHUULy COLiaJbHy LiHHICTb, CEPLEBUHY CYCMiJbHOI MOJITUKH i MOpaJi.

[TuTaHHS OXOpOHM 3L0OPOB’S € TON-TEMOIO AJIS OiNbIIOCTI 1eMOKPaTHYHHX
KpalH Ta 1X HacesJeHHs, ToMY MoTpebye SKHAUKPAIIOro MPABOBOTO PEryT0BaHHS
Ta e()eKTUBHOTO BTi/IeHHS 3aJeK/JapOBaHUX HOPM Ha MPaKTHL.

[TinTpumyloun MiKHapOAHO-NPAaBOBY MPAaKTHKYy LI0A0 OXOPOHH 3/0pOB’S,
OCHOBHUH 3aKOH HAIlOi KpaiHW TaKOXK HaJae IepeloBOTO CTaTycy MpaBaM
rpOMajisiH Ha OXOPOHY 3[0pOB’sl, NMPH LIbOMY PO3MAiMSI04YM Lie NPaBo i NpaBo Ha
MeIMYHy JOMOMOry Ta cTpaxyBanus [1, ct. 49].

JlocaimxyBaHe UTaHHS NOCTATHBO 3Tafye€ThCsl Y BiANMOBiAHIN JdiTepaTypi,
IO TiJbKH MifIKPECJ/I0€ BaXK/IMUBICTb ONPALbOBAHOI TeMH, 30KpeMa TakKi aBTOpH
sk JlutBuno O. C., Tepemeupkuii B. . ta Knum C. B.

Takum urHOM, MeTa AaHOl cTaTTi — BCeOGiUHO DOC/IOUTH NMPAaBOBHUHU CTaTyC,
TIOBHOBAXKEHHS Ta BHECOK Y PO3BUTOK OXOPOHH 3[0POB’Sl CYCHi/NbCTBA.

© Kauyp A. C., 2022
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Pe3syabratn Ta o6roBopeHHd. [IpaBocy6’ekTHicTb — Le mnepenbayeHa
HOpMaMM IpaBa 3IATHICTb BUCTYNATH Y4YaCHUKOM IpaBoBiiHocHH. Lle
CKJa[Ha IOPUAMYHA BJACTUBICTb, KA CKJALAETbCH i3 CyMilli MpaBO3JaTHOCTI,
Jie3naTHOCTI i AeMIKTO30aTHOCTI.

AnmiHicTpaTHBHA TPaBO3AATHICTh 3aK/aaay OXOPOHU 3I0POB’s, SIK CKJanoBa
HOro aAMiHICTPaTUBHOI MpaBOCY0’€KTHOCTI, MOJsArae y 3HATHOCTI MaTu
creujasbHi mpaBa Ta 000B’SI3KM 3aK/Jaly OXOPOHH 3H0pPOB’Sl sK cy0’eKTa
aIMiHICTPAaTHBHOTO NPaBa, 5IKi CIPUSAITh POPMYBAHHIO OPraHi3aliiHUX 3B’ SI3KiB
Ta BIIHOCUH B CHCTeMi NyOJIiYHOrO YIpaB/iHHA Ta nepeadadeHi HOpMaMH
aIMiHICTPATUBHOIO MpaBa.

ApnminicTpaTUBHA [i€3JaTHICTh 3aK/aay OXOPOHH 3I0POB’Sl 3YMOBJIIOETHCS
0COOJIMBOCTSIMU aAMiHiCTPATUBHO-IPABOBUX BIIHOCHH y HaHid rajnysi, y sKuX
HaOyTTs i 3HiCHeHHS BIiAMOBITHMX TMpaB Ta OOOB’SI3KiB AaHOTO Cy6’eKTa
JOCTIIXKYBaHUX TPABOBIIHOCHH, BiAOyBaeTbCcd Ha TMiACTaBi MiANUCAaHHS
KOHTpakTy i3 HauioHanbHo cyy»6010 3M10poB’st YKpaiHu.

AnmMiHicTpaTHBHA Mi€30aTHICTh 3aKjaay OXOPOHU 3I0POB’Sl MPOSIBASETbCS
Yyepe3 3MaTHICTb peasi3oByBaTH CBOI NpaBa Ta 0OOB’SI3KM aIMiHiCTpPaTHBHO-
NPaBOBOrO XapakTepy, 110 BUHMUKAIOTh i TPUMNHHSAIOTbCS pasoM 3 IX
aAMiHICTPAaTUBHOK MPAaBO3JATHICTIO Ta HACTAKTb MiCJad MiANHCAHHS AOTOBOPY
i3 HaujonasnbHo coyk6010 300poB’st YKpaiHH.

AnminicTpaTHBHA IeNiKTO3MATHICTb 3aK/Ialy OXOPOHH 3[0POB’s, SIK lle 01HA
i3 CK/1aOBUX HOTO aAMiHICTPAaTHBHOI TPaBOCy®’€KTHOCTI, MOJATAE B MOXKJIUBOCTI
HECTH KOPUJIMYHY BiANOBifAJBHICTL 32 IMOPYLIEHHS HOPM aAMiHICTPAaTUBHOIO
npasa, iKka 00yMOBJeHa 00CSroM KOMIEeTeHLil JaHOro MeAWYHOro 3akJjaany, 3a
peaJjiisaliito i B Mexxax §IKOi, BJacHe, BiH i HECTUME BiAMOBiNaNbHICTb.

OTtxXe, BUXOASYM 3 HaBeleHO! BHllle iH(opMalil, MOXKHA NpPOaHali3yBaTH,
10 aaMiHiCTpaTHBHA MPaBOCYO €KTHICTb 3aKJaly OXOPOHH 3/I0POB’S TOJSTaE
y Horo mpaBoBill 3maTHOCTI OyTH HOCiEM MNpaB Ta 00OB’3KiB BiANOBIAHOTO
XapakTepy, a TaK0XK BUCTYMATH yYaCHUKOM aAMiHICTPATUBHUX MPaBOBiIHOCHH
Ta HECTH BiANOBiNANBHICTh 32 MOPYLIEHHS HOPM aAMiHiCTPATUBHOIO MpaBa.

AnMiHiCTpaTUBHO-TIPABOBHE CTATYC 3aK/Jaay OXOPOHH, sIK Pi3HOBHI, MPABOBOTO
CTaTyCy, NMPOSIBJASETbCS Y KOMIUIEKCi MeBHHUX Cy0'€KTHBHMX IpaB i 000B’s3KiB,
SIKi 3aKpilJieHo 3a BilMOBITHUM Cy6 €KTOM, aMiHICTPATUBHO-TPABOBUMH HOPMAaMH.
[TpaBoBi mincraBM yTBOpeHHS Ta MAisIBHOCTI 3aK/IaAiB OXOPOHH 3IOPOB’S,
NpU3HAUeHHS 1X KepiBHUKIB, OpraHi3aliiHO-TpaBOBi (JOPMU Ta YMOBH 1X aKpeAMTAllil,
BusHauaioTs OCHOBH 3aKOHONABCTBA MPO OXOPOHY 370poB’s [2, cT.16].

Bapto 3a3HauyuTH, 10 Mif aAMiHiCTPATUBHO-TIPABOBHUM CTaTyCOM OPUIUUHUX
ocib cJif po3yMiTH — BU3HAUEHHUH HOPMaMM aAMiHICTPATUBHOTO MpaBa MOPSAOK
CTBOPEHHS, yIPaBJiHHS, JiKBigalil Ta 0COOJUBOCTI 3[iHCHEHHS OCIOAAPCHKOT
JisTBHOCTI BiAMOBIZHO O HOPM CTATYTy ¥ OTPUMAHHUX JiLEH3iH.

[oBopsiur 1po aAMiHICTPaTHBHO-PAaBOBUM CTaTyC 3ak/JaliB OXOPOHH
3I0pOB’S, TO BAPTO 3ayBaXKWUTH, L0 BiH TAK0XK Mae CBOI 0COOJHUBOCTI.

3rigHo, OCHOBH 32KOHOJAABCTBA NP0 OXOPOHY 3/10POB’Sl, 3aKJ/IaA0M OXOPOHH
30pOB’sl MOKe OyTH fIK OpUAMYHA 0coba, TaK i il BifokpemaeHu# migposain [2].

Csoro yacy, nesiki HayKOBIi AIHIILIM BUCHOBKY, IO JilleH3yBaHHS 3aKJ/JIaliB
OXOPOHHU 3[0POB’Sl € CleliaJbHOI MPOLeNypOI0 MiATBEPIKEHHS BiAMOBiIHOCTI
3aKJ/1aliB OXOPOHH 3JI0POB’sl BCTaHOBJEeHUM BuMoraMm [3].
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Tum camum, MO2KHA TOBOPUTH MPO Te, LI0 IPABOBUH CTATYC 3aKJAALy OXOPOHH
3[0pOB’sl, BM3HAUAETbCS OCOOJMBOCTSMH HAJaHHS MEAMYHOI JOMOMOTH, Ha
MPOBAJI?)KEHHSI IKOI y HbOTO € JIleH3is.

[oBopsiuM Npo aaMiHICTPAaTHBHO-AOTOBipHE PpEryJ/JIOBaHHS, $Ke 3IiHCHIOE
HauionaneHa cayk6a 3n10poB’s YKpalHHM, BapTO 3a3HAYUTH, IO 10 TOJOBHHUX
O03HaK-KpPUTEpiiB, 3a SKUMM Ti UM iHIII TPABOBIAHOCHHHU MOXKHAa BiIHECTH
3a aAMiHICTpaTHBHHM HaIpsAMOM €: MaloTb Micle Yy c¢epi OAepKaBHOTO
yNpaBJiHHS Ta TMOB’S3aHi 3i 3[iHCHEHHSM BJAHO-OPTaHI3aliAHOI AiSIBHOCTI;
XapaKTepU3YITbCs 000B’I3K0BOI0 HAsIBHICTIO creludigyHoro cy6’ekTa — opraHa
nepxaBHoi Baamu (fioro mocamoBoi oco6u); € myOGuiuHo-BaagHumu (cy6’exT
peaJsiisye MOBHOBaXKEHHs, [eJeroBaHi MOMY [ep:KaBOl0 B MexXaxX BHU3HayeHOl
KOMIIETEHLT); BUHUKAIOTh 3a i{HilliaTHBH OAHOTO Cy6 €KTa, TOAI K 3roja iHuol
0COOM Ha BCTYN Yy MPaBOBi BiIHOCMHU He Ma€ CyTTEBOTr0 3HAaYeHHsS; yYacTillle
3a BCe MPHU3BOASATH 0 TOTO, 110 KOH(JIIKT BUHUKAE B MeXaX afMiHiCTpaTUBHO-
NpaBOBMX BiIHOCHH y To3acyaoBomy (anmiHicTpaTHBHOMY) mopsiaky, a ocoba
3a BUMHEHi MPOTHUIPABHi JisHHS BiAnosinae mepen aepxxasoio [4].

KomeHTytouu 3rafani 03HaKy aiMiHiCTPATUBHUX PABOBiTHOCHH, UiTKO MOXKHa
no6auuTH X eJleMeHTH y IPaBOBiJHOCHHAX, fKi BUHHKAIOTh Mi>k HauioHa/abHOO
cy»0010 310poB’s YKpalHU Ta 3aKjJaJaMH OXOPOHHU 3[0POB’S He3aJeXHO, KOl
BOHHU (DOPMHU BJIACHOCTi — MPUBATHi, KOMYyHa/bHi ab0 NepKaBHi, SKUM 3rajaHa
cayx0a omnjadye HagaHHS MeIUUHHX MOCJAYT KOHKPETHIH JIOAWHI, 0 N0 HUX
3BepHYyJacs.

AnmiHicTpaTHBHO-TIPaBOBi BiIHOCHHH PO3BHBAIOTbCS 3a MOJEJJIIO «BJaga
-MiAnopsiAKyBaHHs1». ToMy MiAMOPSOIKOBAHWH Cy0 €KT LMX BiTHOCHH 3HA4YHO
0OMeXKeHWH Yy MOXKJIMBOCTI 3[iMCHIOBATH IOPUAMYHO 3HAUYLi Ail Ha BJAACHUH
podcyn. Ilo toro X Bci Ail y4acHUKIB UMX BiIHOCHH UiTKO perjaMeHTOBaHi
YMHHHM 3aKOHOAABCTBOM [5].

Ockinbku, y cdepi 0XOpoHU 3M0pPOB’S iCHye CX0XKa 3aKOHOMIpPHICTH MiX
HauionasnbHoto c/1yx6010 310poB’st YKpaiHH Ta J0OPOBINbHO MiANOPSAKOBAHUMH
i1 cy0’ekTaMM pisHUX (OPM BJACHOCTI, $Ki Ha JIOTrOBipHiH OCHOBI i3
3aMOBHMKAMH MOC/YT — rPOMajiHAMH, SIKi 3BEPTAIOTHCA 10 HUX 33 JIOTIOMOTOI0
I0J0 BUPILIEHHS MUTaHb 3 OXOPOHH iX 3M0POB’Sl, aBTOMATHUHO TMiANAAAI0TH TTifT
chepy nmyOJiUHOTO aAMiHICTPYBaHHS 3ralaHOI0 BHIIE epKaBHOW CJYXKO0I0.

lapaHTyBaHHS Aep:KaBol 6e30TJaTHOI MEAUUHOI AOMOMOTH, y Meplly uepry
JiKapssMU TePBUHHOI JIAHKW, BiIOyBaeTbCs He JMIIE HA MiACTaBi yKJIaAeHHS
MeIUYHOI IeKJaapalii 3 JikapeM.

[TapanenbHo i3 MEIUYHOW NeK/Japali€lo 3 JikapeM, YK/JIAJAETbCs U iHIIUH
nokyMmeHT — JloroBip mpo menuuHe oOC/AyroByBaHHSI HaceseHHS 3a MPOrPaMolo
MeIWYHHX TapaHTil FG 7, 8], sIkuii MiCTHTb 03HaKHK aAMiHICTPATHBHOTO TOMY, LIO:

— onHi€l0 3i CcTOpiH € Cy0’eKT BJAAIHUX MOBHOBaXkKeHb, To6To HauionanbHa
cayk0a 310poB’s YKpaiHH, siKka HaJijJeHa CeljaJbHOI KOMIeTeHLiew y cdepi
OXOpOHM 3[0pOB’dl Ta /i€ BUHATKOBO Yy MexaX Ta y croci6, nependadeHuu
YUHHHUM 3aKOHOAABCTBOM;

— BiALIKOAYBaHHSI MEeAWYHOMY 3aKJaqy BUTPAaYeHUX KOLITIB HAa MeIUuHE
o6cayroByBanHs MiHicTepcTBOM OXOpPOHH 310poB’st YKpainu uepe3 HallionanbHy
cayx0y 310poB’st YKpaiHM € 000B’S3KOM, a He MPaBOM OpPraHy BHKOHABUOI
BJIAJIY;
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— nonepenHi ABi 0OCTAaBMHH CBi4aTh MpPO BiACYTHICTb CBOOOAM AOTOBOPY
mig 4ac ykJaageHHs [loroBopy npo MeauuyHe oOC/JYyroBYBaHHSI HaceJieHHS 3a
MporpaMord MeIUUHHUX TrapaHTid, TOOTO OJHi€l 3 OCHOBHHUX pPHUC LUBIJBHO-
IIPaBOBOTO JOTOBODY;

— CTOPOHM TaKOro [OOroBopy mepeOyBaloTb y MiANOPSAKYBaHHI, a TOMY
€ HepiBHUMUY;

— MiHicTepcTBO OXOPOHM 3[10pOB’Sl YKpalHM He Mae INpaBa BiIMOBUTH
B TepepaxyBaHHi rpolled KJiHili, Ae JiKap yK/JaB MeAW4yHYy JAeKJapalliio,
T0OTO NnpodinbHe MiHICTEPCTBO HisIKOI 0coOUCTOl BUroaM Ta OJsar njsi cebe He
nabysae [5].

Bci Bullle HaBeleHi apryMeHTH HaBOJsATb Ha AYMKY, 110 caMe [is/IbHICTb
HauionanbHoi cyxk6u 310poB’ss YKpalHH Ta BUKOHAHHS Hel, TMependaueHux
YMHHUM 3aKOHOJAaBCTBOM IIOBHOBaXK€Hb, € CHCTEMOYTBOPIOIOUHUM CyO’€KTOM
aAMiHICTPaTUBHUX NPABOBIIHOCHH i3 NOTOBIipHUMM €JIeMEHTaMH, L0 BHUKAWTb
y cepi 0XOPOHU 340POB’S Mi?K yJaCHHKaMH TaKOTO INPOLECY.

BucnoBku. [ocnimxeHo, mo HauionaseHa cayx6a 310poB’s YkpaiHu
€ HOBOCTBOPEHHUM I[HCTUTYTOM 3alO4YaTKyBaHHS CHUCTEMH MeHeIKMEHTY
MeIHNYHOI c(pepH, 110 € BIOCKOHANEHHUM MiIXOA0M 0 CHCTEMH OXOPOHHU 3[0POB’S
Yxpainu. HaujonanbHa ciyk6a 310poB’s YKpaiHU BCTyMa€ y MPABOBiAHOCHHU
K I0pUAXYHA ocoba my6JiyHoro mpasa.

OTxe, amMiHICTPaTHBHO-TIPABOBUH CTATYC 3aKJ/aiB OXOPOHH 3[0POB’SI BAPTO
BHU3HAYUTH §IK CYKYTHiCTb HOPMAaTUBHHUX BUMOT, 110 BUCYBAIOThCS A0 CY0 €KTiB
rOCIOapIOBaHHsl, KOTPi 3MiHCHIOIOTb MEAUYHY MPaKTHKY.

A ix agminicTpaTHBHa NpaBOCY6 €KTHICTH MOJSATAE y MPaBOBiH 34aTHOCTI
3aKJany OXOPOHHM 3/0poB’s OyTH HocieM mpaB Ta 000B’SI3KiB BiAMOBiIHOTO
XapakTepy, a TaKoX BHUCTYINATH YYaCHUKOM aAMiHICTPATHBHUX NPABOBiIHOCUH
Ta HECTH BiANOBINANBHICTb 3a MOPYLIEHHS HOPM aAMiHICTPATHBHOIO IIpasa.

B wminomy, Hauionanbna cayxx6a 3m0poB’s YKpalHM sBJAsie  co6oro
CreLia/li30BaHUU JepKaBHUM (DiHAHCOBUM OpraH, SKUH Iifi KepiBHULTBOM
MinicTepcTBa 0XOpOHM 310poB’sl YKpaiHM, 3a0e3nedye (DYyHKLiOHYBaHHS
CHUCTEMH OXOPOHH 370POB’s.

Came MiHicTepcTBO 0XOPOHM 30pOB’Sl YKpalHU 3aMpOBANKye Ta pealisye
NPUHLMINN i CTAHAAPTH, 32 SKUMU MOBHHHA AiITH CUCTeMa OXOPOHH 3[0pOB’f,
a HauionanbHa cnyx6a 310poB’st YKpaiHu, y CBOIO depry, (hiHaHCYe 3aKaann
OXOPOHHU 3I0POB’S 32 LIUMH MPUITHCAMH.

IlepcnekTuBM mNogaJbmWuX gochigKeHb. OTXe, MpoaHa/li3yBaBIIH
CKJIaJIoBi MPaBOBITHOCHH, $IKi BUHHMKAIOTh Yy chepi OXOPOHU 3M0POB’s, MOXHa
3pOoOUTH BUCHOBOK, 1110 poJib HamioHanbHOT ci1yk61 310pOB’st YKpaiHH TOJsSTae
y 3abe3nedeHHi aJMiHICTPAaTUBHO-AOTOBIPHOTO pETyJIOBAaHHSA NAaHUX BiIHOCHH,
yepe3 opraHizauilo Ta 3[iHCHEHHS KOHKYPEHTHOIO AepKaBHOrO 3aMOBJIEHHS
3aMiCTb BiJIKMJIOT0O OI0J2KETHOrO (piHaHCYBaHHS, IKe MaJlo Miclle 10 NPOBeJeHHS
pedopMyBaHHS OOCJiAXKYBaHO! cepH.

Takum unHOM, 3a3uparud y MahOyTHe MOXxKHA MependayuTH MOAAJbLIMU
CTPIMKMH PO3BUTOK rajy3i OXOPOHM 3/I0pPOB’Sl, L0 NpPU3BeJe A0 PO3LUHUPEHHS
KOJIa MIPaBOBIIHOCHH, Y SIKMX CTOPOHOI0 Oyle cy6’eKT 3aXUCTy 310poB’s. Takox
He MeHI BaKJIMBUM € PO3BUTOK 0i0TEXHOJOTIH, sIKi BIPOBAIXKYIOTbCS Y TPOLEC
3abe3neyeHHs 30pOB’sl POMajsiH, L0 Haae 10JaTKOBY cdepy MJs AOC/iIKeHb.
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AHoTanis

Kauwyp A. C. Craryc HauioHaapHoi caymk0u 310poB’'s YKpaiHu Kpi3b mpusmy
aJMiHiCTpaTUBHMX NOBHOBaxKeHb. — CrarTs.

OnuH i3 ceKTOpiB CycHiNBHOro i AEpXKABHOTO »KUTTS — colianbHa cdepa i MOJITHKA,
OCHOBOIO §IKOI € OXOpOHa 3[0pOB’sl IPOMajsiH, CTBOPeHHSl Oe3Me4HHUX i 3J0POBUX YMOB A/
NPOXKUBAHHA JIOAEH, 1X mpaui H BiamouumHky. TakMM UYHHOM, aKTyaslbHICTb 00paHOl TeMH
NoJISiTae Yy BaXK/JAMBOCTi JAOC/IAXKYyBaHO! c(epu aAMiHICTPaTHBHOTO peryJIOBaHHS, OCKiJbKH
OXOPOHA 3/I0pPOB’Sl — OJlHA 3 THX TraJy3el couiapHOi cdepH, 1e KyJbTYPHO-NOJITHUHI, COLiaJbHO-
€KOHOMIUHi Ta MOpasbHO-eTHUHI 3acaiy CYCIiJbCTBA | Aep:KaBU NPOSIBJASIOTbCS HaHsICKpaBille.
3 iHmoro 60Ky, NOKa3HHUK CTyNeHI0 3abe3lleyeHHs OXOPOHM 3[0POB’Sl IpoMalsiH BinobOpaxye
piBeHb NOTPUMaHHS 0asUcy [IeMOKPAaTHUHOI KpalHW — $KICHOro »XHTTS HacesjeHHd. Mera
npoBeieHOI POGOTH — JOCJIIKEeHHS aaMiHicTpaTUBHOI mnpaBocy6’ekTHocTi HaujoHanbHol
CJIyKOU 300pOB’ST YKpalHH 3 HACTYMHHM BHU3HAUeHHSM il aIMiHiCTPaTHBHO-PABOBOTO CTaTyCy
Ta TOJIOXKEHHS y CHCTeMi BIiTUM3HSIHOTO 3abe3meueHHs 310poB’s. [lin uac mpouecy HanucaHHS
HayKoBOoi POGOTH aBTOPOM BHMKOPHUCTOBYBA/JHChb HACTYNHI MeTOAM: 3arajbHo-JOriuHi, a came
MeTOJ MOpPIiBHSIHHS, aHa/i3y, CUHTe3y, aHaJorii, y3arajbHeHHs; Ta CleliaJbHO-NIPaBoOBi, a came
MeToJ TJyMaueHHs Ta MOPIBHSUIbHO-IPABOBMH. 3a pe3y/bTaTaMH IIPOBEJEHOTO JIOCJifKeHHS
BCTAHOBJIEHO CHCTeMOYTBOpIOOUi 03HakM AisiibHOCTi HauioHanpHO! cy0u 310poB’s YKpaiHu.
ITpoBeseHo aHaniz MeauuHol cdepd YKpalHH, BH3HAUEHO B Hill MOBHOBaXKEHHS 3a3HAu€HOI'0
cy6’ekTa aAMiHiCTpyBaHHSl Ta perJlaMeHT INpOBaJKeHHs Horo 3asigaHb. OXapaKTepH30BaHO
NPaBOBITHOCHHH, §IKi BUHHKaI0Th MixK HamijoHanpHOI0 cory?k6010 310pOB’sl Ta iHIIUMHU Cy6 €KTaMH
OXOPOHM 310pOB’ST pi3HOMaHITHUX (opM BjaacHocTi. [lincyMOBYIOUM BHK/JIaIeHUH MaTepian
c(hopMOBaHO BUCHOBKH, y IKUX 3a3Ha4eHO 30KPeMa BaXKJIHMBiCTb (PyHKLIOHYBaHHSA JOCJIIKYBaHOTO
opraHy BUKOHaBUOl Bi1anu. JlaHa po6oTa cTaHe y Haroni sk JAKepeJso NPaBHUYO-KOHCYIbTATUBHO
3HaHb [ MpaUiBHUKIB MeIUUHOI chepH, MPABHHUKIB 3 aAMiHICTPATHBHOTO TpaBa.

Karouosi crosa: mMenvuyHa, ynpaBaiHHS, BUKOHABuYa BJaaa, 3[10POB’s, MpaBa JIOIUHH, 0XO-
pOHa 310poB’si.
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Summary

Kachur A. S. Status of the National health service of Ukraine through the prism of
administrative powers. — Article.

One of the sectors of public and state life is the social sphere and policy, the basis of which
is the health care of citizens, the creation of safe and healthy conditions for people to live, work
and rest. Thus, the relevance of the chosen topic lies in the importance of the studied sphere of
administrative regulation, since health care is one of those areas of the social sphere where the
cultural, political, socio-economic and moral foundations of society and the state are manifested
most clearly. In addition, the indicator of the degree of provision of public health care reflects
the level of compliance with the basis of a democratic country — the quality of life of the pop-
ulation. The purpose of the work carried out is to study the administrative legal personality of
the National Health Service of Ukraine with the subsequent determination of its administrative
and legal status and position in the system of domestic health care. In the process of writing a
scientific work, the author used the following methods: general logical, namely the method of
comparison, analysis, synthesis, analogy, generalization; and special legal, namely the method
of interpretation and comparative legal. Based on the results of the study, the system-form-
ing features of the activity of the National Health Service of Ukraine were established. The
analysis of the medical sphere of Ukraine was carried out, the powers of the specified subject
of administration and the rules for carrying out its tasks were determined. The legal relations
that arise between the National Health Service and other healthcare entities of various forms
of ownership are characterized. Summarizing the material presented, conclusions were drawn,
which noted the importance of the functioning of the studied executive authority. This work
will be useful as a source of legal and advisory knowledge for medical workers, lawyers in
administrative law.

Key words: medicine, management, executive power, health, human rights, health care.
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I. V. Lagutina
ZERO HOUR CONTRACTS AS A TYPE OF “ATYPICAL” WORKING

Problem setting. The role of the classic employment relationship is under-
going major rethinking at the current time and non-standard employment
becomes more widespread in both developed and developing countries. How-
ever, the use of such forms of employment leads to increased inequality and
insecurity that undermines prospects for economic development, causing a
steady decline in the living standards of employees.

Precarious and informal work — temporary, involuntary part-time, self-em-
ployment or insecure forms of work with no or limited access to social pro-
tection — are not new [1].

Non-standard forms of employment — also referred to as diverse forms of
work — is an umbrella term for different employment arrangements that devi-
ate from standard employment. They include temporary employment; part-time
and on-call work; temporary agency work and other multi party employment
relationships; as well as disguised employment and dependent self-employ-
ment. As working from home does not take place at the employer’s premises,
but rather at the employee’s home or at another location of their choosing, it
too is considered a diverse employment arrangement. Non-standard employ-
ment features prominently on digital labour platforms.

The increase in non-standard forms of employment in the past few
decades has been driven by a variety of forces, including demographic
shiits, labour market regulations, macroeconomic fluctuations, and techno-
logical changes [2].

Analysis of recent researches and publications. Topical issues of
legal regulation of such kinds of atypical employment contracts as zero hour
contracts (employment contract with non-fixed working hours) is the sub-
ject of study of such scientists, as: D. Ahrendt, F. Andersson, M. Avogaro,
M. Ball, A.K. Bhandari, B. Bradford Manning, I. Brinkley, P. Cappelli, S. Car-
michael, D. Clark, S. Clauwaert, E. Cockbain, C. Hampton, E. Farina, A. Fel-
stead, D. Gallie, F. Green, G. Henseke, D. Kamerade, M. Koumenta, A. Klair,
O. Llave, M. Mascherini, G. Mazeine, J. Messenger, D. McVicar, C. Phillips,
K. Posch, H. Richardson, T. Weber, M. Williams, H. Wilson, etc.

The purpose of this article is to examine the main characteristics of atyp-
ical employment contracts — zero hour contracts (employment contract with

© Lagutina 1. V., 2022
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non-fixed working hours), to research issues of ensuring the individual and
collective labour rights of employees with whom zero hour contract is con-
cluded.

Article’s main body. Zero-hour contracts, sometimes also known as
casual contracts, are typically used where an employer needs flexibility to
meet short term fluctuations in demand and also for some “on-call” work.

In casual work, voucher-based work, platform work and collaborative
employment, employment status should be clarified and sustainable career
trajectories ensured, to avoid labour-market segmentation and to support col-
lective voice. In the digitally-enabled new employment forms, the focus could
be on monitoring and control, algorithmic management and data ownership,
protection and use. Ensuring adequate working time would be key in those
new forms of employment where working hours tend to be too long or too
short or characterised by unpredictability. Workers in employment forms sub-
ject to less integration in organisational structures could meanwhile be sup-
ported in skills development to enhance their employability [3].

[t is important to note that on august 10, 2022, the Law of Ukraine dated
July 18, 2022 No. 2421-IX “On Amendments to Certain Legislative Acts of
Ukraine on the regulation of labour relations with non-fixed working hours”
came into force. An employment contract with non-fixed working hours is a
special type of employment contract, the terms of which do not establish a
specific time for the performance of work, the obligation of the employee to
perform which arises only if the employer provides the work provided for in
this employment contract without guaranteeing that such work will be provid-
ed constantly, but with compliance with the terms of remuneration provided
for in Article 21-1 of the Labour Code of Ukraine.

An employment contract with non-fixed working hours must contain, in
particular, information on: the method and minimum period for notifying the
employee about the start of work, which should be sufficient for the employee
to start performing his duties in a timely manner; the method and maximum
term for notifying an employee of readiness to start work or refusal to perform
it in the cases provided for by part eight of this article; intervals during which
a worker may be required to work (base hours and days).

Attention should be drawn to the legislation, which does not contain specif-
ic requirements regarding the method of notilying an employee about the start
of work. Such communication can be carried out in writing, by means of elec-
tronic communications, by concluding acts on the performance of work, etc.
There are also no special requirements for the specifics of setting deadlines.
Such deadlines can be set in weeks, days or hours, depending on the content
and specifics of the work performed. At the same time, it should be taken into
account that such a notice period for the employee should be sufficient for the
employee to start performing his duties in a timely manner.

The employment contract with non-fixed working hours must indicate the
method and maximum period for notifying the employee of readiness to start
work or refusal to perform it in the cases provided for in part eight of this
article. Thus, the employee has the right to refuse to perform work if the
employer requires work to be performed outside the basic days and hours, or
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if he was informed of the presence of work in violation of the minimum terms
determined by the employment contract with non-fixed working hours.

The base days and hours should be understood as the time intervals that,
in accordance with the terms of the employment contract with non-fixed
working hours, the employee may potentially be required to work. At the
same time, work on basic days and hours can be provided only if there is a
corresponding need of the employer. If work is not provided, no remuneration
is made (with the exception of the guarantees provided for in parts twelve and
thirteen of this article).

An employment contract with non-fixed working hours can be used in cas-
es where the employer has a need to recruit persons on an irregular basis to
perform certain work that is intermittent but repetitive.

The necessity and time of involving an employee to work on an employ-
ment contract with non-fixed working hours, the amount of work is deter-
mined by the employer independently, depending on his economic needs.

The maximum time for such involvement may not exceed the normal work-
ing hours provided for by labour legislation (40 hours per week) [4].

[t should be taken into account that the number of employment contracts
with non-fixed working hours is subject to limitation. The number of contracts
with non-fixed working hours with one employer cannot exceed 10 percent of
the total number of employment contracts to which this employer is a party.

For example, if an employer has 36 employees under ordinary labour con-
tracts belore entering into an employment contract with non-fixed working
hours, he can conclude four contracts. Indeed, in this case, the total number
of employees will be 40 people ((36 + 4) U 10% = 4).

At the same time, for determining the share of 10%, it is impossible to
round off the number of employees who can work under the employment con-
tract to a larger whole number. For example, if the total number of employ-
ment contracts to which the employer is a party is 17 people, he can only
enter into one employment contract ((17 + 1) U 10% = 1.8). Indeed, to con-
clude two employment contracts, the total number of employment contracts
must be at least 20 (20 Y 10% = 2)[5].

A contract with non-fixed working hours is desirable for employers with
irregular orders. For example, as we have already mentioned more than once,
a small window production enterprise: there are orders — there is a need for
work and employees, no orders — there is no need for them. At the same time,
for a certain period of time, only specialists in the manufacture of windows are
needed, at other times, specialists in their installation. In ordinary labour rela-
tions, when there are no orders and the employer cannot provide such work-
ers with work, he has to pay for downtime. And although part-time work does
not require the consent of the main employer, employees would still have to
warn the employer about their intentions to work somewhere, because when
orders appeared, they would have to interrupt the downtime and go to work.

But, given the definition of the number of employment contracts with
non-fixed working hours with one employer, the conditional window manu-
facturing enterprise will not be able to use this contract, because both win-
dow manufacturers and their installers (two different groups of employees,
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conditionally 2 people each) are the entire staff. The composition of such an
enterprise, the contract can be only one [6].

Regarding the form of concluding this type of employment contract. The
conclusion of an employment contract in writing when hiring an employee
with non-fixed working hours is mandatory in accordance with the require-
ments of paragraph 62 of the first part of Article 24 of the Labour Code of
Ukraine. In accordance with the first part of Article 2 of the Law of Ukraine
«On the organisation of labour relations under martial law», during the peri-
od of martial law, the parties, with their consent, determine the form of the
employment contract.

Thus, during the period of martial law, the written form of such an agree-
ment is not mandatory. At the same time, when concluding an employment
contract with non-fixed working hours, the content of such an agreement
must contain the conditions that are mandatory in accordance with the law:
the method and minimum period for notifying the employee about the start
of work, which should be sufficient for the employee to start performing his
duties in a timely manner; the method and maximum period for notifying
an employee of readiness to start work or refusal to perform it in cases
provided for in part eight of this article; intervals during which a worker
may be required to work (base hours and days); the amount of remuner-
ation for involvement in work outside the base days or hours; additional
grounds for terminating employment contract with non-fixed working hours
(if necessary) [7].

In order to prevent labour disputes, the State Labour Service of Ukraine
recommends fixing the above conditions in writing.

When hiring with non-fixed working hours, an employment contract is
concluded with the employee, an order (instruction) is issued on hiring the
employee and the State Tax Service body is notified of hiring the employee.

The grounds for terminating labour relations are defined by Articles 36, 38,
39, 40 and 41 of the Labour Code of Ukraine, and an employment contract
with non-fixed working hours may establish additional grounds for terminating
it, which must be related to the employee’s abilities or behaviour or other
reasons. economic, technological, structural or similar nature.

Thus, it should be emphasised that additional grounds for its termination
may be established in an employment contract with non-fixed working hours.

The minimum working time of an employee performing work on the basis
of an employment contract with non-fixed working hours during a calendar
month is 32 hours. If an employee performed less than 32 hours of work
during a calendar month, he must be paid wages for at least 32 hours of
working time in accordance with the terms of remuneration determined by
the employment contract.

That is, the minimum working time of an employee determined by law on a
non-fixed working time basis does not create an obligation for the employer to
provide the employee with an appropriate amount of work during the calendar
month, but creates a guarantee for the employee that in any case employee
will receive a wage for the month at least in the minimum size — for 32 hours
of work.
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The employer is obliged to ensure reliable accounting of the work per-
formed by the employee and accounting of labour costs in the prescribed
manner (Article 30 of the Law of Ukraine «On wages»).

So, if the employer requires work to be performed outside the basic days
and hours, or if the employee was informed that there was work in violation
of the minimum terms determined by the employment contract with non-fixed
working hours.

In this case, the refusal cannot be considered a violation of the terms of
the employment contract.

An employee can apply such a method of self-defence by an employee
of his labour rights as the right to refuse to perform work, if: the employer
requires work to be performed outside the basic days and hours established
by the employment contract with non-fixed working hours; the employer
requires the performance of work within the basic days and hours established
in the employment contract with non-fixed working hours, but informed the
employee about this in violation of the minimum notice periods specified in
the employment contract with non-fixed working hours; the employer requires
the performance of work within the basic days and hours established in the
employment contract with non-fixed working hours, but the employee is in a
state of temporary disability, certified in the prescribed manner; the employer
requires the performance of work within the basic days and hours established
in the employment contract with non-fixed working hours, but the employee
is involved in the performance of state or public duties.

A contract with non-fixed working hours is desirable for employers with
irregular orders. For example, as we have already mentioned more than once,
a small window production enterprise: there are orders — there is a need for
work and employees, no orders — there is no need for them. At the same time,
for a certain period of time, only specialists in the manufacture of windows are
needed, at other times, specialists in their installation. In ordinary labour rela-
tions, when there are no orders and the employer cannot provide such work-
ers with work, he has to pay for downtime. And although part-time work does
not require the consent of the main employer, employees would still have to
warn the employer about their intentions to work somewhere, because when
orders appeared, they would have to interrupt the downtime and go to work.

But, given the definition of the number of employment contracts with
non-fixed working hours with one employer, the conditional window manu-
facturing enterprise will not be able to use this contract, because both win-
dow manufacturers and their installers (two different groups of employees,
conditionally 2 people each) are the entire staff. The composition of such an
enterprise, the contract can be only one [8].

[t is important to evaluate that work under zero-hour contracts is thought
to have grown in recent years.

Unlike a traditional contract of employment, a zero hours contract offers
no guarantee of work. Many employers use such contracts to cover situations
where work fluctuates, and many individuals also find this to be a suitable
working arrangement. However, there has been criticism of their widespread
use in the UK.
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In 2022 there were approximately 1.03 million people on zero hours con-
tracts in the United Kingdom, compared with 919,000 in the previous year.
Since 2000 there has been a net increase of over 807,000 people on this type
of employment contract [9].

Work under zero hour contracts can affect employees in a variety of ways.

The lack of a guaranteed minimum number of hours worked arguably
makes zero hours contracts automatically insecure. The Trades Union Con-
gress definition of insecure work, for example, includes everybody on zero-
hours contracts.

The total number in “insecure work” includes: 1) agency, casual, seasonal
and other workers, but not those on fixed — term contracts; 2) workers whose
primary job is a zero-hours contract; 3) self-employed workers [10].

Empirical evidence suggests that de facto earnings of employees in
non-standard forms of employment may differ from those of regular employ-
ees. Having a job which doesn’t provide a fixed income can be a major chal-
lenge and despite the theoretical flexibility, for many there may be no other
choice but to accept such work. On average, the hourly pay of zero-hours
contract employees was 57% of the hourly pay of employees without zero
hours contracts.

Zero hour contracts can also impact on the psychological and mental
well-being of workers due to instability and financial concerns. Moreover,
because those on zero hour contracts are only paid for the hours they work,
many will do so even when they are ill for fear of being seen as unreliable
and losing their job as a consequence. That may also contribute to feelings of
stress and poor mental health longer term [11].

This is especially true that many individual contractors, self-employed,
employees, who worked under zero hour contracts or freelancers without
employee benefits who work in an unregulated environment regarding work-
ing hours, occupational health and safety, and other conditions of work. In
particular, digital tools risk creating a permanently on-call culture, where
workers are expected to be reachable anytime and anywhere, including out-
side working hours. This demand for constant connectivity risks blurring
of private and professional lives and negatively affecting employees’ health.
While some countries, such as France, have adopted labour law on the right
to disconnect, the vast majority have not.

A key challenge is that current regulatory frameworks, tax systems, and
social protection systems are not adequately equipped to accommodate the
new and increasingly diverse forms of employment to protect the benefits and
well-being of employees [1].

Simply banning zero hour contracts would be ineffective. In part this is
an obvious conclusion of understanding the problem to be wider than just
zero hour contracts. Banning zero hour contracts would mean employers
merely making use of other manager-controlled ilexible scheduling practices
in order to continue to contain costs by tightly matching labour supply to
demand. Even if it were an effective measure, it would likely be damaging
to employment in many sectors. Ideally flexibility should take account of the
needs of both employers and employees. Flexibility can provide firms with the
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ability to match labour supply to demand but should also enable workers to
balance both work and non-work commitments and to feel mastery over their
time-use. What is needed is worker-controlled flexible scheduling as well as
manager-controlled flexible scheduling [12].

Conclusions and prospects for the development. Hence, collective
bargaining can play a vital role in reducing casualisation, protecting vul-
nerable employees from abuse, to further extend collective agreements to
non-standard (atypical) forms of employment, and widen collective bargaining
coverage.

Meanwhile, it remains unchanged that an employment contract for an
indefinite period of time should be the most common type of employment
agreement. It is important to note that employers who are responsive to the
desires and needs of their employees not only have more satisfied staff, but
also benefit from their higher degree of motivation in carrying out their work.
Improved motivation leads to higher productivity and a higher standard of
work, which ultimately benefit the business.
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Summary

Lagutina I. V. Zero hours contracts as a type of “atypical” working. — Article.

Zero hours work typifies work where there are no guaranteed hours offered by the employ-
er. This article examines the relationship between the state and the emergence of zero hours
work in an atypical liberal market economy. Many modern workplaces are experimenting with
accommodating changes in the workforce and the basic structure of scheduled work. There has
been growing public interest in the growth of zero hours contracts, where people are placed on
a contract under which the employer is not obliged to offer regular work.

It is worth highlighting that zero hours contracts often don’t reflect the true nature of
the employment relationship. Other problems include: 1) employers having complete discre-
tion over working hours; employees must make themselves available for work at their boss’s
request; they are effectively on call constantly; 2) zero-hours contract employees face great
uncertainty about their working hours and income, making it harder to plan their finances
and other needs such as childcare; 3) employees have reported being denied bank loans and
mortgages because of the lack of guaranteed hours in their contracts; 3) job insecurity triggers
stress and anxiety amongst many employees, who have bills to pay and families to support;
4) these employees are much less likely to receive key employment rights than they are legally
entitled to, such as sick and holiday pay.

The article emphasises that the use of temporary employment leads to increased inequality
and insecurity that undermines prospects for economic development, causing a steady decline
in the living standards of employees. This article analyses the problem of legislative regulation
of relations between employers and employees.

Key words: zero hour contract, employment contract with non-fixed working hours, em-
ployee, labour rights.

AHotauis

Jlaeymina I. B. loroBopu 3 HYJBOBHM POOOYMM AHEM fIK THI HETUIIOBOi PoGOTH. —
Crarts.

Po6ota 3 Hy/JbOBUM poOOUMM JHEM € THIIOBOIO HJsi POOOTH, MPH sKil poboTogaBelb He
IPONOHY€e TapaHTOBAHOIO TOAMHHUKA. ¥ LiH CTATTi AOCHIIXKYETbCS 3B’A30K MK AepPKaBOIO
Ta TOSIBOI0 HYJBOBOTO POOOUOr0 THS y HETHUINOBIH JibepasbHili pUHKOBIA ekoHomiui. Bararto
CY4aCHHMX POOOUYMX MiCLlb €KCIIEPUMEHTYIOTh 3i 3MiHaMH B po0oUill cuJli Ta 6a30BOI0 CTPYKTYPOIO
3anaHoBaHOi POGOTH. 3pOCTAae CYCHUIBHMH iHTepec 10 30iJblIEHHSI KIJIBKOCTI KOHTPAKTiB
3 HYJBOBUM POOOUMM AHEM, KOJH YKJIaJalTb KOHTPAKT, SKMM POOOTOAABelLb Hi MPOMOHYBATH
NOCTiAHYy poboTy.

JloroBopu 3 Hy/JIbOBUM POOOUHM JHEM 4acTO HEe BiAOMBAIOTb CMPABXKHBOI NPUPOIH TPYLOBHUX
BimHOCHH. [HIIi MpoG/eMy BK/IKOUYa0Th: 1) po60TOAABLI MalOTh MOBHY CBOGOAY il IIOKO0 POGOUOTro
yacy; MpauiBHUKM MOBUHHI OyTH JOCTYNHi A5 poOOTH Ha BHUMOIY CBOTO HayasbHHKA; BOHU
MOCTIFHO Ha 3B’13KY; 2) MPaUiBHUKH, Ki MPAILOIOTh 33 KOHTPAKTOM 3 HYJbOBMM POGOYMM JHEM,
CTHKAIOTbCS 3 BUCOKOI HEBH3HAUEHICTIO LOAO0 CBOrO poHOYOro yacy Ta JOXOAY, L0 YCK/IaAHIOE
NJaHyBaHHS X (piHAHCIB Ta iHIMX NOTpe, TaKUX AK OONIAA 32 AIThbMH; 3) MPALiBHHKH
MOBiIOMJISINK, IO iM BiAMOBJISIOTE y OaHKIBCBKHX KpeAHWTaxX Ta iMOTEUHHX KpeAUTaxX depes
BIACYTHICTb YKJAIeHHX 3 HUMH G€3CTPOKOBHUX TPYHOBHX AOrOBOpiB; 3) HeHamiHHICTb po6OTH
BUKJIMKAE CTpec i TpUBOTY y 6araThboxX MPALiBHHUKIB, SIKi MalOTb PaxyHKH MJIsl OMJIATH Ta CiM'1,
K NOTPi6HO yTpuMyBaTH; 4) y UMX MpaUiBHUKIB HA0araTo MeHILEe LIAHCIB OTPUMATH OCHOBHI
TPYIOBIi MpaBa, Hi>k BOHU MalOTb 3TiHO i3 3aKOHOM, TaKi fIK OJaTa JiKapHAHHUX Ta BiAMYCKHUX.

Y crarti migKpecsIOeTbCs, IO THMYAcoBa 3aWHATICTh Belde IO 3POCTAHHS HEpPiBHOCTI Ta
colja/sbHOI He3aXWIIeHOCTi, NifipuBae MepCrHeKTHBU eKOHOMIYHOIO PO3BUTKY KpalHH, BUKJ/HKae
HeyXWJbHe 3HUXKEHHS pIiBHS JKHUTTS MpauiBHUKIB. AHasi3yeTbcsi mpobseMa 3aKOHOIABYOTO
BPEryJIlOBaHHS IPaBOBIIHOCMH MiXK pOOOTOAABUAMH i INpaliBHHKAaMM, L0 MpaLOKTb IPU
HETUIOBUX (hopMax 3aHHATOCTI.

Karouosi caosa: norosip HysnboBOro po6odoro yacy, TPYAOBHH OOroBip i3 HEHOPMOBaHHM
pobouuM AHeM, NpaliBHUK, TPYHOBi MpaBa.
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MICIIEBE CAMOBPAIYBAHHY 9K CKJIATIOBA ITPOBEJEHHY
MYHIIUIIAJIBHOI PE®OPMHU B YKPAIHI:
KOHCTUTYILUIMHO-IIPABOBUN ACIEKT

INocranoBka mnpoOGaemu. HoBiTHi mnpouecH pedopMyBaHHSI MiCLEBOTO
CaMOBpSILyBaHHS CIIPUYMHU/IM NPOBeeHHS MYHilMNaAbHO! pepopMU B YKpaiHi
SIK OJIHi€1 i3 MepelyMoB 1l BXOJI2KEHHS Y €BPOINENCHKY CIi/IbHOTY. 1K Haro/owyoTh
JOCJiTHUKH, e(DeKTHUBHICTb LUMX NpoLeciB He3nocepeHbo MOB’sI3aHa 3 Hi€BICTIO
ny6.nquo'1' BJIAH, paLLiOHa.HbHiCT}O I CHUCTEMHO- CprKTypHOl opraHisaui'f
MeToqiB i (popM 3AiHCHEHHS! Ha Pi3HUX PiBHAX Liel opradisauil, onTUMaJ/bHICTIO
pO3MOJiTy TOBHOBaXKEHb i, BilMOBiAHO, MaTe 1aano (hiHAaHCOBUX MOXKJUBOCTEN
Mi>K [Iep2KaBHOIO i MyHilMnanbHOW0 Baagow |1, c. 3].

I3 paHoro mnpuBOAY HAyKOBLI KOHCTaTYIOTb, 10 MyHiuunaneHa pedopma
B YKpaiHi KOHLENTyaJ/bHO IPYHTYETbCSI HA €BPONEHCHKUX NPUHLIMIAX | CTaHAapTax
(hopMyBaHHSI e(eKTHBHOIO MiCLEBOrO CaMOBPSILyBaHHS, 110 AETEPMiHYE y SIKOCTI
OCHOBHHMX 3aBIaHb KOHCTUTYLIHHO-IIPAaBOBY MOJEpHi3alil0 CHUCTEMH MiCLEeBOT0o
CaMOBpsIIyBaHHS, (POPMYBaHHSl peajbHOr0 Ta [i€BOrO IHCTUTYTY MiCLIeBOTO
CaMOBpSsiIyBaHHS, 3a6e3MeueHHs AelleHTpaJli3allil myOJ1iuHol BJaay 3 MaKCHMaJbHUM
HaOJ/IMKeHHSIM J10 Oi/IbLIOCT] TepPUTOPiaJbHUX IPOMaJ Ta IX KUTEJIIB J/1s CTBOPEHHS
¥/ MiATPUMKH CIPUATIMBOIO XKUTTEBOTO cepenoBuiua [2, c. 4].

3 orsgny 3a3HayeHoro, ycrillHe MPOBeAeHHS MYHIIMMIAIbHOI pe)opMU Mae
NPU3BECTH JI0 AKiCHOro pe(hopMyBaHHS OpraHisalii (PyHKLiOHyBaHHS MiCLIeBOTO
CaMOBpsilyBaHHS B YKpalHi W BUCTYINae OAHMM i3 MariCcTpaJbHHX HAMpPSIMKiB
PO3BUTKY HALiOHAJbHOTO KOHCTUTYUiOHAJJi3My, LIO0 3yMOBJ/IOE 3HAUUMICTb Ta
aKTyaJbHICTb JaHO! TeMAaTHKHU.

AHaJi3 OCTaHHiX MJOCHiAXKEHb 1 ny6J1iKa11i171 OerMi [IOJIOXKEHHS
TMPOBE/IeHHSI MYHiUUNanbHO! pedOpPMH Yy KOHTEKCTi BHCBITJEHHS npo6neM
MiCLIEBOTO CaMOBPsA/yBaHHA B YxkpaiHi 3asiBjeHO y Tpausx BUEHUX Yy rajyai
KOHCTHUTYLiHHOrO Ta MyHinunasbHoronpasa: M. O. baiimypartosa,O.B. baranosa,
I0. O. Bosowmmna, O. B. 3aiiuyka, 0. B. Kawmapainoi, B. M. Kawmmno,
A. M. Konopmisi, O. JI. Konunenka, M. 1. Kopuienka, B. B. KpaBuenka,
I. O. Kpecina, {. 1. Jlenrep, [1. M. Jlio6uenka, O. O. Manannuxk, 1O. JI. [1anei-
ko, M. O. ITlyxtuncekoro, A. O. CeniBanosa, B. O. CeproriHa, I. [I. Crinenka,
A. A. Crpuxaka, B. JI. ®enopenka, O. ®. ®puupkoro, B. M. Illanosana,
H. B. anogaJ, 0. C. lllemuryyenka # iHmux.
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dopmymoBaHHs wined. MeTow cTaTTi € BHUCBiT/IEHHSI y KOHCTHUTYLIHHO-
NPaBOBOMY acleKTi MiCLleBOro CaMOBPSIAYBaHHSl $IK CKJaJOBOI IMpPOBeAEHHS
MYHiUUnanbHO! pehopMH B YKpaiHi.

Bukaan ocHOBHOro Marepiagy. 3IiHCHeHHS MyHiOWnanpHO! pedopMu
B Ykpaiui, ik 3azHauae O. O. MalijaHHUK, BUMAarae IOCJi[XKeHHS MpobsaeM
3aKOHOJABUOTO peryJ/ioBaHHS Ta MPaKTHUYHOrO (PYHKLIOHYBAaHHS MiCLeBOr0
CaMOBPSIIyBaHHSI, CTBOPEHHSI HaJEXHOTO HAYKOBOTO MiAIPYHTS [OJs1 HOTO
pedopMyBaHHS BiMOBIIHO 10 BUMOT MiKHapOAHMX cTaHaapTis [3, c. 37].

Cgoerw ueproto ctBepmkye B. Kyiibina, myHiuunaneHa pedopma B YkpaiHi
NMOBUHHA BigOyBaTHcs Ha (OHI UiTKO BUPaXKEHOI TEHAEHLIl LIOA0 30./MXKeHHS
[pPaBOBUX CHUCTEM Y paMKax MaclUTaOHUX iHTerpauilHUX IIpoLeciB Ha
€BPOMENCbKOMY KOHTHHeHTi. Tomy mocBim nep:kas-uneniB €C wmae cratu
OCHOBHUM JKepeJsioM [/ KOHLENTYaJbHOTO OCMUCJEHHSl 3aBAaHb, Ki CTOAThb
CbOTOJHI Mepel BiTYUM3HSAHO MOJITUUYHOK eJIiTOK, FPOMAACBKICTIO Ta OpraHaMu
nyO6J/iUHOrO yIPaBAiHHS LIOA0 PO3BUTKY MICLEBOI0 CAMOBPSIAYBaHHS B YKpalHi.
Came yepe3 mpHU3My pO3BUTKY MiCLEBOIO CaMOBPSIAYBaHHS CJifl PO3LJSAATH
OCHOBHi HaNpsIMH Ta MPiOPUTETH MyHiLMMIanbHOI peopmu B YKpaiHi [4, c. 8].

OckinbKku MicLieBe caMOBpsiTyBaHHS € (DyHIAMEHTAJbHOI OCHOBOIO PO3BHUTKY
yKpaiHCcbKol fepKaBHocTi, Haroqotye [. B. Jlpo6yi, To came ifest mpo HeoOXifHICTb
BCTAHOBJIEHHSI i€BOr0 Ta CHUJIbHOIO MICLIEBOIO CaMOBpSIAyBaHHS B YKpaiHi K
BTiJIeHHS] KpallMX OEeMOKPAaTHUHUX MPAaKTHK, [xKepena (OPMyBaHHS KyJbTypu
peasibHO! y4acTi rpoMajid y BHUpilleHHi MiCLleBUX CIpaB, HallOBHEHHS peajbHUM
3MiCTOM TIPaB TEPUTOPiaJbHUX IPOMa Mae OyTH KJIOUOBOIO Y MPOLEC] MOAANBIIOTO
pecopMyBaHHsl MicleBoi nyOJiuHol Bnamu. Ilpu vomy pedopma MicueBoro
CaMOBpSILYBaHHSl Mae BU3HAUUTH HAaNpsIMM, MeXaHi3MM, TepMiHM (DOPMyBaHHS
Horo e(EeKTUBHOCTI Ta TepPUTOpiaNbHOI OpraHizalii BJaAd caMe 3 TO3ULIH
CIIPOMOXKHOCTi {HCTUTYTY MICLEBOTO CaMOBPSAYBaHHS IIOJ0 MaKCHMaJbHOTO
3a0e3neyeHHs] HalaHHSl SKICHUX Ta NOCTYNHHUX MyOJiYHHUX IOCJHYT, YKpPillJIeHHS
{HCTUTYTIB AeMOKpaTil, 3axUCTy iHTepeciB TpoMaisH B YyCiX cdepax >XKHUTTS.
Y kiHueBomy pesysbTaTi 3aBASKM e(EeKTHBHOMY BIPOBAIXKeHHi MYyHiIHUNAaJbHOI
pedopMu, MiclieBe CaMOBPSITYBaHHSI Mae€ CTaTH Mi€BUM IHCTPYMEHTOM, IO
BUOY/y€e SIKICHO HOBI BITHOCHHM Mi>K [Iep2KaBOI0 Ta TePUTOpPialbHUMH IPOMaJAMH,
Y3roUTh MepeayciM iX eKOHOMiuHi, couiaabHi inTepecu [5, c. 81].

Yuacninok wporo, [O. B. Kamapaina 3ayBaxye, 1o MyHiuunanbHa
pecdopMa TOBHHHA 3MiHHTH iCHYIOYY CHCTEMY MiCLIeBOrO CaMOBPSLYBaHHS,
fiKa Ha CbOTOJHIIIHIA NeHb He BimnoBinae iHTepecaM i moTpe6am yKpalHCHKOTO
cycminbetBa. PopMyBaHHS Mi€30AaTHOI TepPUTOpiaJbHOI I'POMaid — TOJOBHA
MeTa MyHiIMMasbHOI peOpMH, 3aBOAHHSM SIKOI € CTBOPEHHS Ta MiATPUMKA
CTIPUSATIMBOTO XKHTTEBOTO CePeIOBHINA, 10 B LIIOMY € 3aMOPYKOI0 n06pobyTy,
6J1aronoJiyyusi, pO3BUTKY rOJIOBHOI IPOAYKTHUBHOI CUJIM CYCIHiJbCTBA — JIIOAWHHU
[6, c. 20]. [TponoBxKytoun aafi, JOCTiAHUILA JOBOAKTh, IO 3MiCT MyHiLMIAIbHOT
pedopmMu, mMo-TMepllie, MOJSATAE Y KOMIJIEKCHIM NMepeOYyaoBi iCHYIOUOI CUCTEMH,
KA OXOIJIIE TepUTOpiaJbHYy OCHOBY OpPraHiB MiCLEBOrO CaMOBPSAYyBAaHHS
6asoBoro piBHs (MyHiUMNanbHUE piBEHb, SIKUH B yKpalHCHKil HOMEHKJATYpi
Mae pi3Hi Ha3BM), OpPraHM MiCLEBOro CaMOBDSIAYBaHHS BCiX piBHIiB, y TOMYy
4K/ BUKOHABYI KOMiTeTH perioHaabHux (06JacHUX) i paHOHHMX paj, PO3MOMIiI
3aBaHb MiXK OpraHaM{ MiCLEBOro CaMOBPSIAYBaHHS Pi3HHUX PiBHIB, TMIMOUHHY
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peopraHisalilo MicLEeBOT ep>KaBHOI aAMiHiCTpalil, iKa Ma€ BUKOHYBATH (PYHKILI1
KOOpJMHALil Ta Harjsay; To-Apyre — Tependadae mepexii A0 HOBOI MopeJi
opranisaii periona/nsHol Baamu [6, c. 77-78].

fdx 6aurMo, OZHMM i3 OCHOBHHUX 3aBIAaHb MOJITHKO-TPABOBHUX TE€PETBOPEHD,
KoTpi BimOyBamoTbhcsi B YKpaiHi, € (opMyBaHHS e(QeKTHBHOTO MiCIeBOTO
CaMOBpSIIyBaHHsl, sIKe BM3HAETbCS | rapaHTyeTbcsd B YKpaiHi BiIMOBiZHO N0
crarti 7 Koncruryuil Ykpainu [7].

BonHouac came 3aBAsSIKM  MiClleBOMY CaMOBPSIIYBaHHIO, $SIK 3a3Hayae
M. O. baiimypartoB, neMOKparTisi IepeTBOPIOETbCS y CIPABKHE HAPOLOBJIAIIS
i TiMbKM 3 BU3HAHHSAM Ta 3POCTAHHSM TPaB TePUTOPiaJbHUX TPOMai, LIO
€ TepBUHHUMH Cy0'eKTamH, OiJbll KOHKPETHUMH | 3MiCTOBHUMH CTalOTb
NOJIITUYHI ¥ COLiaJbHO-eKOHOMiYHi mNpaBa TIpoMaisiH, TapMOHi3yIOTbCs
HaraTopiuHi BiITHOCHHHU MiXX HUMM i IepPKaBoIo, CTiHKilIOW, CTabiNbHIILIOW CTaE
cama aepxasa [8, c. 154].

['. B. IBaneHko BBaxkae, 110 MyHillMNaabHa peopMa MOBHHHA 3a0e3MeUUTH
aKTHBHE BIIPOBA/KEHHS JIOKAJbHOI JAeMokpaTii B YKpalHi, yHMopsaKyBaTh
3B’SI30K MiX LEHTPaJbHUMH OpPTaHAMH i BJIAJHUMHU CTPYKTypaMU B perioHax,
3acobu i cmocobu NPaBOBOTO PEryJlOBaHHS KOMYHA/JbHO! BJACHOCTI [IJs1
PO3B’sI3aHHS COLiaJbHO-eKOHOMIUHUX TIpo6JieM perioHy, pillleHHS KaapOBHUX
NUTaHb y CHCTEMi MiCLleBOro caMoBpsayBanHs» [9, c. 12].

Bintak mnpobsema pO3BUTKY JOKaJbHOI OeMOKpatii B YKpaiHi, 3acBia-
yye M. O. bailmypatoB, crana nyxe axkTya/lbHOIO, OCKiJIbKM NMPaKTHUYHO BCi
JKUTTEBI iHTEPECH Ta YCTPEMJIiHHS JIIOAWHA peaJsi3y€e caMe Ha JIOKAJbHOMY PiBHI
(QYHKLIOHYBaHHS COLIyMy sIK 4JeH TeputopiaabHoi rpomamu» [10, c. 97]. Came
ToMmy, K BingHauae O. B. BaTtaHoB, MicleBe caMOBpsiLyBaHHS € OQHHUM i3 THUX
atpubyTiB couia/JbHO-TIPABOBOI, N1€MOKPATUUHOI A€P»KABHOCTI, 110 B KOHTEKCTI
€BPOMENCHKOro BEKTOPY PO3BUTKY YKpalHCbKOI J[epKaBW BHUMarae CBOTO
BCce6iYHOTO KOHCTUTYIOBAHHS Ta {HCTUTYLiOHAMI3alil HA PUHUUIIAX TyMaHi3MYy,
JIIOJICBKOTO BUMipy BJIajiy Ta BepxoBeHcTBa mpasa [11, c. 99].

O. O. XapueHKO, iHTepmpeTyUW O3HAKH COLIaJbHOI JepXKaBH, SKi
3HAXOJSIThb CBill MPOSIB i HAa JIOKANBHOMY PiBHi COLiyMY, MiICYMOBYE, 110 (haKTOPH
U YMOBHM iCHYBaHHSI MICLEBOTO CaMOBpSIAYBaHHSI, TepPUTOpiaJbHUX TPOMAa
i ocobucTOCTI — UYJieHAa TEpPUTOPiaJbHOI IPOMAAU B KOHTEKCTi 1X COLiasibHOI,
oprasisauiiHoi, JerajabHol, (PYHKIUiOHA/NbHOI, MAaTepPHANICTCbKOI i cTpaTeriyHol
CKJIQJIOBUX He TiJIbKK J0JAI0Th IM XapakTepy (YHKLiH COLia/JbHOI epKaBH, aje
W J1eMOHCTDPYIOTb OpPTaHiYHy €IHICTb | B3a€MO3B’5I30K COILiaJbHOI 1ePKaBHOCTI
3 MICLEBUM CaMOBPSITyBaHHAM i 6e3nocepeqHbo 3 iCHYBAaHHSM i cTaOilbHUM
(yHKLiOHYBaHHAM TePUTOpiaNbHUX IPoMaj i KoxkHoro 3 ii unenis) [12, ¢. 35].

O. B. KpachikoBa B6auae, 110 MyHiuunasbHa pedopma, sika 3[iHCHIOETbCS
B YKpaiHi Ha cydyacHOMY eTalli, Ma€e Ha MeTi, Hacamiepen, (OpMYyBaHHS Cy4acHO1
CHCTEMH MICLEBOTO CaMOBPSLYBAHHSA, MiJBUILEHHS BiANIOBiAA/JBHOCTI AepKaBU
3a HOro po3BUTOK, YCYHEHHS HelOJiKiB, fKi iCTOTHO BIJIMBAIOTh HA 3AiHCHEHHS
CaMOBpSANHOI AisibHOCTI Ha Micugx [13, c. 3].

Ha nepekonanns 1. A. I'puusika, cucremHicTh peopMyBaHHS MiCILEBOTO
CaMOBpsITyBaHHS MOTpebye BHeCeHHS 3MiH 10 KoHCTUTYyLil YKpaiHH, T0N0KeHHS
Ta TMPUIMCH $IKOI [OBUHHI BpaxyBaTH HACTyIMHe: Io-Meplie, HeoOXigHO
BU3HAYUTHUCH 31 CTATyCOM aAMiHICTPAaTUBHO-TePUTOPiaJbHUX OAUHULDb, HKi
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CKJIQ[al0Th CHUCTEMY aAMiHiCTPATHBHO-TEPUTOPIaJbHOIO YCTPOW; TMO-APYTeE,
HeoOXiTHO BU3HAYUTHUCA 3i CTPYKTYpPOIO CUCTEMHU BJaAM B Hallill AepxkaBi A/s
peasizanil e(eKTUBHO! [Aep:KABHO! perioHajJbHO! MOJITHKU OeleHTpaJisalii;
No-TpeTe, MyHilMNadbHa pedopMa I[OBUHHA 3IiMCHIOBATHCA Yy KOMILIEKCI
3 aJMiHICTPaTHBHOK Ta TepuToOpianbHOO pedopmamu [14, c. 198].

O. B. batanoB xapakTepusye MyHiLUTIaJbHY BJALY SIK CK/aaHe, 6araTorpaHHe
colljanpHe Ta IpaBOBe $BHILE, L0 3aliMae IMeBHe Micle Ta 3HAuYeHH$
y TPOMAaJCbKOMY Ta KOHCTUTYLiMHOMY MexaHi3Mi, opieHTye Ha 3abe3nedyeHH$
3B’I3KaAMH CHMCTEMHOr0 Xxapaktepy (BHIiJeHHS TepUTOpiaNbHMX TPOMal SIK
NepBUHHUX Cy0O’€KTiB CaMOBPSIAyBaHHS, BCTAHOBJEHHS UiTKHX MPOCTOPOBUX
MeXX KOMIIeTeHIil MYHIIUNaJbHHUX OpTaHiB Ta iHIWIKUX Cy6’€KTiB MicleBOro
CaMOBpSIyBaHHS, HU(epeHLiallil0 NpaB KOJEKTHBIB MICUEBUX XKHUTeJIB
Ta OpPraHiB MiCLeBOro CaMOBPSIAYBaHHSl $IK MOXiAHUX Bil HUX Cy0O €KTiB —
npaBoNpecTaBHUKIB cBoix rpoman) [15, c. 51-57].

I'. B. IBaneHko BBaxkae, 110 MyHillMNasbHa pe)opMa MOBHHHA 3a0e3MeUUTH
aKTHUBHE BIIPOBAJKEHHS JIOKAJbHO! JAeMOKpaTil B YKpalHi, yHmopsaKyBaTu
3B’SI30K MiX LEHTPaJbHUMH OpPTaHaMH i BJAJHUMHU CTPYKTypaMH B perioHax,
3acobu i crmocoOu NPaBOBOTO PEryJiOBaHHS KOMYHAaJbHOI BJIACHOCTI M/t
PO3B’sI3aHHS COLiaJbHO-eKOHOMIYHUX TIpo6JieM perioHy, pillleHHS KaapOBHUX
NMTaHb y CHCTEMi MiclleBoro camoBpsaysanus [16, c. 12].

O. B. CkpunHioK KOHCTaTye, 110 3abe3neueHHs Ta peasisadis pedopmu
MiCLIEBOTO CaMOBpSIyBaHHSA PU3BeIe 10 HACTYIHKMX Pe3ybTaTiB: 1) 10csArHeHHs
HaJIeXKHOT0 Ta e(DEKTUBHOrO PO3IOALNY MOBHOBAXKEHb MiXK LEHTPAJIbHOO B0
Ta KOHKPETHUMM aAMiHiCTPaTUBHO-TEPUTOPiaJbHUMH OAMHHULSIMH Ha 3acagax
JelleHTpaizauil MyGJiuHOr0 yIpaBJiHHA i cyGcumiapHOCTi; 2) CTBOpEHHS
e(eKTUBHOI Ta cTabijbHOI cUcTeMU (YHKLUIOHYBAHHSI TEPUTOPiaJbHUX TPOMaj
Ta IX OpraHis, 3a0esnedeHHs MPO30POCTi L€l AiABHOCTI, MiHiMi3alis yMoB
IJIsi KODYMUil; 3) CTBOpeHHs YMOB MJsi GesnocepefHbol ydyacTi >KUTeJiB
y BUpIlleHHi NHTaHb MICLEBOTO 3HAueHHs; 3a0e3NedyeHHS OpraHizalilHOL
Ta (piHAaHCOBOI CaMOCTIHHOCTI TepUTOpiaJbHUX Trpoman i HaOJMKeHHS IX
JI0O €BPOMEUCbKUX CTaHAApTiB; 4) HamaHHS OiJbILIOCTI agMiHiCTPaTUBHUX
NOCJYr Ha piBHI KOHKPETHHUX aAMiHICTPATUBHO-TEPUTOPIiaJIbHUX OJUHUIIb;
5) hopMyBaHHS Ni€BMX MiCLEBUX OIOIKeTiB; 6) CTBOPEHHS YMOB, IO CIPHUSIOTH
CTaJIOMy PO3BUTKY TepUTOpiaJbHUX IPoMal; CTBOPEHHS YMOB MJisI HaJ€XKHOI0
MaTepiaJbHOTO, (PiHAHCOBOTO Ta {HILIOTO PeCYPCHOTO 3abe3leyeHHS BUKOHAHHS
3aBJaHb i PyHKLiH TepuTopianbuux rpoman [17, c. 10].

O. B. baranos Bin3Hayae, 110 B KOHTEKCTi MOJIepHi3allil CHCTEMH MiCLIEBOTO
CaMOBPSIAyBaHHS BapTO pPO3YMITH KOHCTUTYIOIOUY Ta i{HCTHUTYUiOHAJbHY
poJib MYHILMIAJAbHOI BJAAW $SK ONHOTO 3 KJIUOBUX €JIeMEHTIB CHCTeMH
KOHCTHUTYLiHHOrO Jany YKpainu [18, c. 118].

Binrak O. O. Kmo# ykasye, 110 TOJOBHHM 3aBIAHHSM iHCTHTYLiOHAJBHOI
MOJiepHi3allil CUCTeMH MiCLIeBOro CaMOBpPSILyBaHHS € YIOPSAKYBaHHSI CUCTEMH Ta
CTPYKTYPHU OpPTraHiB MiCLEBOI BAaay 32 (PYHKIIOHAJBHUM MPHUHLIKIOM». BinnoinHo
[0 3a3HaYeHUX 3aBAaHb, MOAEPHi3allis CTABUTb METy — CTBOPEHHS Ta MiATPUMKY
CIPUSTAUBOIO KUTTEBOIO CEepPEelOBHIIA, HEOOXiIHOro 1Jisi BCeGiUHOrO pPO3BUTKY
JIIOIWHH, HAJAHHIO KUTEJSIM TePUTOpialibHUX rpoMal SKiCHHX Ta OOCTYIHHX
nyG/IiYHMX TIOCIYT Ha OCHOBI CTaJIOr0 PO3BMTKY Aie3naTHol rpomamm» [19, c. 3].
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[Tpu upomy M. Omniugyk ta B. Kammno noB’s13ytoTh iHCTHTYLiOHAMI3aMLiO Mic-
IeBOT0 CAMOBPSILyBaHHS y Cy4yacH{l He3asexHi{l YKpaiHi 3 MpoBeeHHSIM MYHi-
IUManbHol pehopMH, iIKa TiCHO TOB’si3aHa 3 KOHCTHUTYLIHHOI Ta aaMiHicTpa-
tuBHOK pedopmoro [20, c. 10].

Pazowm i3 tumM, O. M. UepHexxeHKO BU3HA€, 110 332 MOTOUHY ePEeKTUBHICTb
NiSIIBHOCTI MYHILMNA/JAbHUX OPTraHiB NpsIMY BilOBia/JbHICTh Ma€ HECTH AepxKa-
Ba, fIKa, JeK/JapylouM NPaBoOBi, EKOHOMIUHi Ta OopraHisauiliHi rapaHTil, TOBUHHA
CTBOPIOBATH HaJie;KHe MiATPYHTS AJ5 BiANOBiNaJbHOrO i He3aleXHOro (PyHKI-
OHYBaHHSI MiCLEBOTO CaMOBPSIAYBaHHS. ¥ LIbOMY 3B’SI3KYy BHHSTKOBO BaKJIHBE
3HaueHHs1 HabyBae (OpPMyBaHHS TakKoOl AepPKaBHOI MOJITHKH LIOAO MiATPUMKH
PO3BUTKY MiCLIEBOTO CAMOBPSIYBaHHS, Ka poar/siaana 6 Horo LWKpIle, HiX Mpo-
CTO cHcTeMy MicLeBol Bjagu. MicueBe caMOBpsIAyBaHHS HeOOXiIHO PO3BHUBATH
i migTpumyBaTH SIK CTpaTeriyHMH [OBrOCTPOKOBHHM {HCTPYMEHT CTBOPEHHS
CTIHKOTO TPOMaJsSHCbKOTO CYCHiJIbCTBa, MAJs1 (POPMYBaHHS TPOMAASHCHKOL
iHimiaTMBM Ta MOCATHEHHS CYCHiJbHOTO AoroBopy. CTaBjeHHS [0 MicLEBOTO
CaMOBpSANyBaHHS fK N0 4YOrocb APYTOPSAHOTO O3HAuae IOBHe HEPO3YMiHHSA
HOT0 CYCIiJIbHOTO 3HAUeHHS, siKke TOoJsArae y HeoOXigHOCTI OyayBaTH MiclleBY
BIaly K BJajy, HauOiIbm HabamxeHy o Joxed [21, c¢. 11-12].

O60B’I3KOBUM €JIEMEHTOM MYHIIMIAJbHOI [isiJIbHOCTI, LI0 XapaKTepU3Ye
BILIMB Cy0 €KTiB MiCLEBOr0 CaMOBPsAyBaHHs Ha 006’€KTH (IHUTaHHS MiCLEBOro
3HayeHHs ), 3aceigaye 1. B. [IpoGy1u, € cyKkymHicTb crnoco6iB, 3aco6iB, METOIB,
mo 3abe3neuye HOro MaKCHMaJbHY MOXJIHUBICTb Ta Ji€BicTb. ¥ wLiJOMY
O3HAuUeHi eJeMEHTH CTAHOBJSITH <«TEXHOJIOTiI0» MYHIIMMIANbHO! AiSIJIbHOCTI,
CIIPSIMOBAHO! Ha peaJi3alilo COLiaJbHO! (PYHKLil MiCLleBOr0 CaMOBPSIAYyBaHHSI.
fdx 3acobu, eneMeHTH HisJIbHOCTI MOXKHA BHUAIMUTH IMepenyciM KOMIETEHLlo,
TOOTO CYKYMHICTb NpaB Ta 000B’sI3KiB Cy0 €KTiB MiCLIEBOr0 CaMOBPSIAyBaHHS,
nepefyciM caMmoi TepUTOpiajJbHOI TpoMaau Ta 1 NPeACTaBHHULBbKUX OPraHiB.
[Ipy upoMmy, BpaxoByrOud TOH (DaKT, 110 OCHOBHHUM IEPBHHHUM Cy6 €KTOM
MiCLIeBOr0 CaMOBPSIIYBAHHA € TE€PUTOPiajJbHA IPOMaJa, BBAXKAEMO 32 HeoOXinHe
3aKpIMUTH KOMIETEHL{I0 BiAMOBIAHO A0 NUCIO3UTUBHOTO METOAY PEeryJioBaHHS
«[I03BOJIEHO BCe, 110 He 3a00pOHEHO 3aKOHOM». ¥ 1IbOMY 3aKJjajeHa CYTTeBa
BiAMIHHICTb IHCTHUTYTY MiCLIEBOTO CaMOBPSIIyBaHHSI Ta iHCTUTYTY OepPKaBHOI
BJag, fIKa peani3yeTbCsd Ha MICUEBOMY piBHi B Mpolleci (pyHKUiOHyBaHHS
MiCI[eBUX NepKaBHUX aAMiHiCTpalil, ki Ail0Tb BiAMOBiAHO MO iMIIEpaTUBHOTO
METOMly «I03BOJIEHO BCe, 110 MPSMO MependaueHo 3akoHoM» [5, ¢. 82].

B. . Kadapcekuit dikcye, mo camoBpsiTyBaHHS SIK KJIIOUOBHH eJeMEeHT
BJAJHUX BiIHOCUH y TepUTOpiaJibHUX IPOMAafax € OCHOBHHUM MeXaHi3MOM
3aJ)y4eHHS ILIHPOKUX BEPCTB HACEJEeHHs [0 IOJITHYHHX IIpOLeciB, aje
npaBoBe 3abe3NeueHHs MiCLIeBOrO CaMOBpPSIAYBaHHsS, K i caM IpoLec HOoro
TpaHcdopmauii, Binctae Big BuMor uacy. Came MicleBe caMOBPSIyBaHHS
NOK/NMKaHe 3abesleyyBaTH CaMOCTidHe BHpilleHHS TepUTOpiaJbHUMHU
rpoMafiaMd IHUTaHb MICLEBOro 3HayeHHd. ToMy BaXJ/HUBOI CTOPOHOIO
MYHiLMNaAbHO! MAiSIJIbHOCTI Mae OYTH CTBOPEHHS MOJMITUYHHUX YMOB [JIs
e(heKTUBHOI y4acTi MiCLIeBUX KU TeJIiB Yy 3[iHCHEHHI MiCLIeBOT'0O CAMOBPSIyBaHHS.
Takumu ymoBaMu mepenyciM €: HasiBHICTb BUOOPHHUX OpraHiB MiCLIEBOTO
CaMOBpSIIyBaHHS; BUKOPUCTAHHS B MYHIiUMNaJbHIA AiSJIbHOCTI {HCTUTYTIB
npsmMol geMokparii [22, c. 464].
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BigHoweHHs1 J0fed [0 MOKpalleHHS YMOB JKUTTS Ha MiCLEBOMY piBHi
3MiHeTbes Toai, Harosourye M. [1. TlosoHcbkUH, KO BOHU GepyTb ydacTb
y IJIAHYBaHHI i BIAYYBAIOTh BJAACHI MOXKJIUBOCTI Ta 3AATHICTh PeaJli30ByBaTH MeBHI
MPOEKTH Ta KOPUCTYBATHUCS pe3yJbTaTaM{ X BIPOBAIKEHHS Yy MYHiLUIIAJbHY
MPaKTHKY. 3aJydyeHHs IPOMaj CIIPUsIE MiCLIeBOMY PO3BUTKY, OCKIJIbKH 1le 3MiHIOE
colliaibHy TOBENiHKY JIOJAeH, PoOASTUM X areHTaMu PO3BUTKY, a HE TTaCHBHUMHU
peLUnieHTaMM nocayr. JIroay noynHarTh BUKOHYBAaTH poOOTy /15 cebe, a He
OUiKyIOTb, 110 XTOCb 3i CTOPOHHM 3a0e3Me4YuTb (X TOBAapaMH Ta I[OCIYraMH.
BonHouac ne cayKUTb MeXaHi3MOM 3aJydyeHHsS] TPOMAaACbKO! AyMKH B IpoLecC
NPUAHATTSA pileHb (IISXOM CHiJBbHOTO MJIaHYBAHHS Ta MOHITOPHMHIY); CIIPHSIE
MiClleBOMY Ta perioHa/JbHOMY PO3BHUTKY LIJISIXOM BCTAHOBJIEHHSl CTpaTeriyHol
iHTerpoBaHol cucTeMH INJaHYBAaHHS; NMPU MeHLIMX OWMXKEeTHUX 3aTpaTax i3
00Ky MiCUeBHUX Ta {HIIMX (PiHAHCOBHUX YCTAHOB Mae OiJbllly NPOAYKTHUBHICTh
3aBASKM MeXaHi3My Aep:KaBHO-NPUBATHOIO MapTHEPCTBA; 3MeHILUYy€E AepKaBHi
BUTPATH Ha 0OCJIyroBYBaHHSl iH(PACTPYKTYPH, OCKIJIbKH FPOMafa CaMOCTiHHO
niaTpUMye iHppacTpyKTypy Ta HagaHHs mocayr [23, c¢. 291].

I3 uboro npusony H. B. BopotiHa ykasye, 110 MicueBi 6i01KeTH MOBUHHI
6yt 306aJaHCOBAaHMMH Ta [OCTATHIMH 1y 3abesleueHHs BUKOHAaHHS
opraHaM{ MiICLIeBOTO CaMOBPSIAyBaHHSI HalaHUX IM 3aKOHOM I10BHOBaKeHb
Ta rapaHTil HaceJeHHIO MOCJYr He HHXYe piBHS MiHIMAJbHUX COL{aJbHUX
notpe6. IloBHOBa>KeHHS Ha 3[iMCHEHHS BUTPAT MicLEeBOro OHOMXKEeTy MaroTb
BiANoBifaTH 06cAry MOro HaAxomKeHb. JJOCATTH LIbOrO MOXKHA TiJIbKH LIISIXOM
SIKICHOTO BJIOCKOHAJIeHHSI OOMKeTHOTO 3aKOHOJABCTBA, IOCHUJIOIOUM BJACHY
JIoxonHy 6a3y MicleBHUX OMOKeTiB, X CaMOCTIHHICTb 3 METOI HaWUIOBHIIIOr0
3a0e3neyeHHsl iHTepeciB HacesJeHHs OKPeMHUX TEPUTOPIM Ta perioHiB ¥YKpaiHH,
BUKOPUCTOBYIOUM MO3WTUBHMU AOCBiA y LiH cdepi eKOHOMIYHO CHJBbHHUX Ta
posBuHeHHX Kpain [24, c. 120].

dx 3asnauae B. {. Tauiil, MyHiuunanbHa BJAaga He TiNbKH yOCOOJIOETHCS
i3 (yHKLIOHYBaHHAM OpraHiB MICLEBOrO CaMOBPSIIyBaHHS, LI0 Y paMKax
KOMIeTeHLil, TmependayeHoi YWMHHUM 3aKOHOAABCTBOM, € CaMOCTIHHUMH
B 11 peanizauii, aje ¥ 3 THUM, 10 NOyO6JiuHa BJaga B TaKUX YMOBax CTae
«T'yMaHi30BaHO0», «FOMOLEHTPUYHOK», OPI€HTOBAHOIO HA JIIOAKHY i CYyCII/IBCTBO,
a TaKOoX JHWBepPCU(IKOBAHOW0O, UiTKO pO3MAIJMIEHOI MiXK BiANOBiAaIbHUMHU
BHKOHABLUSMH, KOJHU MiCLeBe CaMOBPsIIyBaHHSI BU3HAE€TbCSl PIBHONPABHUM
NapTHepOM [epXKaBH, a MPHUBATHI [{HTEpPeCH Y3TOMKYIOTbCS i3 AepKaBHUMH,
a He GesnepeyHo migKopswThea M [25, c. 171].

M. O. BaI/IMypaTOB LNOBOIUTH, WO Yy cepi opMyBaHHS, dpyHKmOHyBaHHH
i peamsaun MYHiLMNaNbHOI BAAX CK/IaJAEThCs i i€ y»Ke CKIaAHUU CoLia/lbHUM
MeXaHi3M B3a€MOIPOsBY i B3aeM0O0OJIiKy OaraTopiBHeBUX | pPi3HOMJIAHOBUX
iHTepeciB IIKPOKOro KoJia He TepCcoHi(piKoBaHUX ¢y’ €KTiB, 1110 MPOBAASATH CBOIO
KUTTEAIANBHICTD HA BiANOBIAHIA TepUTOPIi, 3 METOI0 peaJsiisalil CBOiX TAKTHYHUX
i cTpaTeriuHWx HAaCTaHOB, LiJed Ta iHTepeciB. XapakTepHOI PUCOI0 IbOTO
MeXaHi3My € HOro CHHepPreTUYHUH XapakTep, KUK IPOSIBJASETbCS Y B3aEMHOMY
KOMIpoMici cy6’eKTiB MyHilMNaAbHOI BJagu i KosabopauiliHid OCHOBI IXHBOTO
(yHKUiOHYBaHHS. Takuil B3aeMHUH OOJIK yciel CYKymHOCTi iHTepeciB, LIO
CKJaJaloThCcsl Ha PiBHI MiCLEBOTO CaMOBPSIIYyBaHHSI y cdepi MyHiLMMagbHOI
BJIAJIM, IXHSI B3a€MHA KOMIPOMICHICTb i rapMOHi3allisi € rapaHTOM iCHyBaHHS Ta
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(DYHKUiOHYBaHHS IK CaMOi CHCTEeMH MICLEBOT0 CaMOBPSIAyBaHHS, TakK i BJAAAH,
mo 11 peasidye, a TAaKOX TePNUMOCTi U TPOTEKUiOHI3MY A0 MYyHIIMMaJbHOI
BJIanK 3 GOKy LieHTpa/bHOl Baau aepxasu [26, c. 10].

Ha IyMKY 0. C. OpJIOBCbKOFO OYeBHJIHOIO € HEOOXIHICTb TePEOCMHCIEHHS
TEXHOJIOTiI B3a€MOAil TepHUTOpialbHUX rpomar i c(hOpMOBaHUX HHMMH OpTaHiB
yIpaBJaiHHS, a TaKoX IXHbOI 3JATHOCTI Ta CHpOMO}KHOCTl e(heKTUBHO
BUKOPUCTOBYBAaTH CBill CaMOBpPSIAHMH TOTeHLiaJs], HWOTO coliajdbHi pecypcu
IJ1s1 caMoOopraHisalil Ta BHpillleHHS [HMTaHb BJACHOIO XXHUTTe3a0e3leueHHS
3 MeTOI0 peaJisallii coliaJbHHUX MpaB TPOMAASH Yepe3 OpraHu MicleBOTO
CaMOBpSIIyBaHHsI, 3a0e3NeueHHs TapaHTid MiCUEBOTO CAMOBPSIAyBAaHHS Ta
Bi[NIOBifa/MbHOCT] OpraHiB i mocagoBux oci6. ToMy OfHHM i3 HaraJbHUX 3aBAAHb
MyHilMNanbHO! pehopMH Mae OyTH CTaHOBJIEHHS PeasbHO!I Ta Ji€BOI CUCTeMHU
6esnocepeqHbOl MYyHIIMMANbHOI AeMOKpaTil abo Tak 3BaHO! MYyHIiMMAaJbHOI
napTMCHMIATHBHOI AeMokparii [27, ¢. 24].

BucHoBku. OTtxe, MyHiUMmanbHa pedopmMa € TPHUBAJMM MaclITaOHUM
IIPOLIECOM  CYCHI/JIBHO-TIOJITUYHOIO  IIepeTBOPeHHS  MiCLIEBOrO  3HAYeHHS
MpPaBOBOTO XapakTepy, L0 BiAOyBaeThcsl Yy CcydacHid YKpaiHi, He KJOUOBe
Miclle 3aiiMa€e PO3BUTOK iHCTUTYTY MiCLIEBOTO CaMOBpPSIAyBaHHS. TakKUM UHHOM,
MyHiluna/nbHa peopma HabyJia puc caMoCTiHHOrO e pKaBHO-TPaBOBOrO SIBUILA.
Cawme y mpoueci MyHiunMna/abHoi peopmH, siKa 3AIMCHIOETbCS B YKpaiHi, Mae
BiZOyTHCS OCTATOYHE 3MiCTOBHO OOTPYHTOBAHE PO3MeEXKYBaHHS MOBHOBAaXKeHb
OpraHiB Jiep»KaBHOI BJag¥ Ta BIANOBIAHUX MPEACTABHUILKUX OpPTaHIiB
TepUTOPiaNIbHUX TPOMAJ, CIPSMOBAHUX Ha peaisallilo ColiaJbHUX (YHKIIIH,
a TakK0oX KepeJ BiAOBiIHUX T'POLIOBUX HaAXOMXKEHb y MiClleBi OIOIKeTH i3
METOI0 3MillHEHHSI MaTepiaJbHO-(hiHAHCOBOI OCHOBH MiCLIeBOTO CaMOBPSIAYBaHHS
Ta HOro MOAANBLIOTO PO3BUTKY.
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Maznoscoxud 1. H. Micuese caMoBpsyBaHHS SIK CKJaJ0Ba NPOBENeHHS MyHiIUNATbHOT
pedopmMu B YKpaiHi: KOHCTUTYLiHHO-IpaBOBHH acmeKr. — CTarTs.
CraTTs TpHUCBsiUEHa BHUCBITJEHHIO Yy KOHCTHTYLiHHO-NIPAaBOBOMY acIeKTi MiCleBoro
CaMOBpSILyBaHHS SIK CKJaIo0BOi MPOBefeHHs MYyHiLHUNagbHOI peopMH B YKpaiHi U BHCTymae
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OIIHUM i3 MaricTpajbHUX HAMPSMKiB PO3BUTKY HALiOHAJbHOrO KOHCTHTYUioHani3My. O3HaueHo,
0 MyHiuuma/nbHa pedopMa, KOTpa MPOXOAUTh B YKpaiHi, KOHLENTyaslbHO IPYHTYETbCS Ha
€BpOMNelCchbKUX NPUHLMNAX | cTaHAapTax (POpMyBaHHS e(DeKTUBHOI'O MiCLIeBOI'O CaMOBPSIyBaHHS.
Harosomyetbcst Ha pecdopMi MicLeBOro caMoBpsSAyBaHHS, $Ka Ma€ BH3HAYUTH HaNpsMy,
MeXaHi3MH, TepMiHHM (opMyBaHHS Horo e(peKTHBHOCTI Ta TepuUTOpiaJbHOI opraHisauii Bramu
caMe 3 TNO3ULIA CIPOMOXKHOCTI iHCTUTYTy MiCLEBOrO CaMOBpPSIAYBaHHS ILIOAO MaKCHMaJbHOTO
3a0e3neueHHs HaJaHHS SKICHUX Ta AOCTYMNHHUX MyOJiUHUX MOCJYT, YKPIMJeHHS IHCTHUTYTIB
JeMoKparTii, 3aXUCTy iHTepeciB rpoMaisiH 3arajoM B ycix cdepax xkuTTs. [linkpecmaoeTbes, 110
(hopMyBaHHS Hi€30aTHOI TePUTOPiaJbHOI IPOMaJX € TOJIOBHOI METOK MYyHilMNanbHOI pehopMH,
3aBJaHHSM SKOI € CTBOPEHHS Ta MiATPUMKA CIIPUATIMBOIO XKUTTEBOrO CEPENOBHUILA, 10 B LIIOMY
€ 3anopykoro n06poOyTy # Ouaromosyyusi i MeIIKaHLiB. 3ayBaXKyeTbCs, W10 caMe 3aBISIKH
MiCIleBOMY CaMOBPSIAyBaHHIO NE€MOKpATisl MePeTBOPIOETLCS Y CIIPaBXKHE HAPOAOBJIALIS | TINMBKH
3 BU3HAHHSIM Ta 3POCTAaHHAM MpaB TEPUTOPiaJbHUX I'pOMal, L0 € NEPBUHHUMH Cy0 €KTaMy,
61J/IbILI KOHKPETHUMH | 3MICTOBHUMH CTAIOTh MOJITHYHI ¥ COLiaNbHO-eKOHOMIYHi MTpaBa rpoMajsiH.
KoHcraryeTbcs yBara Ha hopMyBaHH{ Cy4acHOI CHCTEMH MiCII€BOTO CAMOBPSIIYBaHHS, MiBUILEHH]
BilMOBifa/NbHOCTI AepKaBU 3a HOro PO3BUTOK, YCYHEHHS HEeNOJiKiB, fKi iCTOTHO BILJIMBAIOTb
Ha 3IiHCHEHHS CaMOBpSAHO! HisibHOCTI Ha Micusix. [lizcymMoByeThbcs, IO MyHIiIMNAaMbHA
pecdopMa, KoTpa BinOyBaeTbCsl y cydacHidl YKpaiHi, HaOyJa pHC CaMOCTIHHOTO Aep>KaBHO-Npa-
BOBOTO $§IBMIA, € TPHUBA/IMM MacCIITa0HUM MpPOLECOM CYCHiJbHO-TIOJiTHYHOTO MepeTBOPeHHS
MiCLIeBOTO 3HaueHHs [PaBOBOr0 XapakTepy, [e KJ/uOBe Miclle 3aliMae PO3BUTOK {HCTHUTYTY
MicueBoro camoBpsinyBaHHd. Came y npoueci MyHiuMmasbHOI pedopMmu, siKa 3AIHCHIOETHCS
B YKpaiHi, 1110 € oJHi€l0 i3 MepeayMoB il BXOAKEHHS y €BPONEHCHKY CHIIBHOTY, Ma€ BigOyTHCS
0CTaTOYHe 3MiCTOBHO OOIPYHTOBaHe PO3MeXKYBaHHsI [I0BHOBaXKeHb OPTraHiB JepKaBHOI BIaM Ta
Bi[MOBiAHMUX TpeACTABHULLKUX OPraHiB TepUTOpiaJbHUX IpOMaj, CIPSMOBAaHUX Ha peaJisalilo
couiaJbHUX (PYHKLIH.

Katouosi caosa: wMicueBe caMOBpsSAyBaHHS, MyHiluumanpHa pedopma, ny6giuHa BJana,
MyHilMNa/MbHa BJaja, TePUTOpiasbHa TpOMaja.

Summary

Mahnouskyi I. Y. Local seli-government as a component of municipal reform in
Ukraine: constitutional and legal aspect. — Article.

The article is devoted to the coverage in the constitutional and legal aspect of local seli-
government as an integral part of municipal reform in Ukraine and is one of the main directions
of national constitutionalism. It is noted that the municipal reform taking place in Ukraine is
conceptually based on European principles and standards for the formation of effective local
self-government. Emphasis is placed on the reform of local seli-government, which should
determine the directions, mechanisms, timing of its effectiveness and territorial organization of
power from the standpoint of the capacity of local government to ensure quality and affordable
public services, strengthen democratic institutions, protect citizens in all areas. life. It is
emphasized that the formation of a viable territorial community is the main goal of municipal
reform, the task of which is to create and maintain a favorable living environment, which
is generally a guarantee of well-being and well-being of its inhabitants. It is noted that it is
thanks to local self-government that democracy becomes a real democracy and only with
the recognition and growth of the rights of territorial communities, which are the primary
subjects, political and socio-economic rights of citizens become more specific and meaningful.
Attention is paid to the formation of a modern system of local self-government, increasing the
responsibility of the state for its development, eliminating shortcomings that significantly affect
the implementation of self-governing activities on the ground. It is concluded that the municipal
reform taking place in modern Ukraine has acquired the features of an independent state and
legal phenomenon, is a long-term large-scale process of socio-political transformation of local
legal significance, where the key is the development of local government. It is in the process
of municipal reform that is being carried out in Ukraine, which is one of the prerequisites for
its accession to the European community, that the final substantiated delimitation of powers of
public authorities and relevant representative bodies of territorial communities aimed at social
functions should take place.

Key words: local seli-government, municipal reform, public authority, municipal authority,
territorial community.
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H. B. Miwuna

OPTAHI3AIIIMHA ®OPMA MICIIEBOTO CAMOBPA1YBAHHYA
«PAJJA — TOJIOBA»

ITocraHOBKa mpoGaeMH y 3arajJbHOMY BUIJISAI Ta il 3B’S30K i3 BaXKJHBHU-
MM HayYKOBUMH UM MPAKTUUHUMHU 3aBAAHHSMHU. ¥ IepKaBax 3 JaBHIMH AeMOKpa-
THYHUMH TPaOULisIMKM OCHOBHHMH OCEpelKaMH PO3BUTKY CYCIJIbHOIO XKHTTS,
rPOMaASTHCBKOTO CYCIiJIbCTBA € OpPraHd MICLIEBOTO CaMOBPSIAYBAaHHS. 3Mill-
HIOIOYM TPOMAASIHChKI LiHHOCTI U iHiuiaTHBY, 3a0e3neuyiouyu peasibHy yd4acTb
TEpPUTOpiaNbHUX I'POMaj y PO3B’sI3aHHI KUTTEBO BAXKJUBUX NpoOJseM, 3B’SA3KU
MiK T'poMajassHaMH Ta 00’€IHAaHHSMH TPOMajsiH, BOHH CTBOPIOIOTb YMOBH MJISI
6e3koH(IIKTHOT peaJsisalil CyCHibHUX i MPUBATHUX iHTepeciB, BKJOUAOThb
iX B 3araJbHUH KOHTEKCT HepxkaBHoro OyniHuurea [1]. Hespaxkaiouu Ha Te,
o B YKpaiHi OopraHd MiclIeBOro CcaMOBpPSIAYBaHHSI 3a3HaJU [eKiJbKa eTariB
pedopm (mouunatouu 3 1991 poky, xosnu micuesi Pagu HapomHux nemyrariB
Moyasy BiIXOAWTHU Bil Jep:KAaBHOI CHUCTEMU BJAAW i depe3 JeleHTpasi3aliio
I0CTYMOBO TPaHC(GOPMYBAJIUCh Y CHCTEMY MiCLIEBOTO CaMOBPSAYBAaHHS), iCHY-
Ioua opraHiszalis Liel CUCTeMU Mae HeJOJiKH, L0 iCTOTHO BIJMWBAIOTh Ha edek-
TUBHICTB 11 misibHOCTI [2].

Ha cyuacHomy erani BinOyBaeTbcsl pedpopma AeLeHTpadizauil my6aiuHol B/a-
nu. [i 3aBnaHHAMU €: 3a6e3MeueHHs] JOCTYMHOCT Ta IKOCTi MyOJ/JiYHUX MOCJYT;
JOCSAITHEHHSI ONTHMAaJbHOTO PO3MOJiIYy NMOBHOBAaXKEHb MiXK OpraHaMH MiCLIEBOTO
CaMOBpSIlyBaHHS Ta OpraHaMM BUKOHABYO! BJalH; BU3HAYeHHS OOTPYHTOBAHOI
TepUTOPialbHOI OCHOBU [JI51 MisiIbHOCTI OpTaHiB MiclleBOTO CaMOBpSAyBaHHS
Ta OpPraHiB BUKOHABUO! BJIaAM 3 MeTOK 3abe3leuyeHHs NOCTYMHOCTI Ta HasleX-
HOI IKOCTi MyOJIiYHMX MOCJYT, 10 HaaloTbCs TAaKMMH OpraHaMH; CTBOPEHHS
HaJleXKHUX MaTepianbHUX, (DIHAHCOBUX Ta OpraHi3aUilHUX YMOB AJs 3abesre-
YeHHS BUKOHAHHSI OpraHaMM MiCLIEBOTO CaMOBPSITyBaHHSI BJIACHUX i Jeseropa-
Hux nosHoBaxkeHb [3]. Ha Bce e BrumBae opramisauiiina gpopma, oGpana n/s
3MiHCHEHHS MiClleBOro caMOBpsIAYyBaHHS.

AHani3 oCTaHHIX MOCHiJMeHb i MyOJiKamii, B SKHX 3aM04YaTKOBAHO
pO3B’si3aHHA AaHOi NpobJeMH i Ha [Ki ClIMPaETbCs aBTOP, BUMIJIEHHS HeBUpillle-
HUX paHillle YaCTHH 3arajbHol NpobJjeMu, KOTPUM NpUcBsiYyeTbes ctaTTs. [lpu
HaNWCaHHI CTATTi 3aCTOCOBYBA/JIMCh Mpali Takux pocaimgHukis, sk K.A. [onua-
posa, O.B. Hanns, O. TkaueHko, iHII. ¥ 1iJIOMYy K NMUTaHHS L€l OpraHizaiii-
HO! (DOpMHU aHaJ/i3yBaJUCh Ha PiBHI HAYKOBUX CTaTeH §IK ILOAO MiCLEeBOro caMo-
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BpsilyBaHHs B YKpaiHi (nuBuch, Hanpukiaan [4 — 5]), tak i womo micuesoro
CaMOBpsIlyBaHHA B iHIIMX KpaiHax (nuBuChb, Hanpukaan [6 — 7]).

Mertor0 cTaTTi € aHaJi3 0COGJUBOCTEHM OpTaHi3alilHOI (POPMH MiCLEBOTO
CaMOBpSIlyBaHHS «pafia — Mep» B YKpalHi Ta B 3apyOi’KHHUX KpalHax.

Buknaa ocHoBHoro matepiaay. KoHcTuTylis YKpaiHu Bu3Hauae, 110 Mic-
[leBe CaMOBPSIIyBaHHSA € TPABOM TEPUTOpPiaJbHOI IPOMAIM — XKHUTEJIB ceja 4u
NOOPOBIIBHOTO 06’€IHAHHS Y CiJbCbKY IPOMaNy XKHUTEJIB KiJIbKOX CiJI, cesulla Ta
MicTa — CaMOCTiHHO BHUPIllyBaTH MUTaHHS MiCLIeBOro 3Ha4yeHHs B Mexax Kow-
CTHTYLIT Ta 3aKoHiB YKpainu [8]. 3a BucHOBKOM €BponeicbKol KoMicil «3a aemo-
Kpartiio yepe3 npaBo» Panu €sponu (Beneuiancbka Kowmicist), B UiJloMy po3mij
Koncruryuii Ykpainu «MicleBe caMOBpPSILyBaHHSI» 3aCJyTrOBYe Ha MO3UTHUBHY
OLHKY — «3arajoM HOro ToJIOXKEHHS BiAMOBifal0Th €BPONENChKiA XapTil Micle-
BOTO caMoBpsilyBaHHS... OCKiJbKM APiOHUX NMUTaHb y caMmiid KoHcTuTywLil He BUpi-
11eHO0, MaHOYTHIK PO3BUTOK 6araTo B UOMY 3aJexKaTHMe Bill 3aKOHOmaBcTBa» [9).

3rinHo 3 3akoHoMm Ykpainu “Ilpo MmicueBe camoBpsinyBaHHS B YKpaiHi”
B YKpaiHi iCHye KOHTHHeHTa/JbHa CHUCTeMa MICLIeBOTO CaMOBPSIAYBaHHS;

opraHusaliiiHa ¢opma MiclleBOro camoBpsilyBaHHSI — “paga — roJjioBa”
(y 3apyGixknux KpaiHax Gibll MOIIMPEHOIO € HasBa “pama — mep”). Y cBiToOBOI
NpakTUL] BifOMi JBa OCHOBHUX pi3HOBHAM i€l dopmu — “ciabka paga —

CUJIBHINA Mep” Ta “cusbHa paga — caabkui mep”. IlpencraBaserses, Mo Oibli
TOYHUM OyAyTb BU3HAuUeHs “paja — CUJIbHIA Mep” Ta “pama — cjaabkui mep”:
He3BaXKalo4yu Ha Te, IO POJb Paad B KOXKHOMY 3 LMX JABOX Pi3HOBHAIB Mae
CBOI 0COOJIMBOCTI, TOJIOBHE PO3XOMKEHHS IOJArae He B TOMY, II0 B OXHOMY
BUMAJAKy — CHUJbHHUU Mep, a B iHIIOMy — CHJ/bHA paja, a B Tild poJi i B THUX
TIOBHOBAXKEHHSAX, 1[0 HajlexXaTb caMe Mepy.

Jesiki aBTOpHM, BBaXkKawTh, W0 “paga — cjaabkuil mMep” i “ pama — CHJIBHUH
Mep” € He pi3HOBHAAMH (opMH “paga — Mep”, a LiJKOM CaMOCTiIHHUMH (popMaMu
Micuesoro camospsisyBatus [10]. Taka Touka 30py MpeaCTaBASETHCS HEBIPHOIO.

3as3HauuMo, L0 Ha JaHOMY eTari B YKpaiHi opranusauiiiHa (hopMa MicLeBoro
CaMOBpSIIyBaHHA Yy OiJblIOCTI aAMiHICTPaTUBHO-TEPUTOIANbHUX OOUHHIb
3 NeSKMMH BUKJIOYeHHSIMH € MOoAiOHO0 10 Pi3HOBHIY “pajga — CHJbHUH Mep.
B myniuuna/nbHii jgiTepaTypi noumMpeHa AyMKa, 10 NPUHLUMI B3a€MOBiTHOCHH
y CHCTeMi MICLIeBOr0 CaMOBpSIAyBaHHS, KOTPHUH 3aKOHOAaBellb OyjAe BBaXKaTH
OiMbIl TIPUHHATHAM 1t YKpaiuu (“cusibHa paga — caGkuid rosoBa” a6o
“cnabka paga — CHJbHME rosioBa”) Oyne 3a/exaTH Bill NMOAAJbIIOTO PO3BUTKY
3aKOHOJABCTBA — HANpHKJAJ, Bil afleKBaTHOTO BU3HAUEHHS CTaTyCy MiCLEeBUX
roqis [11].

EdexTuBHe MicLeBe CaMOBpSIIyBaHHS HEMOXKJ/IMBO 0e3 CTBOpPEHHS HOro
etekTUBHOI opraHizauidHoi (opmu. OTxe, ONHi€I0 3 MPIOPUTETHUX 3amau
€ TeOpeTUYHUH aHaJ/i3 Ta NOoCJilKeHHS BUNPOOYBaHUX B 3apyOiKHUX KpalHax
opraHu3auiiHux (¢GopM MiCLEBOTO caMoBpsinyBaHHsS. [lpencraBasieTbes,
10 pauioHAJbHOIO € TMpOMO3HULis HajaTH caMe TepUTOpiaNbHOI T'poOMann
MOKJIMBICTh OOMpATH ONTHMAaJbHHUH pi3HOBHI BHU3HAYEHOI Y 3aKOHOAABCTBI
opraHisauifiHo! (opMM MicLEeBOro CcaMOBPSAyBaHHSA. Taky AyMKY, 30KpeMma,
BucsaoBusia O.B. Yanasi: «llo CTOCYETbCS CTPYKTYPHMX i OpraHisaliiHuX
0coOJMBOCTEH CaMOBpPSIAYBaHHS, JOepXKaBi He BapTO perJaMeHTyBaTH Li
nutaHHs. JlepkKaBa NOBHMHHA BCTAHOBUTH JIMIIe NeBHI MexXi, 3a gKi opraHu
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MiCLIEBOTO CaMOBPSIAYBaHHSI He TOBWHHI BUXOAUTH, B yCbOMY K IHIIOMY MHU
MOBUHHI 3a0e3MeurTH NpaBO I'POMAASH CaMOCTIHHO BH3HA4YaTH OCOOJNHBOCTI
yrpassiHHsa MicueBuMHu crpaBamu” [12].

Opnnieto 3 KpaiH, e YCHilIHO BHKOPHUCTOBYETbCS HaBeleHAa IPOMO3HILis,
e Cnonyueni Ultatu AMepHKH

OpranizauiiiHa opma MiCIIeBOr0 CaMOBPsA/lyBaHHS B CIIIA 6yna 3ano3uyeHa
y Benuko6puranii, mig KoJoHiaJbHOI BJAA0I0 KOl B TOW Tepiof 3HAXOAU/IACH
6inblua yactuna [1iBHiunoi Amepuku. [licsis nporosomenHs He3anexHocti CILIA
peasizoBaHUM Ha (pefepaJbHOMY PiBHi MPUHLMI MOy MTOBHOBaXKeHb MiK JBOMA
BUOOPHUMH TiJIKaMH BJIaAd OYJIO MOMIMPEHO i Ha MicleBe caMOBpSIIyBaHHS.

“Pana — cnabkuit Mmep” 1o noyatky XX cTopiuus 6ysa €IMHOI0 opraHisaiii-
HOoW (hopmoto Micuesoro camospsigyBanus B CIIA (Puc. 1).

Bubopui

Mep He MaE NPaBa BETO
LLIOAO PiLLIeHb PAAN.

He3aaexHo oBpaHi YHOBHMKM ‘ Mep ‘
MICBKOTO COMOBPSAYBAHHS

‘ Paaa ‘

AAMiHICTpaALO
CNIAbHO KOHTPOAIOKOTb
Mep | paaa

Moaiuenceka |
Komicia Aesiki BIAOMCTBO, MOXYTb
ByTH MOCTABAEHI MiA KOHTPOAb AamiHicTpavis
KOMITETIB QDO KOMICIH, SiKI,
MICAS CBOrO MPU3HAYEHHS,
CTQIOTb LIAKOM HE3QAEXKHUMM

BiA Mepa i paamn

Puc. 1. Opranizaniiina ¢opmMa MiciieBoro caMoBpSIyBaHHA «pajga — CIA0KMI Mep».

Hacenenna aamiHiCTpaTHBHO — TepUTOPiaJbHO! OJUHHULI 3 Pi3HOBHAOM Mic-
LIeBOro CaMOBPSIAYBaHHS «paja — cJabKui Mep» o0Upae pady, BUIIMX I10CAL0-
BUX 0Ci0, y ToMy uucJ/i i Mepa. MeHII MOIIKMPEHUMHU € Pi3HOBUAH, KOJIU paja
o6upae Mepa caMa 3-MOMiXK CBOIX YJIeHIB Ha MOBHHH CTPOK 1I MOBHOBAXEHD,
ab0 KOXKeH 3 4JIeHiB paiyd BUKOHYe 000B’S3KH Mepa 3a NMPUHLUIIOM pOTaLllil.

HesanexHo Bix crmoco6y o6paHHsi, Mep BUKOHYE MpPENCTaBHULBKI (DYHKIILT,
rOJIOBY€ Ha 3aCilaHHfX paiy, (opMye MOPSAOK AE€HHUH /IS 3acilaHb paiH.
[IpaBa BeTo, 5K i mpaBa roTyBaTH i BHOCUTH Ha 3aTBEpKEHHS paid MPOEKT
6omKery, Mep He Mae. DakTUUHe KepPyBaHHS CIIpaBaMM aAMiHICTPATHBHO —
TepuTOpianbHOi onuHULi (B maHOMy BMNAAKy Ta Aali MO TEKCTy CTATTi Mif
CJIOBOCITOJIYYEHHSAM «aJMIHICTPATUBHO — TE€pPUTOpPiasbHA OAMHMLA» MAETbCA Ha
yBasi TiJIbKM Taka agMiHICTPAaTUBHO — TepPUTOPiasbHA OOUHLS, BCSA CYKYIHICTh
MELIKaHIiB KOl BM3HAETHCS OIHICH TEPUTOPIAJbHOK TPOMA00) 3AIHCHIOE
pazna yepes CHCTeMy rajy3eBHUX KOMITeTiB. ICTOTHMH MOJIITUUHUE BIJIUB TAKOXK
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Ma€ roJioBa agMiHiCTpauii, IKMHA 30iHCHIOE TIOTOYHE KEPYBAaHHS i KOHTPOJIb 3a
NiAJIBHICTIO aIMiHICTPATUBHOIO anapara.

TonoBHUMH HenoJiKaMU Pi3HOBUAY «pafia — CJAabKUU Mep» € Taki:

— y KOMIeTeHLl pafx 30cepeKeHa 3Ha4Ha Ki/JbKiCTb IOBHOBAXKeHb, Y TOMY
yucai i apyropsigHux. Pama (akTH4HO 3HiHCHIOE OMepaTHBHO-TOCMOAAPCHKI
(hyHKIII, MTiAMIHIOIUY BUKOHABUY BJIALY;

— 3HHUKA€ OMEPATUBHICTb BUPIlIEHHS TOTOYHUX MUTAHb.

O6MerkeHHH 00CAT MOBHOBaXKEHb Mepa, «3aXHLIAl4yl» pafy Bill MOXKJIWBHUX
3J10BXKHMBaHb 3 OOKY MpeiCTaBHUKIB BUKOHABYOI BJaAH, HAA3BUUaHHO 3MEHLIYE
e(heKTHUBHICTb (PYyHKLIOHYyBaHHS camoi paau. [lo mepeBar posr/siHyTOro pi3Ho-
BUAY B Ieplly Yepry BiIHOCUTbCS CTaOIIbHUH Ta HANIMHUH 3aXUCT MYHiLUNa/lb-
HOTO NpeACTAaBHULTBA BiJl 3/10BXKUBaHb BUKOHAaBUOro oprany. Ha nymky nocain-
HUKIB, 1l€ «KOMIIEHCY€» HEJOJIiKH JHIIe y HEeBEJUKHX 32 Ki/JbKiCTIO HaceJeHHs
(menme 10 THCAY MeIIKAHL{B) aAMiHICTPATHBHO — TePUTOPialbHUX OAMHHULSAX.
YnpaBasTH HAMH MeHLI CKJAAHO, B HUX He TaK BaK/JIWBO MaTH CHUJIbHE LeH-
TpaJsizoBaHe KepiBHULTBO. KpymHi agMiHicTpaTUBHO — TepUTOpiasibHi OMUHHILL
CIOA (sik mpaBuio citi, B akux noHazn 250 THCSY MeLIKaHLIB), BiIMOBJIAITH
Bil IbOTO Pi3HOBHAY Ha KOPHUCTb ()OPMHU «paja — KepyrouHi», abo iHLOro pis-
HOBHUIY (DOPMH «paja — Mep» — «pajia — CHUJIbHUH Mep».

PisHoBua dopmu «paga — Mep» «paga — CHUIbHHE Mep» BUHHK y CIIA Ha
nouatky XX cropiyusi sK ajbTepHAaTHBAa Pi3HOBHAY “paja — cJabKHH Mep’.
OcHoBHi BigMiHHOCTI pi3HOBHAY “paga — CUJBHHUH Mep” Bill PO3TJSHYTOrO
BUILle Pi3HOBUAY “pama — caabkuil Mep” Hamasi Ha Puc. 2.

BuGopui
"

Mep rotye BIoAXET i NIOAQE MOTC

Mep npusHadae i Moxe HQ PO3TASA | 3ATBEPAXEHHS paAl
ycy%ma KEPIBHMKIB Mep 3Ae0iAbLLIOTO MAE NPABO
OCHOBHMX BIAOMCTB 3ArAAbHOTO BETO, IHOAI BiH MOXX€]|

MATK MPABO BETO 3 KOHKPETHUX
MUTAHb

MoAiuemnceka
KOMICIs

Aeski BIAOMCTBA MOXYTb

©yTH NOCTABAEHI MiA KOHTPOAb ., .
KomiteTis aBo KOMICIH, fki, ApmiricTpaviia
NICAS CBOTO MPU3HAYEHHS,
CTAKOTb LI,i/\KON\ HE3AAEXHMMM
BiA Mepa i paam

MoAiuis

Puc. 2. Opranizaniitna ¢popma MiciieBoro caMoBpsIAyBaHHA «Pajia — CHIIbHUIL Mep».
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CunbHHI» Mep 3aBXKIHW 0OHpacTbcs Ge3mocepeqHbO HaceseHHsIM. Maroun
npaBo Mpu3HauaTH i 3Mimatd (ogHOOCIGHO a6o 3a Y3rOIKEHHAM 3 pPamok)
MOCAI0BUX 0Ci0, BiH MOBHICTIO KOHTPOJIOE MicleBYy anMiHicTpauito. «CUIbHUH»
Mep TOTye MOPSAOK A€HHUH I/ 3acCifiaHb pajid, rOTy€ MPOEKT OI0IXKeTy, BHO-
CUTb HMOTO Ha PO3IJISA Paad Ta KOHTPOJIOE HOro BUKOHaHHS. BiH Mae mpaso
Hak/JaJaTH BeTO Ha aKTHU pajid, NPUYOMY BETO «CHJIBHOTO» Mepa Moxe OYyTH
nepebopeHo JHIle KBasi(hikKoBaHOI OiJMbIIICTIO TOJOCIB 4J/eHIB pamud. Xapak-
TEPHUMH O3HAaKaMHU paji «IpU «CUJbHHUX» Mepax» € IX MOPiBHSHO HeBeJHKa
yucesbHiCTh — 7-9 useniB. CeciliHi 3acimaHHs paj MpoBoasThbesl 2-3 pasu Ha
piK; 1o3ayepro.i 3aciiaHHsl, K MPABUJIO, CKIWKAIOTBCH PIIKO — amkKe KOMIle-
TeHLis pal oOMexkeHa.

[IpakTrka mokasye, 110 pi3Ke 3ByKeHHs (DYHKLIHd MyHilMUNaJbHOTO Tpen-
CTaBHHUIITBA, K€ Ma€ MiClLle B JAHOMY Pi3HOBULY (DOPMH «pajia — Mep», € edek-
TUBHUM JIMLIE y BUNAJKY, SIKILO MEp YCHILIHO CyMilllae MOJiTHUYHE Ta aaMiHi-
CTpaTUBHE KEPiBHULTBO: y Mepa, L0 Ma€ OOCBiA BUPIlIeHHS TOCHOLAPCHKUX
NHUTaHb, MOXKe OpakyBaTH 3aiOHOcTed moJiThyHoro Jigepa. Ilpore y 3B’s3Ky
3 THUM, 110 «CHJbHUH» Mep 3aBXKIW 00MpaeTbCsl HacesJeHHSM, 4acTille 3ycCTpi-
YAEThCS MPOTHJEKHA CUTYALisl: «CUJbHHK» Y TOJITHYHOMY BifHOLIEHHi Jigep
aJMiHICTPaTUBHO — TepPUTOPiaJbHOI OJMHHULI He Mae 06’ €KTHBHO HeoOXimHO-
ro (axosoro piBHf. B JiTepaTypi icHye myMmKa, L0 roJioBHi aaMiHicTpatopu
B QIMiHICTPATHUBHO — TEPUTOPiaJIbHUX OJAMHULSAX 3 PI3HOBUAOM «paja — CHJIb-
HUU Mep» HeoOXimHi came TOMY, 110 BOHH, 3BiJIbHIOIOUM Mepa Bifi po3B’si3aHHS
rOCIOAAaPChKUX Mpo06JeM, A0NOMaralnTb CKOHLEHTPYBAaTH HOro yBary Ha BHUpi-
IIeHH|i CTpaTeriyHux i MOJITHYHUX MUTAHb PO3BUTKY, & TaKOX Ha (yHKLIAX,
1o He € oiliiHUMU — 3yCcTpiyax i3 MpeACTaBHUKAMHU HaceJeHHs, HalpUKJIaL.

3 MpakTHKH 3aCTOCYBAaHHS OpraHi3aliinHoi (POPMH MiCLEBOrO CaMOBpSyBaH-
Hs «paga — Mep» y CIIIA 3acsyroBye Ha yBary i BUnpoOyBaHHs B YKpaiHi piske
CKOPOYEHH$ KiIbKOCTi JIeMyTaTiB pak i BixMoBa Bix paionnux (y micrax) pam —
MOKJIMBO, 32 BUHSITKOM MiCT 3 HaceJeHHSM MoHaja | MiabiOH MelIKaHLIB.

BucnoBku. BrpoBamkeHHs BiANMOBiTHMX MOJNOXKEHb € MOXKJIUBUM Tifb-
KU TicJs 06’ €KTHBHOI OL[{HKH MPUUHSTHOTO Ta HENMPUHHSITHOTO B HalliOHaJb-
HUX yMoBax. Ajke YkpaiHa Mae BJaCHUM [OCBiI (YHKUIOHYBaHHS {HCTH-
TYTy MiCUEBOTO CaMOBPSIIyBaHHS, SIKUH «BiOpaB y cebe ocobauBoOCTI icTopil
Ykpainu, 1i Tpamulid, HaliOHaJbHOrO CKJaly HacesjeHHs i T.n. Xorijgocs 6
CToAiBaTHCS, 110 BeCh MO3UTHBHUU [OCBil, HanpalubOBaHUH Yy Lil cdepi, He
Oyne po3TpayeHHu! i MoCayKUTb 3MiLlHEHHIO KOHCTUTYLiHHUX OCHOB MiCLIeBOrO
camMoBpsiayBaHHs Hawwoi Kpainu” [14]. Ase Bce X Taku He BapTO BiIMOBJISTHCS
i BiI BUKOpPHUCTAHHS MOCBiny 3apyOi>KHUX KpalH, fIKe CTaJ0 MOXKJUBUM 3aBASKA
3arajJpHONPaBHUYMM TeHIEHLisM, L0 OXOIJIIITh 3aKOHOMiPHOCTI B MacuTabi
CBITOBOrO CIiBTOBApUCTBA, TaK $IK BOHH IMOB’s3aHi 3 3arajJbHOBHU3HAHUMHU
NPaBOBUMH LIHHOCTSIMU. [lepcnexmusu nodaavuiux po3sidok y darHomy
Hanpamky BHaUalOTbC Y TOMY, 11106 PO3pOOUTH BiANOBiAHI pekoMeHAAlil A5
YKpaiHu, BUXOASYH 3 3apyOiKHOTro I0CBiny.
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AHoranis

Miwuna H. B. Opranizaniiina ¢popmMa MiCIleBOro CaMOBPSIYBaHHS «pafa — rojoBa». —
Crarts.

KoncraTtoBaHo, 110 y AepXKaBax 3 AaBHIMM Ae€MOKPAaTMYHHMH TPaMLisIMH OCHOBHMMH OCe-
pefiKaMH PO3BUTKY CYCIHiJBHOTO XKUTTS, T'POMAaJSHCBKOTO CYCHiJbCTBA € OPraHU MiCLEBOro ca-
MoBpsinyBaHHs. HeaBakaiouu Ha Te, 110 B YKpaiHi opraHu MiCLIeBOro CaMOBPSIAYBaHHS 3a3Ha/H
nekinbka eranie peopm (moumnaroun 3 1991 poky, komu micuesi Panu Hapogmux memyTartis
noyvajyu BiIXOAWTH Bill Aep:KaBHOI CHCTeMM BJaiM i depe3 JelleHTpasi3alilo MNOCTYNOBO TpaH-
c(hopMyBaJIKCh y CHCTEMY MiCLIEBOTO CaMOBPSAYBaHHS), iCHyOUa OpraHisalis Liel CHCTEMH Mae
HeJOJIKH, 1[0 iCTOTHO BILIMBAIOTh HAa e(eKTHUBHICTh 1 AisibHOCTI. Lle MoXXKHaA 4acTKoBO BHIpa-
BUTH LLISIXOM IOJAAJBIIOrO YAOCKOHAJEHHS OpraHisauiiHol (opMH MiCLI€BOro caMOBPSAyBaHHS.

BusnaueHo, 1110 Ha JaHOMY eTari B YKpaiHi opranusauiiiHa (opMa MiCLIeBOro CaMOBPSLYyBaHHS
y 6inbiocTi agMiHiCTpaTUBHO-TEPUTOIANbHUX OJUHHUILD 3 AeSKUMH BUKJ/IIOUEHHSIMU € MOAi6HOI0 10
pisHOBHIY “paja — cuUibHUH Mep”. B MyHiuMnasnpHi# snitTepatypi nomupeHa aymka, Mo TPHHLHAI
B3a€MOBIJHOCHH y CHCTeMi MiCLeBOTO CaMOBPSIIyBAaHHS, KOTPUH 3aKOHOAABellb Oyle BBaXKaTH
Ginbl NPUAHATHUM s YKpainu (“cuibHa paga — caabkuil ronosa” a6o “cjabka paga —
CHJIbHHE T0J10Ba”) Oylle 3aJ€XaTH Bill MONAJBLIOTO PO3BUTKY 3aKOHOAABCTBA — HANPHUKJAI, Bil
YTOYHEHHS CTATyCy MiCLEeBHX TOJIiB.

OTtpumana mnojasblly aprymMeHTaljlo Te3a, M0 OiJbll TOUHMMHM Ha3BaMHM [BOX HaHOi/bLI
TNOMyJ/IIPHUX Pi3HOBUAIB Liei GopMu € “paja — cuJbHIH Mep” Ta “paga — ciaabkuil Mep’.
HesBaxkaroun Ha Te, 110 posib Pafd B KOXKHOMY 3 LIMX IBOX Pi3HOBHIIB Ma€ CBOI 0COGJIMBOCTI,
rOJIOBHE PO3XOJKEHHS IOJIArae He B TOMY, L0 B ONHOMY BHIAAKY — CHJIBHUH Mep, a B iHIIOMY —
CHJIbHA paja, a B Till poJi i B THUX MOBHOBAaXKEHHSX, 110 HaJexXaTb caMe Mepy.

OtprMasna noganpllly apryMeHTall{l0 HeBipHICTb Te3H IIOLO TOTO, M0 “paga — caabKui Mep”
i “ pama — cusapHUH Mep” € He pisHOBHamu (opMHu “paga — Mep”, a LIJKOM CaMOCTIHHHUMH
(hopMaMH MicLLeBOr0 caMOBpsILyBaHHS.

Opnielo 3 mpiopuTETHHUX 3aay MYHILMIAJIbHOTO TpaBa YKpalHH BU3HAUEHO TEOPeTHUYHHH
aHaJsi3 Ta JOCJ/if’KeHHsl BUIIPOOYyBaHUX B 3apyOixKHMX KpalHaX OpraHu3alilHUX (OpM MiCLeBOro
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CaMOBPSILyBaHHS Ta c()OpPMy/bOBaHA NIPOMO3ULIs HafaTH TepUTOPiaJbHOI rPOMaiH MOXKJHBICTb
006MpaTH ONTUMA/TBbHUH Pi3HOBHJ BH3HAUEHO! Yy 3aKOHOAABCTBI OpraHisauiiHOl (OPMH MicleBOro
CaMOBpSlyBaHHS.

Karouosi caosa: mybiaiuHe aaMiHiCTpyBaHHS, MyHIIMNaJbHe YIpPaBJiHHS, MiclleBe caMOBpSi-
JlyBaHHS, TepUTOpiasbHA rpoMaja, NPaBO HAa y4yacTb B YNPABJiHHI NE€PXKABHUMH | MiCLEBUMH
CIlpaBaMy, I1paBa JIOAWHH, OpraHizauifiHi (popMHu MicLleBOro caMOBDSILYBaHHS.

Summary

Mishyna N. V. Organizational Form of Local Self-Government “Council — Mayor”. —
Article.

The author underlines, that in states with long-standing democratic traditions, local self-gov-
ernment bodies are the main foci of development of social life and civil society. Despite the
fact that local self-government bodies in Ukraine have undergone several stages of reform
(starting from 1991, when local Councils of People’s Deputies began to depart from the state
system of power and through decentralization gradually transformed into a system of local
self-government), the existing organization of this system has shortcomings that significantly
affect the effectiveness of its activities. This can be partially corrected by further improving the
organizational form of local self-government.

It was determined that now in Ukraine, the organizational form of local self-government in
most administrative-territorial units, with some exceptions, is similar to the “council — strong
mayor”. In the municipal literature, there is a widespread opinion that the principle of relations
in the system of local self-government, which the legislator will consider more acceptable for
Ukraine (“strong council — weak head” or “weak council — strong head”) will depend on the
further development of the legislation — for example, on clarification status of local heads.

The thesis that the more accurate names of the two most popular varieties of this form are
“council — strong mayor” and “council — weak mayor” received further argumentation. Despite
the fact that the role of the council in each of these two varieties has its own characteristics,
the main difference is not that in one case — a strong mayor, and in the other — a strong coun-
cil, but in that role and in those powers that belong to the mayor.

The inaccuracy of the thesis that “council — weak mayor” and “council — strong mayor”
are not varieties of the “council — mayor” form, but completely independent forms of local
self-government, received further argumentation.

One of the priority tasks of the municipal law of Ukraine is the theoretical analysis and
research of the organizational forms of local self-government tested in foreign countries, and
a proposal to provide the territorial community with the opportunity to choose the optimal
variety of the organizational form of local self-government defined in the legislation has been
formulated.

Key words: public administration, municipal administration, local self-government, territo-
rial community, the right to participate in the management of state and local affairs, human
rights, organizational forms of local self-government.
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JI. B. Ilasaoscoka

MPU3YIIUHEHHY OIi TPYIOBOTO JOTOBOPY
HA YAC BOEHHOTI'O CTAHY

IToctaHoBKa nmpoO6JeMH. YKpalHCbKe 3aKOHOAABCTBO, SIKE B OCHOBHOMY
Oys0 opieHTOBaHe Ha MUpPHUH uac, micas 24.02.2022 p. y 3B’s3Ky 3 BiliCbKO-
Boto arpecieto Pocilicbkol @enepatiii npoTH YKpainu, noTpe6yBaso OHOBJIEHHS
IJIS1 yCYHEHHS! MPOTajUH y HOPMaTHUBHOMY PeTYJIOBAHHI B yMOBaX BOEHHOTO
yacy. OnHUM i3 neplIoyeproBUX 3aBAaHb 3aKOHOIABLIB MiC/S 3alpPOBaIKEHHS
BOEHHOT'O CTaHy CTaJ/I0 MPUHHATTS HOPMATHBHHUX aKTiB, siKi 6 BU3HAYa/lu MOpSsi-
IOK 3abe3MedyeHHs NPaB Ta OCHOBOIOJOXKHHX CBOOOJ JIIOAWHHU i rpOMaisiHMHA
B YMOBaX 0COOJIMBOTO Tepiofy HallIol Aep:KaBH. ¥ 3B’s3Ky 3 MM, BepxoBHOIO
Panoto Ykpaiuu omepatuBHo 15 Gepesns 2022 poky Oyso mpuHHATO 3aKOH
Ykpainu “IIpo opraHizauilo TpPyAOBHX BiIHOCHH B yMOBaX BOEHHOTO CTaHy
Ne 2136-1X, axuii Bu3Hauae 0cobJUBOCTI TPYAOBHUX BiIHOCHH MPalliBHUKIB yCiX
NiANpHUEMCTB, YCTAHOB, OpraHisaliil B YKpaiHi He3a/eXXHO Bif (opMH BJACHO-
CTi, BULY MisIBHOCTI i rasy3eBol HajexHOCTi, a TAKOX ocib, siKi MpaLioiTh
3a TPYLOBUM JOrOBOPOM 3 (Di3UUHUMH 0coOaMH, y Nepiof Aii BOEHHOIO CTaHY.
OxkpiM ocobsMBOCTEN TPYIOBHX BiIHOCHH Ha 4ac BOEHHOTO CTaHY, 3aKOHOMAB-
1eM c(opMyJboBaHe HOBE /ISl BITUM3HSHOTO TPYAOBOTO MpaBa MOHATTS — MPH-
3YMUHEHH$ Ail TPYIOBOrO I0TOBOPY, siKe MoTpedye N0JAaTKOBOrO BUBUEHHS.

Merta cratTi noJsirae B aHasisi MOHATTS Ta OCOOJUBOCTEH MPU3YIHHEHHS
Iii TPYHLOBOTO AOTOBOPY.

Uacrtunoto nepioto cratti 13 3akony Ykpainu ,[1po opranisauito TpynoBux
BiIHOCHH B yMoBax BoeHHOro ctaHy’ Bim 15.03.2022 Ne 2136-IX BusHaueHo,
0 y 3B’SI3Ky 3 BiICbKOBOIO arpecieio MpoTH YKpaiHH, L0 BUKJIOUAE MOXKJHU-
BiCTb HaJaHH§l Ta BUKOHAHH$ POOOTH, Hi TPYHOBOTO [OTOBOPY MOXKe OYTH
npusynudena [1]. B moganbmomy, 3akonom Ykpainu “Ilpo BHeceHHS 3MiH
10 AeSKHX 3aKOHOJNABYMX aKTiB YKpaiHU IOJ0 ONTHUMi3alii TpPyLoBUX
pigHocuH” Ne 2352-IX Bin 1 sunusa 2022p., 3aKoHOZABLEM 3aMpOTNOHOBAHO
HOBY pefakuito 3azHadyeHol Bulle ctatti 13 3akony ¥Ykpainu ,IIpo opranizauiio
TPYIOBUX BiIHOCHH B yMOBaX BOEHHOTIO CTaHy”, SIKOIO yIOCKOHaJ€eHO Mpolie-
Aypy NMpPU3YNHHEHHS Ail TPYLOBOTO AOTOBOPY, 3aCTOCYBAHHS $IKOI HA MPaKTHL
3apa3 € JOCHUTb MOLIHPEHOIO.

Ak BuUnJMBae i3 3aKOHOAABYOrO BU3HAUEHHS MOHSATTS MNPU3YNUHEHHS Aii
TPYAOBOrO JOTOBOPY, Ll TUMYacOBe MPUIHHEHHS MONepeIHbO Y3TOMKEHO! MixK

© TlaBnoscbka JI. B., 2022
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NpauiBHUKOM i po60TOAaBLEM Ta BU3HAYEHO! Y AOr0BOPi TPyAoBoOI (hyHKLIT mpa-
LiBHUKA Yy 3B’A3KY i3 YHEMOKJIMBJIEHHAM 1i 3a0e3nedyeHHs poOOTOAaBLEM yepes
30poHHYy arpecielo NMpoTH YKpaiHH. [3 3amponoHOBaHOrO BU3HAUYEHHSI MOXKHa
c(hopMyMIOBATH OCHOBHI O3HAKHM HAHOTO MOHSITTS Ta 0XapaKTepPU3yBaTH iX.

[TpusynuHeHHS TPYyLOBOro AOTOBOPY € TUMYAacCOBHUM, TOOTO MOXKe TPUBATH
JiMllie Ha Nepiof 3alpOBa/i?KeHOro B KpaiHi BoeHHOro ctany. [lic/s npunuHeHHs
YW CKacyBaHHS BO€HHOTO cTaHy [IpesngeHToM YKpaiHu BiAmoBigHO 10 3aKOHY
Yxpaian “IIpo npaBoBUE peKMM BOEHHOTO CTaHy , TPYAOBHH JOTOBip MPOJOB-
JKye CBOIO Hito. TUMUacoBUH XapakTep MPU3YNUHEHHS Ail TPYLOBOrO AOTOBOPY
BH3HAaUeHUH JMIlle BOEHHUM CTaHOM. ToOTO Lie €AMHa MiAcTaBa AJs HOro 3acTo-
cyBaHHsl. Lle BigpizHse Horo BiA iHIIMX MOHATb, $IKi BU3HAUEHi y TPYAOBOMY
3aKOHOJIABCTBi, HaNMpHUKJa[ MPOCTO, L0 MOXKe MaTH MiClle He Julle y pasi
BBeJIeHHSI BOEHHOTO CTaHy, a U yepe3 OpraHisalilHi, TexXHiYHi YMOBH 4M iHIII
o6erasunu (cr. 32 K3nll Ykpainu).

[TpusynuHeHHsl Al TpyZOBOro IOroBopy mependadyae MOBHEe IPUIHHEHHS
BUKOHAHHS TNpPaliBHUKOM CBOiX TPyAOBUX 00OB’SI3KiB, aje BOHO He TSITHE 3a
co6010 MPUNUHEHHS TPYAOBUX BiIHOCHH, TOOTO 32 0c00010 30epiracThcs CTaTyC
npaliBHUKa, SKUH Ha 1yMKy C. BaBxeHuyka € moBoJii mpuBab/MBUM, aKe caMe
BiH fae 3Mory “oTpuMaTH’ HHU3KY TpaB, FapaHTid, 110 J03BOJATh 3a6e3MednTn
peasizallilo cy6 €KTHBHUX PETYJSITUBHUX TPYAOBUX MPaB MeXaHi3MaMH MpeBeH-
THBHOI iX 0X0opoHu Ta 3axucty [2, c. 55]. Cnin 3asHaunTu, mwo uuanui K3nll
YKpaiHu He MiCTHUTb TOHSTTS “TpaliBHUK  Ta KPUTEPilB BU3HAUEHHS HOTO CTa-
Tycy. Ilonpu BUAiINEHHSI HAYKOK TPYAOBOIO MpaBa BiKOBOTO, BOJbOBOTO i HaBiTh
MICUXOJIOT{YHOTO KPUTEpiiB MPaBOBOTO CTATyCy MpaliBHHWKA, BAXK/JIUBUM € (PaKT
0COGUCTOr0 BUKOHaHHA TpyaoBoi (yHkuil [3, c. 100]. HeBukonanusa npauiBnu-
KoM 0e3rocepelHb0 BJACHOKO Ipaleld TPYAOBOl (PYHKLil CTaBUTb il CYMHIB
HaOyTTs HUM cTaTycy npauiBHuka. OfHaK 3 BKAa3aHOTO MpaBU/ia € BUHATKH, SIKi
NoB’s13aHi 3 Hemepenb6ayeHUMH YU {HIIUMH OOCTaBUHAMH. Tak, MpHU3yMUHEHHS
Iii TpPyZOBOTO NOTOBOPY 3yMOBJIEHE BBEIEHHSM BOEHHOTO CTaHy B KpaiHi Ta
HEeMOXKJIMBICTIO po6oToaBLeM 3abe3NeunTH NpaliBHUKa poOOTOI0 B MepLIy yep-
ry depes repeOyBaHHS MiANPUEMCTBA, YCTAHOBH, OpraHisallili y 30Hi 60H0BUX Ail
Ta 3arpo3y KUTTIO NMpaliBHUKA. HasfiBHICTb 3arpo3u mJist JKUTTS 3a 3M0POB’S Mpa-
[iBHMKA, BiICYTHICTb MOXKJHMBOCTI BUKOHYBAaTH BKa3aHy pPoOOTY AUCTAHUIAHO —
€ MiACTaBOI0 AJis NPU3YNHUHEHHS Ail TPYHAOBOTO NOTOBOPY HAaBiThb MPH HASIBHOCTI
OaxkaHHS TIpaliBHMKA | Aaji MPOROBXKYBaTH mpauoBaTH. To6To mpaBo pobo-
TOA@BLSl MPU3YNHMHATH TPYAOBHUH NOTOBip 3 NpaliBHUKaMHM He € abCOJIIOTHHUM,
YMOBOIO NPU3YNHUHEHHS [il TPYyIOBOTO NOTOBOPY € HEMOXKJ/MUBICTb POOOTONABLSI
HajgaTv poboTy, a mpaliBHUKa — BUKOHYBaTH ii. OQHaK, K CBiIYUTb MPaKTHKA,
He 3aBXKIM poGoTolaBellb OOrPYHTOBYE CBOE DillleHHS NPO MPU3YNHMHeHHs Aii
TPYZIOBOTO JIOTOBOPY HEMOXKJ/IUBICTIO HalaHHS POOOTH yepes3 3arpo3dy ix KHUTTIHO
Ta 3n0pos’to. Ha mpaxTuui, po6oTonaBLi oOrpyHTOBYIOTh 3aCTOCYBAHHSI HOPMHU
PO NPU3YNHUHEHHS TPYAOBOIO NOroBOpy 0OCTaBUHAMH €KOHOMIUHOTO Xapakre-

y. Tak, piweHHsIM XMiJIbHULIBKOTO MiCbKpPalOHHOTO Cyny BiHHHIBKOI 06JacTi
Bin 17.08.2022p. y cnpasi Ne 149 /1089 /22, Bu3sHaHO He3aKOHHHM Ta CKacoBa-
HO Haka3 Npo NpU3YNHUHEeHHS TPYAOBOIO LOTOBOPY LIOAO0 3aCTYyIHHUKA AUPEKTOpa
3 JiKyBaJibHOI POOOTH Ta JiiKapsi HeBpOMaToJora BHUILOI KaTeropil (BHyTpiu-
Hif cymicauk) BCIT “Canaropin “MLIP3” ¢inii “LIOB” AT “Yxkpsanisuuusa”.
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Cyznom BcTaHOBJIEHO, 110 Haka3oM aupekropa BCIT Ne 55 Bin 22.04.2022 poky
mito il TpymoBoro moroBopy 3 25.04.2022 poxy NpU3yNHHEHO N0 BiAHOBJEHHS,
ajle He Mi3Hille IHS NPUNHUHEHHS ab0 CKAaCyBaHHsI BOEHHOTO CTaHy, YUM Qak-
THYHO 11 BlIlCTOpOHeHO Bin po6otu. Hakas oOrpyHTOBaHO BifCYTHIiCTIO yMOB
1151 opramsaun Ta BUKOHAHHS BHPOOHHUYOIO NpoLlecy CaHaTOPHO-KYPOPTHOro
JiKyBaHH$ BinmosinHo 1o cT. 13 3akony ¥Ykpainu “Ilpo opranisauiio TpymoBux
BiIHOCHH B yMoBax BoeHHoro crtany” Bim 15.03.2022 poky, ¥Ykasy [Ipesunenra
Yxpainu “Ilpo BBeneHHs BoeHHOro cTaHy B YKpaini” Bim 24.02.2022 poky. Cyn
BCTAHOBUB MOPYLIEHHS TpaBa Ha Mpalllo Mo3uBayky, a came cT. 43 Koncturyii
Yxpainy, cr. 2-1 K3nllY, i ct. 8 KonBeHuil mpo 3axucT npas JIOIUHA | OCHOBO-
noJIoKHUX cBobon. [Ipaltorour Ha nocazi 3acTyIHHUKA OMPEKTopa 3 JiKyBaslbHO!
POOOTH Ta JIiKapsi HEBPOMATOJIOra BUIIO! KaTeropii (BHYTPilIHiH cymicHUK) BoHa
BHKOHYBaJsia poboTy, fKa nependadeHa il mocagoBol {HCTPYKIi€o i gKa € Heob-
ximHoto A/ (PyHKUiOHYBaHHS 3akjany. [lo cyTi mpusynuHeHHs Ail TPYAOBOTO
JOTOBOPY MO3MBA4YKK 3 OOKY IpallefaBLsl € BiICTOPOHEHHSM IpaLiBHUKA BiJ
poboTu 6e3 30epeKeHHS 32 HUM OILJIATH Mpaui. Bignosinauy He ocnopioBaB ¢ak-
Ty, 110 MO3UBa4YKa MOXKe BUKOHYBAaTH pPoOOTY, OfHAK CTBEPAKYBaB, 110 y 3B 53-
Ky 3 T0OYaTKOM BiHCBKOBOI arpecii NpoTH YKpaiHy, BiH K poOoToAaBelb M030aB-
JIEHUH MOXKJMBOCTi 3a0e3MeuuTH Mo3UBauKy poOOTy yepe3 3MeHIIeHHS 00Csry
NauieHTiB, sIKi NOTPeOYTb MOCAYr MeIUYHOro XapakTepy. BpaxoByrouu Bci
3a3HaueHi 00CTAaBHWHH, Cy[ MPUUALIOB OO BUCHOBKY IpPO CBaBiJIbHUH Ta OUCKDPHU-
MiHALiHHUNA XapaKTep Hakasy Mpo MPU3yTNUHEHHS Ail TpyaoBoro porosopy. Kpim
TOTO, Cyl BH3HAUMB, LIO MiACTABOIO [J/51 BXXUTTS TAKOro 0OMeXKeHHS TPYLOBUX
npaB sIK NPU3YNHHEHHS Ail TPYAOBOTO IOTOBOPY € HAasSBHICTb OAHOUYACHO ABOX
thakTopiB (%6CT21BI/IH)Z 1 — BiticbkoBa arpecis NpoTH YkpaiHu; 2 — BUKJIIOUEHHS
MOKJIMBOCTI HaJaHHS Ta BUKOHaHHS poOoTH. [lepwuit ¢aktop € 06 eKTUBHUM,
JOBOIUTbCS BBEJEHHSIM BOEHHOTO CTaHy Y BiAMOBiAHOCTI MO 3aKOHOAABCTBA,
€ HasBHUM, NOKa3yBaHHs1 He noTpedye B cuay cT. 82 UIIK Ykpainu, ockigbku
€ 3arajbHOBiTOMUM. [pyruil ¢pakTop CBiIUMTH, 1110 TOJOBHOI YMOBOIO AJISI MpPHU-
3YMUHEHHS [ii TPyIOBOTO AOTOBOPY € abCOI0THA HEMOXKJNBICTh HafaHHS po6o-
TOJABLIEM Ta BUKOHAHHS MPALiBHUKOM BifMOBiAHOI pOOOTH, TOOTO € OLiHOYHUM
Ta notpedye AokasyBaHHs [4].

Cain 3a3Ha4uTH, WO BiAMOBIAHO MO po3’sicHeHHs MiHicTepcTBa €KOHOMIKH
YKpalHH 110J0 JAesKMX MUTaHb TPyHoBoro 3akoHomaBcTBa Bim 09.05.2022 p.
Ne 4712-06/22838-09, min a6CcoMIOTHOI HEMOXKJHMBICTIO HalaHHS POOGOTONAB-
LeM Ta BUKOHAHHS MpPaliBHUKOM POOOTH B KOHTEKCTi NMPU3YNUHEHHS Ail Tpy-
JIOBOT'O JIOTOBOPY CJIil PO3YyMiTH BUMAAKKH HEMOXKJHBOCTI 3a0e3medyBaTH Mpa-
LiBHAKOBi YMOBH Ipalli, BHACAIAOK TOT0, 10 HEOOXiAHi A1 BUKOHaHHS POOOTH
3a3HAaYeHHUM TpalliBHUKOM BHUPOOHWYI, OpraHi3aliliHi, TeXHiYHi MOKJHUBOCTI,
3acobu BUpoOHMLTBA a60 MalHO PoOOTOAABLS 3HUILEHI B pe3yJ/bTaTi 60HOBUX
Ii# ab6o 1X (PyHKUiOHYBaHHSI 3 00 €KTHBHUX i He3aleXXHHMX Bil po6oTomaBLs
NPUYUH € HEMOXKJ/MBUM, a NlepeBelleHHs NpaliBHUKa Ha iHIIy po6oTy abo 3any-
YeHHS Horo A0 poOOTH 3a MUCTAHLIHHOK (OPMOI0 OpraHizaiii mpaii HeMOoxK-
JIUBe y 3B’SI3KYy 3 BiAICYTHICTIO Ha Lle HOTO 3rofH, 3 MPUUHH TepeMillleHHs HOTOo
3 TepHUTOPii, e BeayTbcs aKTUBHI 6o#oBi mii. [5].

Yacruna 2 cr. 13 3aKOHy Yxpainu “IIpo opraHisaliio TPyAOBHX BiIHOCHH
B YMOBax BOEHHOTO CTaHy 3a3Hauyae, 10 NPU3yNHHEHHS [ii TPYLOBOro AOro-



36 Haykogi npaui HY OIOA

BOpPY Mae 3/iHCHIOBATHCS 3 iHiLiaTUBU OAHiel i3 cTopiH. Taka iHiuiatuBa mpo-
SIBJISIETHCS y MOJI@HHI NPaLiBHUKOM 3asiBU Ta Y BUIaHHI poOOTOAaBLEeM HaKasy,
B SIKOMY, 30KpeMa, 3a3HauaeTbCs iH(pOpMaLis NMpo NMPUUUHU MPU3YNHUHEHHS,
y TOMY YMCJIi PO HEMOXKJUBICTb 000X CTOPIH BHKOHYBaTH cBOI 000B’SI3KH Ta
croci6 obminy iHdopmaLieio, CTPOK MPU3YNHHEHHS Hii TPYyLOBOroO ZI0roBOpY,
KiJIbKiCTh, KaTeropil i mpissuiia, im’s, mo 6aTbkosi (3a HasiBHOCTI), peecTpallini-
HUH HOMep 00J/1iKOBOI KapTKH IJIaTHHKA NOJATKIB 200 cepid Ta HOMep nacrnopra
BiNIOBIIHMX MpaLiBHMKIB, YMOBM BilHOBJEHHs Ail TpygoBoro gorosopy [1].

JlepxaBHa cayx6a YKpaiuu 3 nutanb npaui (Jepxmnpaui) paguts y Hakasi
Npo MPU3YNUHEHHs Aii TPYIOBOTO IOrOBOPY 3a3HauuTH migctaBy (3asiBa mpa-
uiBHKMKa) ab0 MPUUMHH HEMOXKJHMBOCTI HajaHHs Po6oTH (BiECyTHiCTb 3aMOB-
JieHb, 3yNUHeHHs] BUPOOHULITBA, O0HOBI Iil, MOLIKOMKEeHHS BUPOOHULTBA BHAC-
JIiMOK OOHOBHX MiH TOIIO). [IpauiBHrka 060B’s13KOBO MOTPiOHO O3HAUOMHUTH
3 HaKa3oM BCiMa MOXKJIMBMMH 3aco0aMu (IOLITOM0, eJeKTPOHHOK MOLITOIO,
tesedorom Toio) [6]. ¥ pasi Hesromu npauiBHuka (mpauiBHUKIB) i3 Hakazom
(posmopsinkeHHsIM) POGOTOAABLS PO NPU3YMHMHEHHS Iil TPYHAOBOTO JOTOBO-
Py, TAaKUM TIpaliBHUKOM (IpaUiBHUKAMHM) BifNOBiaHUE Hakas (po3mopsmKeHHs)
MOKe OyTH OCKapKeHUH 10 [epxkaBHOI cayk0M YKpalHUM 3 MUTaHb npaui, ado
il TepUTOPiabHOrO OpraHy, SIKMH, BUBYMBILIM 3MiCT Hakasy (po3MmopsmkeHHs)
Ta MiICTaBH 1Ji KOTO BUIAHHS, 32 MOTOKEHHSIM 3 BiHCHKOBOIO aaMiHiCTpall-
€10 MOXKe BHECTH poOOTOAABLEBi NMPUIIUC PO BU3HAHHS BiNOBIIHOTO HakKasy
(posmopsinKeHHs) TAKHM, 1110 BTPATHB YHHHICTb a60 MPO YCYHEHHS MOPYIIEeHHs
3aKOHOJABCTBA PO MNPl iHIIUM LIJISXOM, 110 € 0060B’I3KOBUM 10 BUKOHAHHS
po6OTOAaBLEM.

[TpusynuHeHHs Ail TPyZOBOTO NOroBOpPYy He TsrHe 3a 0000 MPUIHHEHHS
TPYLOBUX BiIHOCHH, TOOTO gK Oy/0 3a3HAa4eHO BHILe, CTATyC MpaliBHUKA
y ocobu 36epiraeTbcsi, a OTXKe U IOPUAMYHI rapaHTii 3a0e3mneueHHs MpaB Ta
000B’43KiB MpauiBHUKa, nepeabayeHUX y HOPMax TPYLOBOIO 3aKOHOAABCTBA.
[apaHTil BCTaHOB/IIOITb 32 MNpaLiBHUKAMH 30epeKeHHs NPaBOBUX I[10BHOBA-
JKeHb, BUILIAT, MiJbT Y THX BUIMAAKAaX, KOJH MPALiBHUK y 3BUYAHHHUX YMOBAaX
TUMYacOBO He BUKOHY€ IOPHUAWYHHUX OOOB’SI3KiB, MOK/JIaAeHHX Ha HbOTO §IK Ha
CTOPOHY TPYAOBHMX MpaBoBinHocuH [7, c. 137].

OpHak B yMOBax HOBHUX peaJlili, KOJM NepLIoYeproBUM 3aBJaHHSIM JepKa-
BU € 3aXUCT TEPUTOPia bHOI LiJICHOCTI KpalHH, XKUTTS Ta 3M0POB’ TPOMAIsH,
MOJI0OXKEHHSI “MHPHOTO” TPYIOBOTO 3aKOHOJABCTBA € JeIl0 OOMeKeHHMH, Ie
CTOCY€eTbCSl NIpaBa Ha BiANOUYMHOK, Ha OMJaTy mpaui Ta iHmux npas. Ha yac
BOEHHOTO CTaHY NPIiOPUTETHHUM € 3aCTOCYBaHHS I0JI0XKEHb 3aKOHY YKpaiHu
“Ilpo opranizauioo TPyaoBHX BiIHOCHH B YMOBaX BOEHHOTO CTaHy’, SIKIIO
HOro HOPMM peryJ/oloTh JAesKi acleKTH TPYAOBUX MPaBOBiIHOCHH iHaKIle,
Hixk Hopmu K3mll Ykpainu. ¥ pasi HeBUKOHaHHS MpalLiBHUKOM CBOIX 0e3-
nocepeiHix TpymoBuX 060B’s13KiB, poboTonaBelpb N036aBasieTbcss U 0060B’513-
Ky BHUIJadyBaTH HoMy 3apobiTHy msaty. Tomy 3a 4. 4 c1.13 BKasaHoro
3aKOHY, BiAIIKONyBaHHS 3apo0iTHOI NJaTH, FapaHTIHHWX Ta KOMIEHCALiHHUX
BUMJAT MpaUiBHUKAM Ha Yac MPU3YNUHEHHS il TPYyIOBOTO AOTOBOPY Yy MOB-
HOMY 00cCs3i NMOKJIaJaeTbCcsl Ha AeprKaBy, L0 3AiHCHIOE BiMCBKOBY arpeciwo
npotu YkpaiHu. B To# xe uac, 3rigHo 3 pos’scHeHHsIM MiHeKOHOMIKH, NpH
NpHU3yNHHEHH]I TPYAOBOrO0 NOroBOpYy po0OTOAaBelb MOBUHEH NPOAOBXKYBATH
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BeleHHS 00JIiKYy B YaCTHHi BU3HAaYeHHS Ta (ikcauil cym 3apobiTHOI MJIaTH Ta
KOMITeHCALiHHUX BUMJAT, ki Oy/au 6 HajeXHi NPaUiBHUKOBI, SIKIIO TaKOTO
npu3ynuHeHHs: He 6yso 6 [8]. ToMy 10 MOMEHTY NpH3yNMMHEHHS Ail TPyIo-
BOTO I0TOBOPY poOOTONABELb MAa€ BUIJIATUTH BCi HaJeXHi KOLITH NpaliBHHU-
Ky. Ha Bumory npauiBHuka a6o 3 BJacHO! iHiLiaTHBH, po6OTOAaBELb MOXKe
BUAATH MpaliBHUKY BiAMOBiIHY AOBiAKY MpPO HapaxoBaHi CyMu 3apoOiTHOL
NJaTH Ta KOMIEHCAUiHHUX BUMJAT, 5iKi Oy/u 0 HaJeXHi NPaUiBHUKOBI, SKIIO
TaKOro IPU3YNHUHEHHS He OyJI0.

[IpusynuHeHHs Ail TPyLOBOTO AOTOBOPY Ha OAHOMY HiANPUEMCTBI, He M03-
6aBJ/isie TIpaBa MpaliBHUKA HA YKJAadeHHsS TPYLOBOTO JOTOBOPY Ha iHILIOMY abo
K OJHOYACHO Ha IEKiJbKOX TiANMPHEMCTBAX, B yCTaHOBaxX, opramisauisx (4. 2
cr.21 K3nll Ykpainu), T06T0 0coba Mae mpaBo Ha CyMiCHHLTBO. Binmosimno
no 4. 1 ct. 102NeK3nlT Ykpaiuu, cyMiCHULTBOM BBaXKaeTbCsl BUKOHAHHSA IIpa-
LiBHUKOM, KpiM OCHOBHOI, iHIIOI OMJadyyBaHO! poOOTH Ha yMOBax TPYAOBOTO
JOTOBOPY Y BiJIbHUH Bil OCHOBHOI poOOTH uac Ha TOMy caMoMy abo iHIIOMY
NiInpUeMCTBi, B yCcTaHOBI, opraHizauii a6o y po6oTtomaBusi — ¢isndHoi ocobu
[9]. Yknanarouu 1ie oaMH TPYAOBHH AOTOBIp, MPALiBHUK CTae YYACHUKOM JIBOX
TPYLOBUX MPABOBiAHOCHH, ONHAK 332 OJHHUM TPYAOBHUM [OrOBOPOM oco0a He
BUKOHY€ CBO€I TPYHOoBOI (PYyHKIIl Ta He OTPUMYE 3a 1le 3apobiTHOI miaTH, a ue
Jelll0 CYMepeunTh MOHATTIO CYMICHUUTBA, SKOMY NpUTaMaHHA Taka O3HaKa fiK
“BUKOHAHHSI OAATKOBOI POOOTH y BiMIbHMU BiI OCHOBHOI po6oTH dac”. Tomy,
BPaXOBYIOUH Te, L0 0C06a 32 OCHOBHHM MicLeM po60TH 3BIJIBHAETBHCS Bil CBO-
iX TpPyLOBHX 00OB’SI3KiB IMOBHICTIO, BOHA BIPaBi YKJIACTH TPYAOBHH JOTOBIp
3 iHIMM poBOTOAABLEM i TOAI HOBe Miclie podoTu Oyne ajast Hel ocHOBHUM. [Ipa-
LiBHUK [TOBUHEH PO Lie MOBiIOMHUTH pOOOTOAABLSA TPYLOBI BIIHOCHHHU 3 SIKHUM
THMYaCOBO MPU3YTIHHEH.

BucnoBku. [IpoananizyBaBiiM MOHATTS Ta 3MiCT MPU3YNIMHEHHS Ail TPY-
JIOBOTO JIOTOBOPY, CJIiJl BHAIMMTH TaKi MOTo O3HaKW: 1) HOCHTb TMMYacOBHMH
XapakTep, SIKMHA BU3HAYeHUH 4aCOBUMM paMKaMH 0COOJHMBOrO BOEHHOIO IHepio-
ny; 2) mepen6auae MoBHe NMPUIMHEHHS BUKOHAHHS MPalliBHUKOM CBOIX TDPYJIO-
BHUX 000B’SI3KiB i3 30epeKeHHSIM YHHHOCTI TPYIOBOTO JOTOBOPY; 3) TOJOBHOIO
YMOBOIO NPU3YNUHEHHS Ail TPYALOBOrO AOTOBOPY € abCOJIOTHA HEMOXKJMUBICTb
HajaHHs poOOTONaBLUEM Ta BHUKOHAHHS MpPaliBHUKOM BiANOBiAHOI pPOOOTH;
4) 3apoGiTHa mJiaTa NpaliBHUKY 3 SKMM IPU3YIMHEHHH TPYIOBMH JOTOBIp He
BUTLJIAYYETHCS, OMHAK Ile He BHUKJOYAEe ii KOMIEHcalilo y MauOyTHbOMY 3a
paxyHOK Jep:KaBH-arpecopa.
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AHoTauis

Ilasroscvka JI. B. IlpuaynuHeHHs Aii TPyAOBOro JOrOBOPY HAa YaCc BOEHHOIO CTaHy. —
Crarrs.

Y cTaTTi po3r/IsacThCsl HOBE [JIsT BITUH3HSIHOTO TPYAOBOTO NPaBa MOHSTTS — IPU3YNHHEHHS
Iii TPYZOBOTO JOTOBOPY, SIKe [i€ JHIIe Ha 4ac 3alpoBaIKEHOIo y JAep:KaBi BOEHHOIO CTaHY.
[TpoananizoBaHO TpynOBe 3aKOHOAABCTBO, SIKE PEryJ/IO€ NaHe MUTaHHS. BCTaHOBJEHO, 110 Lie
TUMYacoBe MPUIMHEHHS MOoNepefHbO y3roJKeHol MiXK MpauiBHUKOM | po60TOAaBLEM Ta BU3HAYe-
HOI y noroBopi TpymoBoi (DYHKLIl MpaliBHUKA y 3B’SI3KY i3 YHEMOXKJMBJEHHSM ii 3abe3mnedyeHHs
poboTonaBieM depe3 36poHHYy arpecieio mpotH YKpaiHu [IpuaynuHeHHS TPyLOBOTO HOTOBOPY
HOCUTb TUMYaCOBUH XapakTep Ta Nepejfdayac MOBHe NPUNHHEHHS] BUKOHAHHS NPaliBHUKOM CBO-
X TpyHoBHX 000B’S3KiB i3 30epexkeHHSIM YMHHOCTI TpynoBoro norosopy. [lincraBoro ans 3acro-
CYBaHHSl NPU3YNHHEHHS TPYAOBOTO JOrOBOPY € 3alpOBaiKeHHS BOEHHOTO CTaHy B JAepxaBi.
[o0BHOIO YMOBOIO MPHU3YMUHEHHS TPYLOBOTO JOTOBOPY € abCOJIOTHA HEMOXKJMBICTb HalaHHS
po6oTonaBlLieM Ta BUKOHAHHS NPaLiBHUKOM BifNoBiAHOI po6oTH. HasgBHICTb 3arpo3u AJS KUTTS
Ta 310pOB’Sl NPaLiBHUKA, BiACYTHICTb MOXKJ/HMBOCTI BUKOHYBAaTH BKa3aHy poOOTy AMCTAaHUiHHO —
€ TIACTaBOIO AJIS TMPU3YNMHHEHHS [ii TPYZOBOTO AOTOBOPY HAaBiTh MPU HasBHOCTI GaKaHHS Tpa-
UiBHMKa | Aa/i MpoROBXKyBaTH mpautoBaTd. [IpusynuHeHHs Ail TPYLOBOro LOrOBOPY Mae 3JiHc-
HIOBAaTHCS 3 iHiUiaTHBHU ofiHiel i3 cTopiH. Taka iHiuiaTHBa MpOSIBASETHCS Yy MOAAHHI MPaLiBHUKOM
3asiBU Ta y BUIAHHI po6oToaBLeM Hakady. 3apobiTHa mjaTta NpaliBHUKY 3 SKAM NPU3YNHHEHUH
TPYIOBUH IOTOBip He BUILIAUYETHCS, OJHAK lle He BUKJIOUAE il KOMIIEHCAL{l0 y MaHOYTHbOMY 3a
paxyHOK fep:aBu-arpecopa. Jlo MOMeHTY NPHU3YNHHEHHS il TPyLOBOro JOrOBOPY po6OTOAABElb
Mae BUIJIATHUTH BCi HasleXHi KOWITH MpauiBHUKY. [IpusynuHeHHs1 Aii TpyLOBOTO AOTOBOpPY Ha
OJHOMY MiANPHEMCTBI, He 1030aBJ/sie NpaBa MpaliBHUKa Ha yKJaJeHHS TPYAOBOTrO JOroBOpy Ha
iHIIoMy a60 K OQHOYACHO Ha MeKiNbKOX MiANpPHEMCTBAaxX, B yCTaHOBAX, opraHizauisx. [IpauiBHnk
MIOBUHEH MPO Le MOBiIOMUTH poBOTOJaBLs TPYAOBi BiAHOCHHM 3 SIKUM Yy IMpaliBHUKa THMYacOBO
npusynuHeHi. Po3r/sHyTO CynoBY NPakTHKY 1100 NPU3YNHHEHHS Iii TPYHLOBOro Aorosopy. Bu-
3HQUEHI OCHOBHI O3HAKM JAHOTO MOHATTA.

Karouosi carosa: TPYHOBHH HOTOBIp, TPYAOBi BiIHOCHHH, TMpALiBHUK, 3apo0iTHA mjarta, oc-
HOBHMHU TPYIOBUH JOTOBIp.

Summary

Pavlovska L. V. Suspension of an employment contract in wartime. — Article.

The article examines a new concept for Ukrainian labor law — suspension of an employment
contract introduced during the war. The labor legislation that regulates this issue is analyzed. It
was established that suspension of an employment contract this is temporary suspension of the
employee’s work function in connection with the impossibility of its provision by the employer
due to armed aggression against Ukraine. Suspension of the employment contract is temporary
in nature and involves the complete termination of the employee’s employment duties while
maintaining the validity of the employment contract. The reason for applying the suspension
of the employment contract is war in the state. The main condition for the suspension of the
employment contract is the absolute impossibility of the employer providing and the employ-
ee performing the work. The existence of a threat to the life and health of the employee, the
lack of the possibility to perform the specified work remotely is a reason for suspending the
employment contract even if the employee wishes to continue working. Suspension of the em-
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ployment contract must be carried out at the initiative of one of the parties. Such an initiative
is manifested in the submission of an application by the employee and the issuance of an order
by the employer. Wages are not paid to an employee with a suspended employment contract,
this does not exclude its compensation in the future at the expense of the aggressor state. By
the time the employment contract is suspended, the employer must pay all due funds to the
employee. Suspension of the employment contract at one enterprise does not deprive the em-
ployee of the right to conclude an employment contract at another or several enterprises. The
employee must inform the employer about this. The judicial practice regarding the suspension
of the employment contract was considered. The main features of this concept are defined.

Key words: employment contract, labor relations, employee, salary, the main employment
contract.
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INOHATTI E®EKTUBHOCTI JIJIBHOCTI
ITIPABOOXOPOHHHX OPIrAHIB

ITocranoBKa nmpooJemu. OcHOBHUM MOKAa3HUKOM  JiSlAbHOCTI
NPaBOOXOPOHHUX OPraHiB € il eeKTHBHICTb, BCTAHOBJEHHS SKOI NO3BOJISIE SIK
BifoOpa3UTH CTYMiHb NOCATHEHHS MOCTABJEHUX Mepell KOXKHUM 3 HUX 3aBLAaHb,
MOHATTS «e(PeKTUBHICTb» K IPaBOBOI KaTeropil B LiIOMy Ta PO3KPUTTIO MOHATTS
«e(heKTHUBHICTb JMiSJIbHOCTI MPAaBOOXOPOHHUX OpTaHiB» 30KpeMa MpUCBsUeHa
HEeJOCTATHS yBara HayKOBLIB.

AHani3 OCTaHHIX XOCHiIKeHb i myOJikKamiid. BusHayatouum mnoHATTS
«e(heKTHUBHICTb», BUEHi TpPaAMILIAHO 3BEpPTAIOTbCS A0 HOTO ETHUMOJOTil Ta
CEeMaHTHKH. 3TiIHO 3 yCTAJeHUM MiIXO0L0M, ETUMOJIOTIUHO CJIOBO «e(PEKTUBHICTb»
€ NOXiIHUM Bifl cJ0Ba «e(eKT», 1110, Y CBOI Uepry, IOXOAUTh Bifl JATUHCHKOTO
imennuka «effectus» ta smatuncbkoro miecsmosa «efficio» [1, ¢. 92; 2, c¢. 70]:
«effectus» o3Hauae BWKOHAHHS, 3HiHCHEHHS, BIUIMB, pe3yJbTaT, HACJIMOK,
a «efficio» — poGUTH, CTBOPIOBaTH, BMIOTOBJSTH, BUKOHYyBaTH [3, c. 59]. I3
TOYKHU 30PY CEMAHTHUKU CJOBO «e(peKTHBHICTb» BH3HAUAETbCS B JBOX 3HAUeH-
Hsax: 1) Ak abCTPakTHUH IMEHHHMK N0 TPUKMETHHKA <«e(EKTUBHHH» — KUK
MPU3BOJUTh A0 MOTPIOHUX pe3yJbTaTiB, HACJIAKIB, Hae HaUOIMbIIUH edeKT;
2) K XapaKTepHCTHKa SIKOro-HeOyap 006’ekTa (mpucTporo, mporecy, 3axomy,
BHIY OiIbHOCTI), 110 BimoGpaxae HMOro CyCHiJbHY KOPHCTb, MPOAYKTHBHICTDH
Ta {HIIi MO3UTHBHI siKocTi [4, c. 358].

[TonsiTTst eekTHBHOCTI Ta mepiii AOCHIIKeHHS Liel KaTeropil 3’sBHJIMCS,
roJIOBHMM UMHOM, B €KOHOMi4Hill Teopil Ta Teopii ynpapaiHHs (MeHemKMeHTY)
[5, c. 189]. 30kpema, NOHATTA «e(heKTHBHICTb> K €KOHOMiUHa KaTeropis 6yJo
BHOKpeMsieHo Ha nodaTky XIX croditts [6, ¢. 5] i B perpocnektuBHOMY mJIaHi
Mae TpMBaJy Ta CKJIAAHY icTopito ctaHoBaeHHs [7, c¢. 47]. [llupoke BUKOpUCTaH-
HSI KaTeropil «e(eKTHBHICTb» /151 OLHIOBAHHS MisiJIbHOCTI OpPraHiB Aep:KaBHOI
BJIaIX Ta Cy0’ €KTiB rOCOAAPIOBAHHS CTBOPHJIN MiAIPYHTS [/151 PO3LIMPEHHS cde-
pH 1 3aCTOCYBaHHS, | Ha CbOTOJIHi BOHA PO3IMIANAETHCS K KaTeropis He Julle
eKOHOMiuHa, ajle ¥ colia/bHa, IpaBOBa, OpraHisalidHa, TEXHOJOr{YHA TOLLO.

Mertoro cTarTi € PpO3KPUTTS HA OCHOBI C(OPMOBAaHHUX Ha CbOTOIHI
TEOPETUUYHUX MiAXOMAIB TOHATTH «e(EeKTUBHICTb [iSIbHOCTI MPaBOOXOPOHHHUX
OpraHiB».

© Casuyk P. M., 2022
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Buknan ocHoBHOTo Mmartepiamay. BipoBamxkeHHs KaTeropil «e(eKTHBHICTb»
y OyAb-IKy HayKy, B TOMYy UHCJi W MPaBOBY, 3[MiHCHIOBAJOCS 3 ypaxyBaHHSM
ocobaMBOCTeH 1 mpeaMera i MeToniB. BoaHouac, NMOHATTS «e(eKTHUBHICTb»
y TpaBoBid Hayui, Ha aymky JI.JI. Jlemex, mMae He TibKH MaTH 3araJjbHO-
HayKOBi 03HaKH, a U BimoOpaxkaTu crneludiky npaBoBoi cepH, 3aM03nUUyBaTH
JesiKi TOJI0XKeHHS Mpo e(eKTHBHICTh 3 iHIIMX CleliaJbHO-HAYKOBUX TeOpiH,
OJTHAK HACTiJbKM, HACKIJbKM COL{OJIOTis, eKOHOMiKAa i HHM3Ka iHIUUX ranyseu
HaYKOBHX 3HaHb B3a€MOIOB s3aHi 3 npaBoBoi cdeporo [8, c. 98-99]. V mepury
4epry, e CTOCYETbCS NOKTPUHANBHUX PO3POOOK NMPoOIeMaTHKN e(eKTUBHOCTI
SIK @eKOHOMIYHOI KaTeropil, 110 3aKJ/Ja/Jl OCHOBY I/ (OPMyBaHHS MPUTaMaHHUX
1l 03HAK 3arajbHO-HayKOBOTO XapakTepy.

Jo nocaimkeHHs eheKTUBHOCTI IK eKOHOMIUHOI KaTeropii 3BepTaJjacs icToTHa
KiNbKiCTb BUEHUX, TTepeBarkHa Oi/bIIiCTh SKUX IIiJ Hel0 po3yMie CMiBBiAHOIIEHHS
BUTpAT 4 peCypciB i OTPUMaHHUX pe3y/bTaTiB, TOOTO BiIHOLIEHHS 3L00YyTHX
pesyJ/IbTaTiB 10 BUTPAT YM PecypciB, 3aTpadeHMX Ha Ix gocsirHeHHs [9, c. 41;
10, c. 398-399; 11, c. 116; 12, c. 174]. 3a pesysnbraTaMu y3arajbHeHHs 3Had-
HO! KiJIbKOCTi BH3Ha4eHb MOHATTS «e(eKTUBHICTb» K €KOHOMIYHOI KaTeropil
B.I. Anemenko ta T.B. ['pHHbKO BHOKpPEMJIIOIOTH HeKijbKa MiAXOMIB LIOAO II
po3yMmiHHS: 1) TpagUUiHHKH, y MeXKax sIKOTO iCHYIOTb: a) BUTPATHHH, PeICTaB-
HUKH SIKOTO NOCJIXKYIOTh e()eKTUBHICTh Yepe3 BUMipIOBAHHS BUTPAT i pe3yJb-
TaTiB, IKi BOHU BUKJHMKAJHU; 0) PeCypCHHH, IPUXUILHUKH SKOTO PO3TJISAAI0TH il
K BIIHOIIEHHS Pe3yJ/bTaTy 10 BUTPAYeHHX PecypciB; 2) UiNbOBUH, NPUGIUHUKH
SIKOT0 BU3HAYal0Th e(PEeKTUBHICTb SIK CTYMiHb OOCSTHEHHS LiJeH MiANpHEMCTBA
[6, c. 5-6]. BogHouac, ocTaHHIH i3 HaBeleHUX MiAXOMIB BiAMOBiLa€ MOHSTTIO
couja/nbHOl e(peKTUBHOCTI, sIKA €, MO CyTi, MOXiIHOW Bil e€KOHOMi4HOI edek-
tuHocTi [10, c. 399], TicHo B3aemomnoB s3aHa 3 Heto [13, c. 453; 14, c. 12] ta
SIBJIsIE COOO0I0 BiMOBiMHICTb pPe3yJbTaTiB TOCMOAAPCHKOI MiSlIBHOCTI OCHOBHUM
couiaqbHUM moTpe6aM i HinaM cycminbersa [1, ¢. 102].

Hepnatouuce 1o noraub/aeHOro aHasnizy BU3HAUEHb MOHATTS «e(EeKTHUBHICTb»
SIK €eKOHOMIUHOI KaTeropii, MoTpi6HO BiI3HAUUTH 1X (yHIAMEHTAJbHUN XapaKTep
IJIS1 PO3KPUTTSl CYTHOCTI e(eKTUBHOCTI gK INpaBoBol KaTeropii. Ha ocHOBI
aHa/i3y LIMPOKOro KoJa NOKTPUHA/IBbHUX MiAXONiB 10 BU3HA4YeHHS CYTHOCTI
e(peKTUBHOCTI K eKoHOMiyHOI Kareropil €.B. ['onoBaHKK BKasye, 1110 BOHHU 103-
BOJIIIOTb BU3HAYUTH OeSiKi BaXKJ/JMBI XapaKTEPUCTUKH e(peKTUBHOCTI SIK TaKoi,
cepen fKMX: 1) KaTeropisi «e(peKTHBHICTb» BimoOpakae HasBHICTb GaXkKaHo-
ro edekTy Bif Tiel UM iHIIO! AiSJIBHOCTI, IO 3a3[aJjeriib MPOTPAMYyEThCS SK
MeTa Takoil HifibHOCTI; 2) piBeHb e(EKTHBHOCTI 3aBXKIU Mae K AKICHHUH, TaK
i KiJIbKiCHUYA BUMIp, NPU LbOMY OCTaHHIA CKJIAHAETbCS i3 CYKYMHOCTI HaJexX-
HUX MapaMeTpiB, 110 BifoOpaxkKalTb 3MICT Ta KiHLEBY MeTy MEBHO! HislJIbHOCT;
3) Kateropis «e()eKTUBHICTb» Ma€ pallioHa/lbHe, TParMaTHUHe, MPaKTHYHO-TPaK-
CeoJIoTiyHe MOXOIKEeHHS, alke BinoOpaxKae, B Ieplly 4Yepry, pe3ysabTaT THUX UH
{HIIMX CBiIOMHUX, BOJIbOBUX, LiiJIeCIPSIMOBAHUX [il JIOAUHH, KOJEKTUBY, COLIYMY;
4) B Xoni BHU3HAYEHHS piBHSI e(PEKTHBHOCTI 3aBXKJAW HEOOXiTHO BpPaXOBYBAaTH
KiJIbKiCTb BUTpPAT Ta MOOIYHUX HEraTHBHUX e(eKTiB, 110 CYNPOBOMIXKYIOTb
JNOCSITHEHHSI TOTO YW iHLIOTO KiHLEBOI'O pe3yJabTaty, TOOTO, iHIIMMH CJ0BaMH,
LiJb He 3aBXAM BUNPABIOBYE 3aco0M ii HOCATHEHHS, a JHIle y THX BUMaaKax,
KOJIM BKa3aHi OfMHHML] € BifHOCHO cmiBMipHuMHu [5, c. 192-193].
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I3 ypaxyBaHHSIM HaBeJeHOro, 3arajbHO-HayKOBUMH O3HAKaMHU e€(DeKTUBHOCTI
e: 1) mnpuramanHicTh Karteropil «eeKTHBHICTb» OLIHHOTO XapakTepy;
2) BimoOpakeHHs1 3a 1i JONOMOTOK PpiBHA JOCATHEHHS MeTH JisJbHOCTI
Ta BpaxyBaHHs 3aTPAuyeHUX NIl LbOTO BUTPAT i pecypcis; 3) 3milicHEHHs
XapaKTEPUCTHUKH PiBHS e(DEKTUBHOCTI 3a AOMOMOTOI0 KiJMbKiCHHX Ta SIKICHHUX
KPUTEPIiiB, CHCTEMAa SIKHX HE € CTaJOl0 Ta MOXKe 3MIiHIOBATHCS 3aJIeXKHO Bif
HU3KW YMHHHUKIB 00 €KTHBHOTO Ta cy0 €KTHBHOTO XapakTepy.

HaBeneni  o3Haku  J03BOJISIIOTH  BimMeXyBaTh  e(eKTHBHICTb  Bif

€3y/JbTAaTUBHOCTI, $Ki BYEHHMH HeDIIKO I{HTEPHpPeTyeTbCA $K CHHOHIMH
F 15, c. 74]. Tlo-nepue, B X0/1i BU3HAYEHHS PE3yJbTATUBHOCTI OCHOBHHE aKLUEHT
poOUTbCS Ha LOCSATHEeHHI 1eBHOTO pe3yJbTaTy, a MiJ 4ac OLiHIBaHHS e(eKTUB-
HOCTi — Ha CIIiBBiIHOLIEHHI OTPUMAHOIrO pe3y/bTaTy Ta 3aTPauy€HUX OJIs LIbOTO
BUTpaTax i pecypcax. ¥ 3B’SI3Ky 3 LHM pe3yJbTaTHBHICTb BCTAHOBJIIOETHCS
3a JOTIOMOTOI0 KiJIbKICHUX KPUTEPiiB, a e(PEeKTUBHICTh — $IK KiJbKiCHHUX, TakK
i sxicuux. Ilo-mpyre, sik BindHauae M.A. TlosereHbka, pe3yJnbTaTHBHICTb —
e JOCSATHEeHHS [eBHOTO pe3yJ/bTaTy, SIKMH MoxKe OyTH SK NMO3UTHBHUM, Tak
i HeraTUBHHUM, a e(DeKTHBHICTb — lle 3aBXKIM [I03UTHBHA BeJHUYUHA, SIKA Xapak-
Tepu3ye MPUPICT pe3yJsbTaTiB y CIHiBBiAHOILIEHHI 10 3aco6iB, TMOB’A3aHUX 3 iX
nocsirHeHHsM [2, ¢. 71].

Y npaBoBidl NOKTPUHI HEOQHOPA30BO 3iMCHIOBANHCS CHPOOU y3arajbHEHHs
HAayKOBHX MiAXOHAiB [0 PO3YMiHHSI MOHATTS «e(eKTUBHICTb» $IK IPaBOBOL
kateropii. Tak, O.M. Kypakin i C.B. IllaxoB HaroJomywTb, 10 CydacHa
MPaBOBa HAYKa XapaKTePU3Y€ MOHATTH «e(eKTUBHICTb» Y KiJbKOX BapiaHTax:
1) sk CcHiBBiIHOWIEHHS MiXK MeTOK Ta (PAKTHUHO NOCATHYTHM PE3YJbTaTOM;
2) 3a J0MOMOrOK 3aCTOCYBaHHS (YHKLIOHAJbHO-LIIbOBOTO a60 MPHYUHOBO-
(yHKUIOHANBHO-LIILOBOTO  Migxoay; 3) $IK 34aTHOCTI NPUBOIMTH CYCIiJIbHI
BiIHOCHHM [0 TIO3UTHBHUX pe3ynabTatiB. Ha aymKy 3a3HaueHHX BYEHHX,
(haKTUUHO B MexXaX LUX MiaxomdiB i (opMmyeTbcsi OiJblIiCTb TOYOK 30py Ha
KaTeropino «edexkTuBHicTb> y npasi [16, ¢. 7; 17, ¢. 92]. [oxinsioun ix nosuuito
B LiJoMy (32 BUHATKOM BH3HAueHHS HE0 MEPIIOro i3 MPOMOHOBAHMX MifXOMiB
K (DYHKLiOHAJbHO-LiIb0BOr0), JI.JI. Jlenex BU3Hae HaBeleHi MiAXOMH A0 PO3Y-
MiHHSl TIOHSITTSl «e(PEKTUBHICTb» $IK IPABOBO! KaTeropil HaWOi/IbIl 3HAUYILUMHU
i po3kpuBae 3MicT KoxHOro 3 Hux. Ha 11 aymKy, mepuuil, QyHKUIiOHaJbHO-1Ii-
JIbOBUH MiAXi 3BOAUTHCS 10 PO3YMiHHS e(DEKTUBHOCTI 5IK BiIHOIIEHHS MiXK (pak-
TUYHUMH Pe3yJIbTaTOM | Ti€l0 MeTOl0, IKOI epefdaydasnocs AOCATHYTH; APYTHH,
MPUYMHOBO-PYHKIIOHAJBHO-IJILOBUH TIAXiA € Pi3HOBUIOM (YHKIiOHAJTbHO-
LiJbOBOTO Ta BiAPi3HAETbCH BiI HBOTO aHaJJIi30M JOCKOHAJOCTi MPaBOBOI
HOPMH [ BBENEHHSAM A0 OLIHKHM e(eKTHUBHOCTI IIpaBa COL{aJbHO KOPHUCHOTO
Xapaxrepy uoro nil, BpaXyBaHHs BMTpPAT MarepialbHHX 3aco0iB, JIOACBKOI
eHepril Ta yacy y mnpoueci BUPilIeHHSI MOCTAaBJEHHX 3aBJaHb, ONTHMA/bHOIO
BapiaHTa JOCATHEHHS MOCTABJEHO! MEeTH; TpeTm MiAXiI MoJArae y TPaKTyBaHHi
e(PeKTUBHOCTI SK 3LaTHOCTi NPUBOAUTH CYCIiJbHI BiTHOCHHH A0 MO3UTHBHUX

€3yJIbTaTiB, 34ATHOCTi, 110 3yMOBJIEHA CBOIMM BHYTPIlUHIMH BJIACTUBOCTIMHU
8, c. 102-103].

Ananisyouu HaBeleHi MiAXomd, MOTPiOHO BKas3aTH, 110 iX y3arajbHeHHS
3IiHCHIOBAJ/IOCS BUEHUMH y KOHTEKCTi HOC/iIKeHHs e(DeKTUBHOCTI MeXaHi3My
[IPaBOBOTO peryJ/I0BaHHA Ta e(peKTHBHOCTI aIMiHiCTPaTHBHO-IPABOBUX HOPM.
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Heppatounce 10 neTanbHOrO PO3KPUTTS 3MICTYy LMX NiAXOAiB, HeOOXiIHO
BiI3HAUUTHU TMPUTAMAHHICTb KOXHOMY 3 HHUX CBOIX TepeBar i HeIoJiKiB Ta
MO2KJ/IMBICTb 1X aganTauil, 3 THMH ab0 {HIIMUMH YTOUHEHHSIMH, 1J/151 BUSHAUEeHHS
epeKTUBHOCTI ¥ I[HIIMX TWPaBOBUX SBULI, Yy TOMY YMCII W [AiSJBHOCTI
MPaBOOXOPOHHHUX oOpraHiB. Bigkupawouyun (yHKIiOHAJBHO-UIIBOBUH MiAXiA
K HauObiJbll BY3bKUH, HENPUNATHUU [/ MOBHOTO PO3YMiHHS MOHSATTS
«e(peKTUBHICTb» SIK IPABOBOI KaTeropii Ta AONOBHEHHUH y MexKaX MPUYUHOBO-
(DyHKUiOHAJBHO-LIJBOBOTO MiAXOAY, MNOTPiOGHO HArOJOCUTH, IO OCTAHHIH
N03BOJIsSIE BifoOpasUTH CTAaTUUHUH acleKT e(eKTUBHOCTI: BiH BpPaXxoBYye SIK
CHiBBiIHOIIEHHS MeTH MiS/IbHOCTI Ta (PAKTHUHO NOCATHYTOrO pe3yJabTaty,
Tak i BUuTpatu Ta pecypcu (Kamposi, MaTepiaJbHO-TeXHiUHi TOWIO), 3aTpaueHi
ISl OTPUMAHHS ONTHMAJLHOTO Pe3yJbTary. Ha BigmiHy Bim npu4uHOBO-
(pyHKLiOHaIBHO-LIIEOBOTO MiAX0LY, TpeTm MiAXiA N0 BU3HAUYEHHS TOHATTH
«eq)eKTHBmCTb» SIK HpaBOBOI Kareropit Blao6pa>xae {l IMHaMIYHUH XapakTep,
OCKIJIbKM 3 TOUKHM 30py HOro MHpeacTaBHMKIB, K BigsHauae JL.JI. Jlemex,
BU3HAUYEHHs CIIBBIAHOLIEHH MeTH [ pe3ysabTaTy — Le He TPaKTyBaHHS
CYTHOCTi TOHSATTS e(EeKTUBHOCTI, a JHlle MOXJIWBUU MIASAX 11 BHUMIpPY
[8, c. 103]. Takum YMHOM, MOHATTS «e(EKTHBHICTb» K MPABOBA KaTeropis
nignsrae BU3HAUEHHIO 3 ypaXyBaHHSM HOro CTAaTHYHOrO Ta IMHAMiyHOIO
acreKTiB, 110 TIOBHOI MipOI0 CTOCYEThCS W PO3KPUTTS MOHSATTS e(DeKTUBHOCTI
HislIbHOCTI IPABOOXOPOHHUX OPraHiB.

Hocninkyoun eeKTHBHICTb Ai1IbHOCTI IPABOOXOPOHHUX OPTaHiB AKCY6 €KTIB
3abesneueHHsi (hiHaHCOBO-eKOHOMiuHOI Gesneku Ykpaiuu, H.C. AnppiliueHko
BKa3ye, L0 BOHA SBJSE COOOKI XapaKTEPUCTHKY HislJIbHOCTI MPaBOOXOPOHHUX
OpraHis, L0 3a0e3rneuyi0Tb (PiHAHCOBO-€KOHOMiUHy Oe3leKy [ep:KaBH, sKa
BHUPAXKaE€ThCS, MO-NepIle, Y BiANOBIIHOCTI NOCATHYTHX 3a3HAYE€HUMH OpPraHaMH
pesyJsbTaTiB MeTi X AiJIbHOCTI Y (piHAHCOBO-eKOHOMIUHIH c(epi, a mo-apyre, B IX
palioHaNbHOMY CIiBBiHOIIEHH] 3 BUTPaueHUMHU (piHAHCOBHUMHU, MaTepPiaJbHUMH,
KaJIpOBMMH Ta iHIMMH pecypcamu [1, c. 47]. To6To, 3 TOYKM 30py BUEHO,
NOHATTS «e(PeKTHUBHICTh AiSMIBHOCTI IPAaBOOXOPOHHUX OPTaHiB» OXOINIOE JIUILE
IBa 1i acreKkTH: TeJeoJoriuHui (K BiAMOBIAHICTH pe3yJbTaTiB IX MifJILHOCTI
NOCTaBJIeHIH Tepel HUMH MeTi) Ta €KOHOMiYHMH (K ONTHUMAJbHICTb BUTpAT
i pecypciB mist mocsirHeHHs uiei MeTH). BoaHouac, 3a3HaueHe MOHATTS BU3Ha-
YaE€TbC TAKOXK 3a JOIOMOI0I0 iHIIHUX aCIIeKTiB: OHTOJIOTIYHOTO, aKCiOJOTIUHOTrO,
MPaKCeOJIOTIYHOr0, (PyHKLUIOHAIBHOTO, MOJITHYHOrO, IICUXOJOTiYHOTO, MOBEMIiH-
KOBOTO, KOH(DJIIKTHOTO TOLLO.

BucHoBku. baratoacnekTHiCTb TMOHSATTS  «e(PEKTUBHICTb  AiSIIBHOCTI
NPaBOOXOPOHHUX OPraHiB» A03BOJISI€ BU3HAYUTH HOTO SK 3aKpilyieHy HOpMaMH
aAMiHICTpaTUBHOIO IMpaBa Yy BIANOBIAHOCTI [0 TMAaHYIOUUX B CYCIHiJbCTBI
(hyHIaMeHTaJbHUX KOHCTUTYUIHHUX LiHHOCTeH chcTeMy 3acobiB, MpUHOMIB Ta
YMOB Jisl/IbHOCTI IPaBOOXOPOHHHUX OPTaHiB, LI0 BiI0OpPaKaThb CIiBBIAHOLIEHHS
MeTH IX HilJIbHOCTI Ta (PaKTHMYHO NOCATHYTOTO pe3y/bTaTy 3 MaKCHUMaJbHUM
3a0e3nedyeHHsIM MOTPUMAHHS TpaB Ta CBOOOA 0co6W i TrpomMaisiHWHA Ta
3 ypaxyBaHHsIM BMTpAT i pecypciB (KaapoBHx, MarepiajJbHO-TEXHIUHHMX TOLLO),
3aTpayeHux [/ OTPUMAaHHS ONTHUMAJBHOTO Pe3yJ/bTaTy.
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AHoTauis

Casuyx P. M. IlouaTTa eheKTUBHOCTI AisIIBHOCTi IPaBOOXOPOHHMUX opraHiB. — CTaTTs.

CraTTs npucBsYeHa PO3KPUTTIO Ha OCHOBI C(POPMOBAHHUX HA CbOTOAHI TEOPETHUYHMX TMiAXOAIB
MOHSATTS «e(DEKTUBHICTDb HisIBHOCTI IPABOOXOPOHHUX OpraHiB». ABTOp po3risigae e(heKTHBHICTh
K OCHOBHHH TOKa3HHUK [isIbHOCTI MPAaBOOXOPOHHMX OpraHiB i Ha LiH OCHOBi KOHCTaTye
aKTya/bHICTb NOC/IIKEHHSI TEOPeTHKO-PaBOBUX INpobjeM I BCTaHOBJeHHS. Po3kpuBaeTbCs
MOHATTS e(PeKTUBHOCTI 3 TOUKM 30pPYy €THUMOJIOTiI Ta CeMaHTHKH, 3BepTaeThCsl yBara Ha (opMy-
BaHHA 1i MOHATTA B €KOHOMi4Hill Teopil Ta Teopii ynpaBaiHHa (MeHeXMeHTY), Bil3HauaeTbCs
[IMPOKe BUKOPHUCTAHHS KaTeropii «e()eKTUBHICTb», 110 103BOJSIE PO3IMISAAATH 1 K KaTeropiio He
JIMLIe eKOHOMIYHY, ajie ¥ COLiaJibHy, PaBoOBY, OpraHi3alilHy, TEXHOJOT{UHY TOLLO.

PoskprBaeTbcs 3MicT TeOpPeTHYHHMX MiAXOAIB A0 BHU3HAYEHHS MOHATTS e(PEeKTHBHOCTI K
€KOHOMIUHOI KaTeropii Ta KOHCTATyeThCs X (PyHAaMeHTa bHUH XapaKTep A/ PO3KPUTTS CYTHOCTI
eeKTHBHOCTI K MpaBOBOi KaTeropii. I3 ypaxyBaHHSAM AOKTPHHa/NbHUX MiAXOMAIB 10 BU3HAYEHHS
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cyTHocTi edekTy Ta e(eKTHBHOCTI $K €KOHOM{UYHHMX KaTeropii BH3HAUYalOTbCS 3arajbHo-
HAyKOBi 03HAaKH e(eKTHUBHOCTI Ta HA 1X OCHOBI 3MIHCHIOETbCS BiIMEXYBaHHS e(eKTHBHOCTI Bif
pe3yJ/IbTaTUBHOCTI.

HaBonsiTbcst HayKOBi MiAXOAM 10 PO3YMiHHS TIOHATTS «e(DEKTHBHICTb» SIK MPaBOBOI KaTeropii
Ta Bifl3HAYaE€TbCS NPUTAMAHHICTh KOXKHOMY 3 HHUX CBOIX TlepeBar i HeJOJIKiB Ta MOXJHUBICTb iX
ajanrauii, 3 THMH ab0 iHIMMH YTOYHEHHSMH, [/ BU3HAYEeHHS e(eKTHBHOCTI U {HIIUX NPaBOBUX
SIBUIL, Yy TOMY 4YMCJi M JisJIBHOCTI TPaBOOXOPOHHMX opraHiB. Bin3Hauaetbcs AoWiIbHICTD
BHU3HA4YeHHs] MOHATTS «e(eKTUBHICTb» SK NPaBOBOI KaTeropii 3 ypaxyBaHHSIM CTaTHYHOIO Ta
JIMHAM{YHOTO acleKTiB, 110 TMOBHOI MipOI0 CTOCYETbCS U POSKPUTTS MOHATTS e(peKTHBHOCTI
JiSIIbHOCTI MPaBOOXOPOHHMX OPraHiB.

3BepTaeTbcs yBara Ha [JOLIJIbHICT BU3HAUEHHSI TMOHATTS «e(eKTUBHICTb MAiJIbHOCTI
MIPAaBOOXOPOHHHUX OPraHiB» 3a JOMOMOrOI0 He JIMIIe TeJeOJOTiYHOr0 Ta eKOHOMIUHOro, aije
A OHTOJIOTIYHOrO, aKCioJIOTiYHOTo, IMPaKCeOoJIOriuHOro, (IYHKLiOHA/JBHOrO, MOJiTHUHOTO,
TMICHXOJIOT{YHOTO, MOBEIIHKOBOrO, KOH(JIIKTHOrO acmekTiB. 3a pe3y/bTaTaMH IOCHiIKEeHHS
HaBOAUTBLCS aBTOPCbKaA JAediHillis MOHATTS «e(peKTUBHICTb Jis/IbHOCT IPABOOXOPOHHUX OpPraHiB».

Katouosi caosa: mpaBOOXOPOHHI OpraH, Ais/IbHICTH MPAaBOOXOPOHHUX OPTaHiB, OLIHIOBAHHS
JiSTIBHOCTI NMPaBOOXOPOHHUX OPraHiB, e(eKTHUBHICTh AifJIBHOCTI NMPABOOXOPOHHHX OpPTaHiB, pe-
3yJIbTATUBHICTb LilJIbHOCTI IPABOOXOPOHHUX OpPraHiB.

Summary

Savchuk R. M. The concept of effectiveness of activities of law enforcement agencies. —
Article.

The article is devoted to the disclosure of the concept of «effectiveness of activities of law
enforcement agencies» on the basis of theoretical approaches developed today. The author
considers effectiveness as the main indicator of the activities of law enforcement agencies and
on this basis states the relevance of the research of theoretical and legal problems of its es-
tablishment. The concept of effectiveness is revealed from the point of view of etymology and
semantics, attention is paid to the formation of its concept in economic theory and theory of
management, the wide use of the category «effectiveness» is noted, which allows to consider
it as a category not only economic, but also social, legal, organizational, technological, etc.

The content of theoretical approaches to the definition of the concept of effectiveness as
an economic category is revealed and their fundamental nature is ascertained for revealing
the essence of elfectiveness as a legal category. Taking into account doctrinal approaches to
determining the essence of effect and effectiveness as economic categories, general scientific
signs of effectiveness are determined and on their basis elfectiveness is distinguished from
performance.

Scientific approaches to understanding the concept of «effectiveness» as a legal category
are given, and each of them has its own advantages and disadvantages and the possibility of
their adaptation, with one or another clarification, to determine the effectiveness of other legal
phenomena, including the activities of law enforcement agencies. The expediency of defining
the concept of «effectiveness» as a legal category, taking into account static and dynamic as-
pects, is noted, which fully applies to the disclosure of the concept of effectiveness of activities
of law enforcement agencies.

Attention is drawn to the feasibility of defining the concept of «effectiveness of activities
of law enforcement agencies» using not only teleological and economic, but also ontological,
axiological, praxeological, functional, political, psychological, behavioral and conflict aspects.
Based on the results of the research, the author’s definition of the concept of «effectiveness of
activities of law enforcement agencies» is provided.

Key words: law enforcement agencies, activities of law enforcement agencies, evaluation of
activities of law enforcement agencies, effectiveness of activities of law enforcement agencies,
performance of activities of law enforcement agencies.
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0. O. Cypirosa
MI2KHAPOJHA BIAITOBIJAJBHICTSB 3A 3JI0YMH EKOLIUAY

ITocranoBka npoGaemu. Cepen HalaKTyaslpHI{LIMX MPOOJeM CY4acHOCTI,
O[He 3 MPOBIAHMX Miclb 3aliMa€ MOPYIIEHHS CTaHY €KOJOTiUHHWX CHUCTeM — IX
3a0pyLHEHHS, BUCHa)KeHHs, CIIOTBOPeHHS eKoJoriyHoro 6anancy. Ilpo6.ema
Habyja T/06aNbHOTO XapaKTepy Ta BUMAarae afeKBaTHO! BiAMOBimi, sKy Bif-
YaUAyIIHO HAMaraeTbCsl 3HAUTH CBiTOBE CIIBTOBAPUCTBO. 3MiHA MiXKHAPOAHOTO
NPaBONOPSIKY CTae HEMHUHYYOI0. 30KpeMa, aKTyani3yeTbcsl mpobJjaemMa CTBOpeH-
HS [i€BOTO Mi>KHApPOAHO-IPABOBOTO MeXaHi3My OXOPOHU HABKOJIMIIHBOTO Cepe-
poBua. Ak caymHo 3ayBaxye JIxx. MapTiH, noTpibeH mMaclTaOHUU Nepexin
Bi xaocy Ta HeOe3MeK A0 CTAJOro CYCHiJbCTBA i AJS LUbOTO CJiI CTBOPUTH
NOPSIIOK IEHHHUH, 10 CTpUYMHUTHL tel mepexin [1]. Onnum 3 enementis mpo-
rpaMHy Nepexoiy € NOCHUJIEeHHS BiANOBiJAJbHOCTI 3a Aif/IbHICTb, KA HETaTUBHO
BIIJIMBA€ Ha CTaH AOBKIJJIA.

AHani3 ocTaHHiX HocaigxkeHb i myOaikamin. OKpeMi acreKkTH TeMH po3-
rasganics sk BiTyusHsaHUMH npaBHUKaMu — C.M. Moxonuykom, C.I1. Kyues-
cekoro, T. Camomoro, 4. O. TpunwoBoro, O. M. ywmino, B.O. Ykosnosoro,
I0.A. Typnosotw, Tak i 3apybizxkHumu (axiBusmu- A. B. T'ancronom, P. ®asnb-
koM, K. Makunrtou, P. Pomxecom, ®@. JI. Cauacom, b, Yepudom. Ix nmopodok
cTocyBaBcs opucaukiil MixkHapopHoro KpuminaabHoro Cymy II0A0 3/04YHMHIB
NpOTH r100aJbHOT €KOJIOTiYHOT 6e3MeKH, T0CIiIKEeHHST KAaTeropil «eKoUuIy, mif-
CTaB MPUTATHEHHS 0 BiANOBinanbHOCTI 3a cKoeHHS ekouuny. OnHak npodJema
He BTPaTUJ/Ia aKTYaJbHOCTI y 3B’SI3KY i3 TPUBAIOYMMH MaclITAOHUMH HETaTUBHU-
MU 3MiHAMH €KOCHCTEeM Ta MOPYLIeHHSMU PiBHOBATH MPUPOAHUX MPOLECIB, SIKi
3arpoxKyioThb r106a/bHil eKoJOriuHil 6e3Mnelli, 10 CBiAUUTb NP0 HeeeKTHBHICTD
iCHyIOYMX MiKHApOJHO- IPABOBUX MeXaHi3MiB il 3a0e3nedeHHsl. BusHaHHs 3710-
YUHY €KOLHMAY MiXKHAPOAHUM 3JI0YMHOM 3[aTHE 3MiHUTH CHUTYalilo Ha Kpally.

MeTo10 CTATTi € NOC/IKEHHS 3JI0UHHY €KOLULY, TeHe3UCy L€l KaTeropil,
03HaK, MiCUf B CHUCTeMi Mi>KHApPOAHUX 3/I0UMHIB.

Bukaax ocHoBHoro martepiaay CraTyT MiKHapoJHOrO KPHMiHaJbHOTO
cyny mnepenbavae BiAMOBiNAJNbHICTh 32 BOEHHI 3JI0UMHM — yMHCHE BUMHEHHS
Hamany, KOJM BiOMO, L0 TaKWH Hamaj CTaHe MPUYHMHOI0 BEJHUKOTO, HOBIO-
CTPOKOBOTO Ta CE€PHO3HOr0 30MTKY HABKOJMILIHLOMY MPUPOAHOMY CEPEeLOBHILLY,
SKANA Oylne SBHO HECYMiCHHU 3 KOHKDeTHOW Ta i 6e3mnocepeqHbO OUiKyBaHOHO
3araJibHOI0 BIHCHKOBOK mepesaroi [2].

© Cypinosa O. O., 2022



Cypinosa O. O. MixHapoHa BifTOBifa/IbHICTD 3a 3JI0UMH €KOLUIY 47

Cr. 55 HomaTtkoBoro nportokosy | no 2KeHeBCbKHX KOHBEHIH, 1[0 CTOCYETh-
C5l 3aXUCTY KepTB MI>KHAPOJAHHUX 030POE€HUX KOH(PJMIKTIB, «3aXUCT NPUPOAHOIO
cepeloBUILA» MPOTOJIOLIYE, L0 PU BeleHHI BOEHHUX Hill Mae OyTH BUSIBJEHA
TypbOTa PO 3aXMCT MPUPOAHOTO Cepe/loBHLIA Bil IIMPOKOI, JOBrOYACHO! i cep-
103HO! 1KOAU. Takuil 3aXUCT BKJIOYAE 3200pOHY BHKOPMCTaHHS METOZB a6o
3aco0iB BelleHHS BillHH, 110 MalOTb Ha MeTi 3aBAAaTH abo0, SIK MOXKHA OUiKyBaTH,
3aBJaflyTh TAKO! LIKOAX IPUPOJHOMY CepPefOBHILY U THM CAMUM 3aBAAAyTh LIKO-
1K 310pOB’I0 a60 BHXKMBaHHIO HacesaeHHs [3]. 3asnaunmo, 110 Bee 1e oxomwe
OKpeMi BHUMAaJKH CIPUUMHEHHS LIKOAW NOBKIJIIO Mif Yyac 30pOHHUX KOH(JIIKTIB
Ta He € eeKTUBHUM. HenuBHo, 1110 Hapasi akTyasidyBasnacs ifies po3LIMPEHHS
KoJla MI>KHapOAHMX 3/I0UMHIB 32 PaXYHOK BilHECEHHS O TaKMX 3JIOUMHY «EKO-
umn». lnest He € HoBOW. 1l MosiBa MoB’si3aHa 3 yCBimOMJIEHHSIM HACJIIKIB BiHU
B [Hnokutal 1964-1975 p.p. ¥V 3B’s13ky 3 uum cJin noroputucs 3 O. ByTkesuy,
sIKa 3a3Hayae, 110 BUOKPEMJIIOIOYHM HOBHII eTall Y PO3BUTKY MiXKHaPOJHOTrO npa-
Ba, BUCHI 3MYILeHi IyKaTH (akTopu (pOPMyBaHHS TOrO HOBOTO B MiKHapOJIHO-
My MpaBi, 110 AIHCHO CBiIYUTb MPO SIKICHO iHILUH nepion B foro icropil, 4iTKo
BHU3HAUMBILM, 5Ki UAHHUKH, (PaKTH | IpOLleCH € CBiAUeHHSAM I0YaTKy HOBOIO
nepiony B HOro PO3BUTKY, a fIKi € 3HAYHUMM iCTOPUYHUMH MOJIsIMH, 11O, BTiM,
He 3al0YaTKOBYIOTb COBOK HOBOTO iCTOPUUYHOTO THIY LBOTO mpasa [4].

Bilina B IHmokuTal € came Ticlo momielo, sika 3amodyaTKyBaJja HOBUH eTan
PO3BUTKY Mi’KHApPOAHOTO IpaBa HaBKOJIMIIHbOTO CepelOBHINA Ta HaAUXHYJa
npocgecopa Aptypa B. I'anctoHa Ha po3po6Ky MPHUHLKMIIOBO HOBOTO MeXaHi3My
3aXUCTy LOBKiMIA Mif yac 30poHHUX KOHQJiKTIB. TepMiH ekouuna 6yB Beplle
3anponoHoBaHu (axiBuem y 1970 p. y nomosini Ha KoHpepeHUii «BiliHa Ta
HalioHaJ/J bHA BiAOBiAa/MbHICTb». EKOLM K TepMiH 1M03HAYaB pi3Hi 3aX0OU CIy-
CTOLLUEHHSI Ta pyHHYBaHHS, SIKi CIPSIMOBAaHI Ha MOLIKOIKEHHSI a00 PyHHYBaHHS
eKoJIoril reorpaiuHMX pavoHiB Ta CIPUYMHEHHS WKOAU KUTTIO JI0JIeH, TBAPUH
ta pocauH ¥ 1972 p. npem’ep-minictp UlBeuii Ynod [lanbme y cBoili BeTynHiN
npomoBi Ha CtokroabMcbkii koH(pepeHuii OOH 3 HaBKOJIMIIHBOTO cepenoBHLIA
NiATpUMaB ilel0 Ta Ha3BaB «EKOLUMIOM» TOAil, 10 BigOyBaJjucs MiA 4ac BiHH
y B’etnami [5]. [Tpote B odiuifiHomy nigcyMkoBoMy 10KyMeHTi CTOKIOJbMCBKOT
KOH(epeHLil He OYyJIO 3rafk{ PO eKOLHUL.

Ines 6yna possunyTta mpodecopom P. dajnbkoM, AKHUU He TibKH chopmy-
JIbOBAB TIOHSATTS «EKOLHW[», aje U 3alpoNoHyBaB MPUUHATH MixKHapOAHY KOH-
BeHL{t0 mpo 3g04uH exouupay. ¥ ct. II [Ipoekty mporoJiomyBanocs, o eKOUUA
03Hauae OyIb-sKi 3 TAKUX [il, BUMHEHHUX 3 MeTOI0 PyHHYBaHHS a00 3HHUILEHHS,
TMOBHICTIO 260 YaCTKOBO, EKOCHCTEMH JIIONUHY: (a) BUKOpHUCTaHHS 36POT MacoBo-
ro 3HUILEHHS, sePHOT, 6aKTePioNOriuHOl, XiMiuHOT UM iHIIOT ; b) BHKOPHCTaHH#A
XiMiyHMX rep6inuaiB /s Aedosiauii Ta BUPyOyBaHHS MPUPOIHUX JiCiB y Bil-
CbKOBMX Li/isAX; (c) BUKopHCTaHHS GOMO i apThsepii B Takill KiJbKOCTI, IIiJIb-
HOCTi a00 po3Mipi, 11100 MOTiPIIUTH SKICTb IPYHTY a060 30ibLIUTH UMOBipHIiCTb
3aXBOpIOBaHb, HeOe3NeyHUX AJd JOAeH, TBapUH abo CilbCbKOTOCMOAAPCHKUX
kyabTyp; (d) BUKOpHCTAaHHS GyJIbI03€PHOrO 0GJIaJHAHHS [1JIsl 3HUIIEHHS BEJIH-
KMX MacHBiB Jiicy abo MOCIBHUX yriib y BiliCbKOBUX LiJsAX; (e) BUKOpUCTaHHS
METO/iB, MPHU3HAYEHUX JJis 30iJblIeHHs a00 3MeHIIEHHS KiJIbKOCTi onafiB abo
iHwOT 3MiHK moroau sk 36pol Biiinu; () HacuIbHUIbBKE BUIYUEHHS JOneH a6o
TBApUH 3 X 3BUYHUX MicCllb NPOKHMBAHHS MJIS NPHUCKOPEHHS AOCATHEHHS Bil-
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CbKOBHX a60 mpomucaoBux uiel [6]. Konsenuis He 6yna npuitHsiTa, ane cama
inest He OyJa 3abyTa. 3a3Ha4MMO, 110 BaJ0l0 3aMPONOHOBAHOIO NPOEKTY € Te,
1110 eKOLU] XapaKTepU3yBaBcs K CYyTO BOEHHMH 3JI0UMH, X04a TaKi Hil fBJASIOTb
HeOe3neKy i y MUPHHUH 4ac.

3roaoM posrJasiaanacs Nporno3ullis LOA0 BKAOYEHHS eKOLULY 10 PUMcbKoro
cratyTy MixnaponHoro kpuminaabHoro cyay (MKC) nopsin 3 mikHapoaHUMu
3104nHaMK (reHOLMLY, 3/J0YMHAMH TMPOTH JIKOACTBA, BOEHHMMH 3/JOYHHAMH),
ajle TakoX He OTpUMasa miaTpumku [7].

Y 2016 poui pydHyBaHHSI NOBKIiJJs, TepeayciM KAiMaTHUHI 3MiHM 3MYyCHJIN
MKC 3pobutu 3asaBy, 10 BiH OpaTUMe [0 YBaru 3JIOYMHH, MOB S13aHi 3 «pyH-
HYBaHHSIM [OBKI/JIsl», «eKCIJyaTali€lo NMPUPONHUX PEeCypCiB», «HE3aKOHHHM
BiIUY>KEHHSIM» 3eMJli, TOLLO B KOHTEKCTi 3JIOUMHIB MPOTH JIOASHOCTI. ¥ LbOMY
KOHTEKCTI, CJIil BKa3aTH Ha CcT. 7 PUMCBKOro cTatyTy «3/I04HHH MPOTH JIOIS-
HOCTi» 0 SIKHX, 30KpeMa BiIHOCHUTbCS BUHHILEHHS KOJU BOHO BigOyBarOThCS
B paMKax IIHMpoKoMacliTabHOro abo CHCTeMaTHUYHOro Hamaay Ha Oyldb-KHX
UUBIIBHUAX 0Ci6, AKIIO TaKWW Haman 3AidCHIOETbes cBimomo. Ha Hamy myw-
Ky «BHHHIIEeHHS» OXOIJIOE MOTipLIeHHS SKOCTi HAaBKOJMIIHBOTO IPHUPOAHOTO
cepelloBHILA Ta MepPeTBOPEHHSI MOro Ha HebOesneuHe, TOOTO Take, L0 CTBO-
pIO€ peasibHi 3arpo3u KUTTEBO BAXKJIUBUM iHTepecaM JIIOAUHH, 3yMOBJIEHHX
AHTPOINOreHHUMH YM MPUPOJHUMH YHHHUKAMHK Ta O3Hayae HaBMHCHe CTBOpEH-
Hs YMOB JKHTTS, PO3PaX0OBaHUX Ha Te, 00 3HMILMTH 4aCTHHY HaceseHHs [8].
Takuiéi migxim He cHpuUsTHMe BHUpilIeHHIO MPOOGJEMH, OCKiJbKH 06a3yeThbCcsl Ha
3aCTapijloMy aHTPOIOLEHTPUUHOMY MiAXOMdi Ta He Oepe MO yBard BJACHY IliH-
HiCTb MPUPOAM, HACTUHOWIO SIKOI MOCTAE JIOACTBO [9]. Hapauus Mi>KHapOJHOMY
paBy eKOLEHTPUUHO! CIIPSIMOBAHOCT] 03HAYa€ BU3HAHHS NPiOPUTETY €KOJIOTiY-
HUX [HTepeciB HajJ €KOHOMIUHWMH, IO LIJKOM BiIMOBifae BUMO3i ekoJorizarl
MPaBOBOTO i TOCTOAAPCHKOTO MEeXaHi3My, IKa BU3HAETbCH B CY4aCHOCTi OCHOB-
HOK TeH/EHIIEI0 CYCIiNbHOrO Ta eKOHOMiUuHOro po3BuTKy [11].

[HTeHcHpikaLis po6oTH B IbOMY HaNpsIMKY Ha Mi>KHapOIHOMY piBHi 1oB’si3a-
Ha 3 iHiLiaTUBOIO OCTPiBHUX AepxkaB Banyary, Masbais Ta Camoa, aki y 2019 p.
3akauKaau Acambaero nepxkas-ydacHuub MKC BusHaTtu 3m0umH exouunmy [12].

[Tpopus Bin6yBcs y quctonani 2020 poxy koau ¢pougom «CTom eKOUUI»
OyJsa CTBOpeHa He3aJseXHa eKCllepTHa rpyna 3 paBOBOr0 BU3HAYEHHS €KO-
uuny [13] y cknani nBaHaaust ¢axiBuiB 3 KPMMiHaJbHOTO, €KOJOTIYHOIO
Ta KJIMaTHUYHOTO IpaBa 3 yCboro cBiTy. Pe3ysbTaToM po6OTH Hes3asexHOI
TPpyNy cTaja MiAroTOBKA MPOMO3ULII 1100 BU3HAUEHHS 3JIOUHHY «EKOLHIY»
[14]. Bin 6asyBaTHMeTbCsl Ha iCHYIO4OMY BOEHHOMY 3JI0YHHI, BigoOpaXkar-
YY NPHU LbOMY TOH (haKT, IO HA CbOTOAHIIIHIA JeHb CeplO3HA €KOJIOTiuHa
IIKOJA 3aBHAEThCH i B MUPHUU uyac. JlocATHEHHSI NOMOBJIEHOCTI MpO 3J0-
YUH eKOUMUAY MOKPALIUTh 3aXUCT HABKOJHULIHbOIO CEPeNOBHIIA Ta CTBOPUTD
eeKTHBHY NpaBoBY 06a3y [/51 HALIOTO CHiJbHOTO MAaWOyTHBOTO HA CHIJbHIN
nJIaHeTi.

Komicis pekomeHnayBana noaati HoBMM mianyHKT (e) 1o crarti 5, maparpady
1 Pumcekoro cratyty. CTaTTio 5 PONMOHY€ETbCsS (DOPMYJTIIOBATH TAKMM UHHOM:

[Opucnukuis Cyny o6MexXyeTbesi CepHO3HUMH 3/J10UHHAMH, 1110 BUKIHKAIOTh
3aHENOKOEHHS BCbOTO CBiTOBOTO CHiBTOBapucTBa. ¥ BimosigHocTi no CtaTyTy
Cyn Mae I0pUCIUKLII0 LIOA0 TaKUX 3JI0YMHIB!
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a) 3/04MH TE€HOLMAY; D) 3/0UMHM TPOTH JIIOASHOCTI; C) BOEHHI 3JOYHHH;
d smounHuM arpecii; e) 3/104YMH €KOLMAY.

Taxoxk ekcrnepTHa rpyna sanpornoHysasa gonoBHUTH CratyT MiKHapoAHOTO
KpUMiHaJbHOTO CyLy ctarTeio 8 ter, me Hamasa TMOHATTS ekouunay: «Exoumm»
03Hauae He3aKOHHi abo 06e3ryy3fi nil, BUMHEHi 3 YCBiIOMJEHHSIM, IO iCHYE
3HauHa MMOBIpHICTb CepHO3HOrO Ta LIMPOKOrO UM [OBTOTPUBAJOrO 30OUTKY
HaBKOJIMIIHBOMY CepeJOBHUIIly BUK/JIMKAaHA TaKUMM HisIMU. 3a3HAauKMMO, LI0 Tep-
MiH «eKOUWI» Y LIMPOKOMY PO3YMiHHI 03Hauae MacoBe TMOLIKOMXKEHHS Ta pyH-
HYBaHH$I €KOCHUCTEM, 10 MPU3BOIUTh OO0 ILIKOAM MPHUPOMI, IKa € 10 CEPHO3HOI0,
LIMPOKO MOLIMPEeHOI 260 JOBrOTPUBAJIOI.

3/10UMH eKOUMAY CJIiI Bifpi3HATH Bix 3mounHy Giounay. Bionmn Bu3HadaeTh-
csl SIK HABMHUCHE i MacoBe 3HUILEHHS JIOAeH Ta {HIIUX XKUBUX iCTOT, XKUBOI MPHU-
poau, KMBHX opraHismiB, 6iocdepu 3a 10MOMOroi 36Gpoi MacoBOr0 3HMILEHHS
3 METOI0 NOCSTHEHHS! BOEHHOI repeBary Hajl IPOTHBHUKOM i IlepeMoru y 36poi-
HoMy KoHJikTi. Ha BiaMmiHy Bim exouuny, BBaxkatoTb . M. 2Kykopcbka Ta
JILM [lpaHuyk, BiH € CIpPSIMOBaHUM He IPOTH HABKOJMILIHBOIO MPHUPOTHOIO
cepeloBHILa, a 6e3rocepeHbO MPOTH JIOAUHHU Ta 3AiHCHIOETbCS 32 JOMNOMOr0I0
36poi macoBoro 3umieHHs [15].

Ha nawy gymky 6iouun, ik Mi>KHapOAHHH 3JI0YMH, MOBHICTIO OXOIJIIOETHCS
ct. 8 Craryry MKC. Biounn € Bo€HHUM 3JI04HHOM Ta SIBJs€ COO0I0 yMHCHE
CKOEHHSI Hamaay, KoM TaKui € MPUUYMHOI0 LIMPOKOI, JOBTOCTPOKOBOI Ta cep-
HO3HO! LIKOAM HaBKOJHLIHbOMY IMPUPONHOMY CEpeloBHILY, L0 € HeBiNoBiA-
HUM KOHKpeTHiH O4iKyBaHil 3ara/jbHill BoeHHil nepesasi. [Ipenmerom Giouuny
€ XKUTTS Ta 30POB’S1 JIOJIeH, Ki CTPaXKAAIOTh B Pe3yJ/IbTaTi MOTipIIeHHS IKOCTI
HaBKOJIMIIHBOIO IPUPOJHOTO CepeloBHIIA.

3/104KH eKoUMAay, K Oyab — SKHUH Mi>KHapOAHUH 3JI0YHH MOPYIIYy€E iHTepecH
BCi€l CBITOBOI CIIJIBHOTH K €AWHOTO LIJOTO, 3aTPOXKYE MUPY i Gesmneli J0aCTBA
i moKye cBigoMicTb noncteal16]. BesnocepenHim 06’€KTOM eKOLMAY MU BBaXKa-
€MO MiXHapoxHy ekoJsoriyny 6e3neky'. [IpenMeTom 3/10UHHY €KOLUIY € HABKO-
JulIHe cepenosulle. [losicHIOIOUM Lie TOHATTS, eKCIepTHA Ipyna 0O0MeXXyEThCs
IPOCTHM IepepaxyBaHHSIM OKPeMHX MPUPOIHUX 00’€KTiB Ta HaJae MOSCHEHHS,
10 HaBKOJIMILHE cepeloBUllle —le 3eMmJs, il 6iocdepa, Kpiochepa, aitochepa,
rizpocepa Ta atmocdepa, a TakoxkK KOCMiUHMH mpocTip. Take BH3HaueHH$
He MOXXHa BBa)KaTH NOCKOHA/JIMM. ABTOPH MPOEKTY BHU3HAUEHHS, MiATrOTOBJE-
Horo He3asnexHO0 rpymno eKcnepTiB, OMyCKalOTb Y CBOEMY BU3Ha4YeHHi CJIO-
BO «IIpUpOIHHH»?. | e HeBHMankoBo. «[IpuponHe cepenoBHllle» BiIpi3HSAETbCS
Bifl «HaBKOJHMIIHBbOTO cepenoBuila. «[IpuponHUM cepenoBHIIEeM» BU3HAETHCS
«CHCTEMa HEePO3PUBHHX B3a€MO3B f13KiB MiXK >XHBHMH OpraHiaMaM{ Ta HaBKO-
JIMLIHIM HeopraHiyHuM cepegobuuem»[17].

Ha Hamy nymMKy MOHSATTS « HaBKOJIMIIHE CepelOBUILE» BKJUAE NPUPOIHI
pecypcH, sIK a0ioTH4Hi, Tak i 6i0THYHI, Taki fK MOBITps, BOAA, IPYHT, (ayHa

' ouineHo moroautucs 3 F0.A. KpacHoBoto sika BOauae, 110 NPABOBHIM 3MiCT KOHIIEIIIii Mi>KHA-
POZHOT eKOJIOTTYHOT Oe3MeKH MOoIATae B MPUHHATTI Cy0’ €KTaMy MXKHApOIHOTO IpaBa 000B’ 3Ky yTpH-
MyBaTHCS B OyIb-sIKMX BHIIB IiSUTBHOCTI, IKi MOXKYTh 3arpOKyBaTH MPUPOTHOMY OalaHCy €KOJIOTid-
HUX CHCTEM, XMBUM | HS)KUBHM €JIeMEHTaM HaBKOJMIITHBOTO CEPEIOBHUIIA.

? TepMiH «IIPHPOTHE CEPEIOBHUIIIE» BHKOPUCTOBYETHCS Y MiXKHAPOIHO- IIPABOBUX AKTaX,
Hanpukian y KoHBeHIITT npo 3a00poHy BOEHHOTO YH OYIb-SKOTO 1HIIOTO BOPOXKOTO BUKOPH-
CTaHHSA 3aC00iB BIUIMBY Ha MPHUPOAHE cepenoBuiie 1977 p.
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Ta (uopa a TaKOXK B3aEMOJII0 MK LUMM (PAaKTOpaMH Ta XapaKTepHi ecTe-
TUYHi acnekTH JaHawadry. My Noromkyemocs 3 MNpPOMNO3HULi€I0 BKJIIOYUTH
JI0 UbOTO TMOHSITTS KOPUCTYBAHHSI TPUPOJOI0 B CHJY il MPUPONHOI Kpacu Ta
MOB’I3aHMX i3 HEl peKpealiiHMX YMOB Ta MOXJHBOCTEH, a TaKOX 00 €KTH
npuponHoi crnaamunu[17]. Ha nHamy aymKy, 10 nmpeameTy 3/10UMHY eKOLMAY
CJIiI TAaKOXK BiIHOCHUTH NpeIMeTH 3MilllaHOrO TOXOKEHHSi— CTBOPEHi, Tak OU
MOBHTH, y CHiBPOOITHULTBI JIIOJAUHHU Ta IPUPOAH — BOJOCXOBHIIA, KaHAJH, JIiCO-
Bi HacaJIKeHHS, TIPUCTOCOBaHi [0 MOTped JIOAWHM 3MiHeHi JaHawadTH, 60Ta-
HiuHi, AeHIPOJOTIUHI, 300J0TiUHI MapKU. ¥ CYKYIHOCTi BCe Lie CKJIagaEe CUCTe-
My HaBKOJIMIIHBOTO CepenoBHINa®. 3a3HAYMMO 110 iCHYE i IIMPOKe BH3HAUEHHS
HaBKOJIMILIHBOTO Cepe/loBUIIA, SKe 3aCTOCOBYETbcsl y KoHBeHLIl Mpo OLiHKY
BIIJIMBY Ha HaBKOJHIIHE CEpelOBHILE Y TPAHCKOPIOHHOMY KOHTeKCTi. ¥ cT. 1
KonBeHLil posmu(poByeTbCcsl BU3HAYEHHS <«BIIUB». Llel TepMiH 0 o3Hauae
Oynb-sIKi HaCJiAKM 3aMJaHOBAHO! AiJIbHOCTI [/151 HABKOJIMIIHBOTO CEepeloBHILa,
BKJIIOYAIOUX 310pOB’s i 6e3mneKy Jironel, ¢Jaopy, GayHy, TPYHT, MOBITPs, BOLY,
KJiMart, JaHawagT ; BiH OXOILIIOE TAKOXK HACJIAKM AJS KyJbTYypHO! CIaALUHU
YM COlja/JbHO- €KOHOMIiUHHX YMOB, SIKi € pe3yJbTaToM 3MiHH LMUX (haKTOPiB.
Buxoasuu 3 11bOro HaBKOJIMILIHE O CepeOBHIIE OXOIJIIOE iCTOPUYHI MaM sITKH
Ta iHWi MaTepianbHi 06’€KTH, B3a€MO3B’ 130K MiK LUMU (PAKTOPAMH, KyJbTypHY
crialuuHy, 6e3mnexky Ta 310poB’s JIOLeH.

OG6’eKTHBHOIO CTOPOHOIO 3JI0YMHY € BUMHEHHS CBiJOMHX HE3aKOHHHUX ab0
0e3ray3aux [id, 110 3 BHUCOKOI HMMOBipHICTIO MPU3BEAYTb N0 CEPHO3HOTO Ta
LIMPOKOr0 UM JOBFOTPHUBAJNOrO 30UTKY HABKOJUIIHbOMY CEPENOBUILLY.

«be3sray3nnii» 0o3Hauae 6e3po3cynHe HEXTYBAHHS LIKOJOI0, sika OyJa 6 SBHO
HaJMiPHOIO MO BiJHOILEHHIO 10 OYiKyBaHUX BUroi. [IpomopuiliHicTh € 3arasb-
HUM MPUHIMUIOM MixKHaponHoro npasa. [leBHi Aii BU3HAIOTbCS NMPONOPLIKHUMHU
i TiIBKK B TOMY BUIAAKY, SIKILO BOHU € NOCTATHIMH IJsl JOCSTHEHHSI METH, aje
He BUXOASATb 32 MeXi TOro, 10 € HeOOXiIHUM /ISl JOCSATHEHHS OCTaHHbOI, a6o
sK cayinHo BigMitue T. XapTai BubpaHi 3acobu, 110 3a6e3MneuyoTh J0CATHEHHS
MeTH, i IIKoJA AJIsl THX, YHI iHTepeCcH MOPYLIYIOTbCS, TOBUHHI OyTH MPONOPLIH-
HUMH OTPUMaHOMY B MyOJiYHUX iHTEpecax MO3UTUBHOMY Pe3yJbTaTy fl& 161].

[Toni6Hi xpuTepii mpomopuiliHOCTI 3ycTpivawTbhes y PUMCbKOMY CTaTyTi,
sokpema y ct. 8(2)(b)(iv), B siKili B SKOCTi BOEHHOrO 3/I0YMHY MepeadayeHo
YMHCHe BUMHEHHS Hamnajay, KOJM BiIOMO, IO TaKUH Hamaj CTaHe NPUYHUHOIO
3HAYHOrO, NOBrOCTPOKOBOIO Ta CEPHUO3HOr0 30MTKY HABKOJMIIHBOMY MPHPOA-
HOMY CepeJIOBHILLY, IKUH Oyle SBHO HECYMiCHHH 3 KOHKPeTHO0 6e3rnocepesHbo
OUiKyBaHOI0 BOEHHOI mepesaroio [2]. 3a awmasoriero, «Gesrnysmuit> 03Hauae
HEXTYBaHHS LIKOJOI, siKa Oysna 6 SIBHO HAAMIPHOIO MO BiAHOLUEHHIO IO OUiKY-
BAHUX COL[iaJIbHAX Ta €KOHOMiYHUX BHUTOL.

[Ilono KpuTepil0 «HE3aKOHHI Ail», eKClepTHA Tpyna MiIKpecsioe, 10 Mix-
HapoiHEe eKOJIOTiyHe MpaBO MiCTUTb BiIHOCHO HebaraTo abCOJIOTHHUX 3a60POH
i 3ajuiIae fepxKaBaM OCHOBHY 4YacTHHY POOOTH 3 BHU3HA4YeHHS 3JIOUMHHUX
NisiHb HA HaliOHaJbHOMY PiBHI uepe3 HalioHa/NbHi 3aKOHU. HH3ka nepxaB Kpu-

3 Take po3yMiHHS PEAMETY OXOPOHH HE CYNMEPEUHTh €KOLEHTPHIHOMY ITiIXOMY, aJUKe JIFOMHHA
ocTa€e 00’ €KTOM OXOPOHU SIK 010JIOTiYHUIT OpraHi3M, SIK KOMIIOHEHT €KOCHCTEeM, KU NoTpedye nes-
HUX ITapaMeTpiB HABKOJMIIHBOTO IPHPOIHOTO CEPEeIOBUIIA, SKi XapaKTepH3yIOThCS K EKOJOTIYHO
Oe3reyHi.
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MiHasisyBasna 3/10uMH eKouuay. Mu BBaxkaeMo mouinbHMM (3a aHaJoriero 3i
cT. 441KKY) BBaxaTy 3J04MHHMM MacOBe 3HHILEHHS POCIUHHONO a00 TBAPHH-
HOTO CBiTy, OTpy€HHSI atMoctepu abo BOTHMX pecypciB, a TaKoX BUMHEHHS
[HIIKX Oid, 10 MOXKYTb CIIPUUUHUTH €KOJIOTIUHY KaTaCTpoq)y 120].

CkJsaz 3/7104HMHY €KOLHULY € hopmaTbHUM. 3/I04HH € 3aKiHYeHUM 3 MOMEHTY
CTBOPEHHS Hebe3meuHol cmyaun a He JIOCSTHEHHS pe3yJabTaty. Lle BunHeHHS
Ii# 3 YCBiZOMJIEHHSIM 3HAUHOI HMOBIPHOCTi TOTO, 110 BOHHU 3/aTHI IPU3BECTH 10
HACTaHHS CepHO3HOI, IIMPOKOMACIITAOHO! YH OBTOTPHUBAJIOL [IKOIH.

3 00’€KTHBHOI CTOPOHH 3JIOYMH MOKe MPOSIBUTHCS Yy TAaKUX (opMax: mMaco-
Be TOLUKOMKEHHSI Ta PYWHYBAHHS €KOCHCTEM LIJISXOM MAaCOBOrO 3HMIIEHHS
pOCJIHHHOTO a60 TBAPHHHOTO CBiTy a00 MOLIMPEeHHSIM eNi300Til Ta emidiToTiH;
3a0pynHeHHs1 ab0 3acMiyeHHSl aTMoc(epH, BOIHUX pecypc1B IPYHTIB, HEBUKO-
HaHHSI BHMOT II0J0 OXOPOHM Haip; BYMHEHHS [HIIMX AiH, IO MOXYTb CIPH-
YHHUTH eKoJoriuny kKaractpody. Illogo xapakrepy eKoJsoriyHoi IIKOAHM, siKa
BUCTYIAE O3HAKOI E€KOLMIYy, TO €eKCIepTHa I'pyna He Hajae ii BCeOoCSKHOI
XapaKTePUCTHKH, 3a3Haualoyu LI0 BOHA Mae OyTH CepU03HOI0, MOLIMPEHOIO,
JIOBIOCTPOKOBOIO.

«Cepiio3Ha» IIKOA O3HA4Ya€ CEPHO3HI HECHPUSATAWBI 3MiHH, MOPYLIEHHS
abo 1WKoAy OYAb-IKOMY eJleMeHTY HaBKOJHMIIHbOTO CepefoBHILA, BKJIOUYAUH
CepHO03HUH BIJIMB Ha XUTTS Jiofed abo NPUPOIHi, KyJAbTYpHI UM eKOHOMIiUHi
pecypcy; «Ilomnpena» o3Hayae WKOAY, sIKAa MOLIMPIOETBCS 3a MexXi oOMexe-
Hoi TeorpadiuHoi TepuTopii, abo € TPAaHCKOPAOHHOW, abo MOBHICTIO 3auinae
eKOCUCTeMH, ab0 3HAYHYy KiJbKiCTb JitofeH; «JloBrocTpokoBas 03Hadae IIKO-
Iy, sIKa € He3BOPOTHOI0 abo He Moxke OyTH BiAIIKOAOBAaHA ILIJISIXOM MPUPOI-
HOTO BiHOBJIEHHSI MPOTSITOM PO3yMHOro mepiomy yacy. Mu HaroJomyemMo Ha
XapaKTePUCTHULI HACJIAKIB K €KOJOTidyHOl KaTacTpodu, 10 03HAYae 0COOJIUBO
TSDKKI HACJIIKY, SIKi MOBUHHI BU3HAYATHUCS B KOKHOMY KOHKDETHOMY BHIAAKY
3 ypaxyBaHHSIM NeBHUX KpHUTepilB, HANpPUKJAL HE3BOPOTHOIO XapakTepy 3MiH
B eKocucTeMax abo 3HAUHOTO Tepiomy dacy, HeoOXiMHOTO /51 BiTHOBJEHHS
€KOJIOTIYHUX CHUCTEM; 3HAUHOTO PO3Mipy TepUTOPiH, 110 3auernaeHi abo TpaH-
CKOPIOHHOTO XapakTepy WIKOAH, Tolo. Lli xapakTepuUCTHKH LIKOAM € OLiHOY-
HUMH, TAKUMHU LI0 He MalOTh UiTKUX O3HAaK. ToMy [/s NpaBUIbHOI KBasidikawii
3JI0UMHY €KOUWAYy HeoOXiTHUM € BinoOpakeHHSI B MPaBO3aCTOCOBHUX aKTaX
KOHKPETHHX OOCTaBHH O0G’€KTHBHOTO XapakTepy, siKi Hal0Tb MOXJIHUBICTb 1X
NPaBUJIbHOTO TPAKTYBaHHS.

BHecenHs 3MiH 10 PuMcbKoro ctatyTy Mi>KHapoAIHOTO KPUMiHAJBbHOTO CYLY
He BinOyneTbCs LIBUAKO, OCKIJIbKH MOTpedye BaroMoro HayKoBO- TEOPETHYHOT'O
aHaJizy Ta obrpyHtyBaHHs. KpiM Toro cama mpouenypa BHeCEHHSI 3MiH 10 CTa-
TyTy MiXXHapoAHOro KpUMiHa/JBHOIO Cydy € JOCHUTb CKJIa[AHOIO0 Ta TPUBAJOIO.

BusHaHHS ekouuAy $IK SIBUILA Ta MPaBOBOI KaTeropili BinOysocs BHACJIIOK
aHaJsli3y HeTaTHMBHUX €KOJIOTIYHHUX HAacCJiIKiB BilichbKOBUX Hill y IliBmeHHO-CXin-
Hi Asii. Karanizatopom BK/It0YeHHs ekouuay no opucaukuii MKC matoTh cra-

* ExkosoriuHa KatacTpoda, K 3a3HayeHo y Besuki# yKpaiHCbKill eHUHKJOMei — HeraTHBHa
3MiHa eKOJIOTiuHO! piBHOBAaru 10 CTaHY 3HHKHEHHS YMOB iCHYBaHHSI KUBOTO OpPraHiaMmy, MomyJs-
wif, BuAy, 6iocdepH. 3nebinblIoro WBKHAKA, PyHHIBHA, HE3BOPOTHA MOMis, 10B’3aHa 3 HaHECEH-
HSIM IIKOAYM eKocucTeMaM i 6ioJioriuHOMY pi3HOMaHITTIO, LI0 CYNPOBOMXKYEThCS 3arubesio 6io-
TH (BKJIIOYHO 3 JTIOIBMH).
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TH YHCJIeHHI eKOJIOTiuHi 3/710unHU Pocicbkol (enepauil ckoeHi B YKpaiHi, sKi
Yy CYKYIHOCTi XapakTepusylTbcsi K «ekouun». Ha kineup TpaBHsa 2022 p.
B YKpaiHi 3adikcoBaHo 254 BumankiB ekouuny. 3HuiieHo 1500 exocucrteMm.
30 BiZCOTKIB 3amOBiAHUX TEPUTOPiH — 00 €KTiB BCECBITHBOI NMPUPOAHOI CHal-
IIMHU OMUHUJKCS Tif 3arpo3oto 3HulleHHs. e, 3okpema — 14 Pamcapcbkux
006’ekTiB moutero 397,7 tuc. ra, 6am13pko 200 Teputopin CmaparnoBoi Mepexki
niomero 2,9 MaH ra ta Giocdepni sanosigauku [21]. Bruve Ha HaBKoJMILHE
cepeloBHILle BK/OUA€ BUKHUI TOKCHUYHHX MaTepiasiB y MoOBiTps, BOAY Ta IPYHT
i3 3pyiiHOBaHMX OyniBesb Ta CUCTEM caHiTapil, TpyOONpPOBOLIB Ta MOLIKOIXKe-
HUX NPOMHUCJIOBUX 00’€KTiB, TaKUX SIK Micls 30epiraHHs NanuBa Ta XiMiKaTiB.
Pocis atakye ykpaiHCbki 1aMOHW rifipoeneKTPOCTaHLiH, naMOU XBOCTOCXOBHILL
TOKCHYHMX BiIXONiB WAaXT i Micus 36epiranHsi HeGesmeunux Bimxomis [22].
3 meroto (hikcauii Ta ynopsiAiKyBaHHs iH(popMaLii 11010 HAHECEHUX HABKOJIMII-
HBOMY [PHPOJHOMY CepeloBHILy 30MTKIB BHAC/IILOK BTOPrHeHHs Pociiichkol
Denepaii Ha TEPUTOPIIO YKpainu /151 BIILKOAYBAHHS 3al0AISHUX 30UTKIB K
HepxaBHiil ekoJoriynid iHcnekuii Ykpainu 1 6epesns 2022 poky CTBOpPeHO
ta npauoe OnepaTWBHUH WTab AJas (OPMyBaHHS €IWHOTO peecTpy 30UTKIB
[23]. T xoua 3apa3 He HmeTbes PO BigmoBigasbHicTL Pocificbkoi pepepauii 3a
€KOLIMJ, IPaBOOXOPOHHI OpraHu YKpalHH MaioTh POOHTH BCe Bill HUX 3aseKHe
IJIsl IPUTATHEHHS 0ci6 6e3rnocepelHbO BUHHUX Y CKOEHHI 3/I0YMHY €KOLHUAY 10
KpuMiHasbHOI BianosigaiabHocTi 3a ¢T. 441 KK Ykpainu. Lle nmocuauts nosuuito
YxpaiHu y MiXKHapoJHUX CylaX, ocKiabku Pocilicbka denepaluisi nopyinye guc-
JIEHHI Mi>KHapOJHi Yroix IIOAO 3aXHUCTy HNOBKIiJJIS, CTOPOHOIO SKMX BHUCTYIAE.
Kpim Toro, B 6epesni 2022p. p. npokypop MiKHapoJHOr0 KpUMiHA/JIBbHOTO CyLy
po3MoYyaB PO3C/iAyBaHHS 3/JI0YMHY TE€HOLMIY, BOEHHUX 3JI0YMHIB Ta 3JI0YMHIB
NPOTH JIIOASHOCTI B ¥YKpaiHi CKOEHUX Ha OyAb-sKill yacTUHI TepUTOpil YKpaiHH
Oymb-kor0 oco6oro 3 21 aucronama 2013 poky [24]. B6auaetbest, mo poscii-
IyBaHHSl Mae OXOIJIIOBATH 3JI0YMHU NMPOTH HABKOJMIIHBOIO CepeIOBUIIA B KOH-
TEKCTi BOEHHUX 3JI0UHHIB.

BucnoBku. Cepen 3HaHUX (axiBLiB B ranysi Mi>kHapoJHOTo MpaBa HabyBae
NiATPUMKHM BH3HAHHS 3J0UMHY €KOLUMAY HAUTSKYMM MiKHAPOTHUM 3JI0YMHOM
10 PYHHY€ Mi>)KHapOAHY €KOJIOTiuHy Oe3MeKy Ta CTBOPIOE PU3UKU [IJisl CAMOTO
icHyBaHHS JoacTBa. JlonoBHeHHS Pumcbkoro cratyty MiXKHapoaHOro KpuMi-
HAJIbHOTO CYHy 3JI0YMHOM €eKOLMIY 3HAaXOOUTbCS y PYyCJi Mpolecy BCeoCskK-
HO! €eKoJIori3alil Mi>KHapOJAHOTO NpaBa BiANOBIIHO MPHUHLUUIY E€KOLEHTPHU3MY.
3 MeTol0 BU3HAYEHHS IPABOBOTO MeXaHi3My 151 1boro GoHaoM «CTon eKoUua»
Oy/a CTBOpeHa He3aJsle;KHa eKCIepTHa Tpyma 3 MPaBOBOrO BU3HAUEHHS €KOILHU-
Iy, sIKa MiAroTyBaJa Mporno3ulii L1040 PO3LIKUPeHHs PUCANKLiT MikHapogHOTo
KpUMiHa/JbHOrO cyny. Ha Hamy AaymKy, Mpomosulisi 3acjayroBye MiATPUMKH,
OHAaK NOpPoOOK eKCcHepTHOol rpynu moTpebye BOOCKOHasJeHHS. Tak, Ha Haury
AYMKY, €KOLHA MOxKe 3[iHCHIOBAaTHCS He TibKM yYMHCHO, ale U HeobOepex-
HO. 3MiHM NOTPeOYyIOTh Yacy, OfHAK 3aBISKH 3YCHJJISIM CBiTOBOI HayKOBOI Ta
MPaBHUYO! CMiJbHOTH PAHO YM Ti3HO Le BinOynetbcsd. CIPUATUMYTh BHpillIeH-
HIO MWTAHHS YUCJEeHHI 3JOYMHU MPOTH HABKOJMIIHBOTO CepeNOBUIIA BUMHEHI
Pocilicbkoto denepariero B YKpaini, ki MicTTh 03HaKK eKouuay. B’eTHamMcbKa
BiliHa, BUKOPHUCTAaHHS 3ac00iB BIJIMBY Ha HABKOJMIIHE CepelOBHIIEe Ta YCBi-
JOMJIEHHS HACJiIKIB LbOrO J/151 €eKOCUCTeM NPU3BEJH 0 BBELEHHS Y HAaYKOBUU
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00ir TepMiHy «eKOLUHXA» Ta Crpob 3alpOBaAKeHHS MEXAH{3MYy 3aXUCTYy AOBKIJIS
nig yac 36poiHUX KoH(IKTIB. Arpecis Pocii mpotn Ykpainu Ta ii Hac/ainKu ajs
€KOCHCTEeM CTaHe Ti€l0 MOMI€K SIKa MPU3Bele N0 CYTTEBUX SKICHHUX 3MiH BChO-
ro Mi’KHapOAHOTro npaBa. MU MaeMo Ha yBasi He TiIbKH BHECEHHS I10JIOXKeHb
11010 3/I04MHY eKouuay 1o Pumcekoro Cratyty MixkHapoaHOro KpUMiHAJIbHOTO
cyny, aje i NPOHUKHEHHS NPUHLMUIY eKOLEHTPU3IMY Y CUCTeMY Mi>KHapOAHOIO
npasa.
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AHoTauis

Cypisosa O. O. MixkHapoaHa BiANOBiZaJdbHICTh 3a 3J104uH ekouuay. — CrarTs.

OnHuM 3 eNeMeHTIB CTBOPEHHS [i€BOr0 Mi>KHapOJHO-NPAaBOBOrO MeXaHi3My OXOPOHM HaBKO-
JIMLIHBOTO Cepe/loBUIIA € MOCH/IEHHS BiANOBiIaNbHOCT] 32 AiIbHICTD, KA HEraTUBHO BILIMBAE Ha
cTaH noBKinsg. CTaTTs MpUCBsiUEHa JOC/IKEHHIO eKOLUIY, K MiXKHAPOJHOr0 3/104HHY. MeTot
CTaTTi € HOCJiMKeHHs TeHe3U Liel KaTeropii, 03HaK Ta Miclsl eKOLHLY B CHCTEeMi MiKHAapPOTHHUX
3JI04MHIB. 3’dCOBaHO, 110 TEPMIH «eKOLUMI» OYB BBEJEHWH y HAayKOBHH 00ir B pe3yJ bTaTi ycBi-
JIOMJIEHHST Hac/TifKiB B’eTHamcbKol BiliHH 1964-1975 p.p., a COPHSATUMYTh BKJIKYEHHIO eKOLMLY
no topucaukuii MKC umcnenHi exoJsoriuni smounnn Pocificexoi denepanii min uac 36poiHoro
KOHQJIIKTY B YKpaiHi, fiKi y CYKyIHOCTi XapaKTepHU3ylTbcs SIK «eKoUuuld». MneTbcs He mpocTo
Npo NONoBHeHHS PuMcbKoro cratyty MiXXHapOIHOrO KPUMiHANBHOIO CyLy HOBMM Mi?KHapOAHUM
3JI0UMHOM €KOLHMIY, a Npo 3MiHy MiAXOZAiB 10O MiKHapOAHOIO NpaBa Ta HajaHHS HOMY eKOLEeH-
TPUYHOI CIIPSIMOBAHOCTi. ¥ CTaTTi XapaKTepU3YETbCs CKJai 3/0YMHY €KOLHMIY, HOro CHiBBiA-
HOIIeHHs 3i 3/04nHOM OGionumy. Byso 3poGseHO BHCHOBOK, IO 3/04MH OiOLMIYy € BOEHHHUM
37I04MHOM Ta mignagae mig opucaukuiio MKC, B Toll uyac siK 3/I04MH €KOLUHUIY € CaMOCTiHHUM
Mi>KHAPOIHHUM 3JI0UMHOM, SIKHH MOXe OYTH CKOEHHM He TIJIbKH Mig yac 30pOHHOTO KOHQJIKTY,
asne i B MMpPHHUH 4ac. ¥ cTaTTi NpoaHa/li30BaHUU NOPOOOK He3asexKHOI eKCIepTHOI 'PyNH 3 mpa-
BOBOTO BH3HaueHHs1 exkouuny (ouay «Cron exouup». HarosoumyeTbcs Ha ToMmy, 11O Ais/IbHICTB
HETI cTBopusa miarpyHTs BU3HAHHS €KOLMAY B AKOCTi IT'ITOr0 M>KHApPOJHOTO 3JIOUHHY Ta chop-
MyJIbOBaHi MPONO3ULIi 1100 BAOCKOHAJNEHHS LbOTO MOHSATTS. BU3HAHHS MiXKHapPOAHOTO 3/1I0YHHY
eKOLHUAY € HeoOXiIHUM eJieMeHTOM 3abe3rMeyeHHs] Mi>KHapOAHOI eKOJIOTiUHO! Ge3MeKH.

Karouosi caosa: exouun; MixkHapoIHUH KPUMiHAJMBHUH CyJl; HABKOJIUILIHE CEPeNOBHLIE; €KO-
JIOT{UHA IIKOJA; eKOCHCTEMA.

Summary

Surilova 0. O. International responsibility for the crime of ecocide. — Article.

One aspect of developing an effective international legal mechanism for environmental pro-
tection is increasing accountability for activities that harm the environment. The article investi-
gates ecocide as an international crime. The purpose of this article is to investigate the origins
of this category, as well as the signs and place of ecocide in the international criminal system.
It was discovered that the term “ecocide” was introduced into scientific circulation as a result
of awareness of the consequences of the Vietnam War of 1964-1975, and this will contribute
to the inclusion of the ecocide in the jurisdiction of the ICC numerous environmental crimes
committed by the Russian Federation during the armed conflict in Ukraine. collectively referred
to as “ecocide” It is not simply a matter of adding a new international crime of ecocide to the
Rome Statute of the International Criminal Court, but of changing approaches to international
law and giving it an ecocentric focus. The article describes the components of the crime of eco-
cide and its relationship to the crime of biocide. It was determined that biocide is a war crime
and is subject to the jurisdiction of the ICC, whereas ecocide is an independent international
crime that can be committed not only during armed conflict but also during peacetime. The
article examines the work of the Stop Ecocide Foundation’s independent expert group on the
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legal definition of ecocide. It is emphasized that the NEG’s activities laid the groundwork for
the recognition of ecocide as the fifth international crime and developed proposals to improve
this concept. Recognizing ecocide is a necessary component of ensuring international environ-
mental security.

Key words: ecocide; International Criminal Court; environment; environmental damage;
ecosystem.
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P. C. IOxceka

BUKOHAHHS PINIEHb €EBPOINEMCHKOTO CYIY
3 IIPAB JIIOAWHHU B 3APYBI2DKHUX KPATHAX

Beryn. CraHoB/eHHS1 YKpalHH SIK TPaBOBOI JeMOKPAaTHUHO! Jep:KaBH Bif-
6yBaeTbcsi B TpaHc(oOpMalilHUX yMOBaX, L0 MPU3BOAUTH A0 SIKICHUX 3MiH
MpaBoOBOI CUCTeMH. [leMOKpaTUUHi MepeTBOPEHHS, 110 BiAOynHUCcs B Halllill Kpa-
iHi, cydacHi rsiobaJnisalifHi npouecH, Kypc Ha MPOBeNeHHs KOHCTUTYLIHHOI Ta
NoJIITHUHOT peopM OOYMOBUJIM Teperysifi TPamuliiHUX YsBJEeHb OPUIUUHOI
HayKd MpO MpaBo i HOro mkepesa, y TOMY YHCJi JKepesa Takol ranysi, sik
KpUMiHa/bHe NpaBo. ToMy, B IODHUAMYHIN JiTepaTypi Bce Oi/blle yBaru Nnpupi-
JISIEThCS KPUMiHA/JIbHOMY IpaBy, PO3IJIsAy HOro CKJAJOBHUX eJeMeHTIB, OIHaK
npobJsieMa HOTro JxKepeJs 3a/lULIAETbCS AOC/IIKEHO AOCUTb TOBEPXOBO.

Bucoka mguHamidHiCTb Ta IHTEHCUBHICTH MOJITHYHUX | COLLAJBHO-eKOHOMI{U-
HUX NPOLECIB y CYCHiNbCTBI U NepKaBi MOTPeOyI0Th Iepe0CMUCIeHHs 6aratbox
TEOPeTUYHUX | MPaKTHYHUX PO3POOOK MPaBOBOI HAyKH, Yy TOMY YMCJi BiIHOC-
HO KPUMiHa/JbHOIO NpaBa. ¥ 3B'SI3Ky 3 UMM aKTyaJbHHM BHAAETHCS PO3IJISL
pillleHb €BpONENCHKOro Cyay 3 MpaB JIOIUHU K [pKepesa MaTepiajbHOTO KpH-
MiHa/JbHOTO TpaBa B 3apyOikHUX KpaiHaX. OcCKiJqbKM YKpaiHa sIK aKTHBHHUH
y4acHHMK ryo0afli3alilHuX CBiTOBUX MpoleciB (opMye HOKTPUHY Y HOBOMY
UUBiMi3allilHOMY BUMipi, TO BUAAETbCS aKTyaJbHUM JOCJiIXKEHHS 3apyDOiKHOT0
JIOCBily BIPOBAJKE€HHS CYJ0BOTO MPELEJeHTY B CUCTeMi JzKepes KPUMiHaNbHO-
ro rnpasa. Take 3ano3uyeHHs ifeaabHO! Mojesi, 6€3yMOBHO, TO3UTUBHO BILJIMHE
Ha mpouec nMobyAoBU MPAaBOBOI CUCTEMHU B ¥ KpaiHi.

CraH pocaimkeHHd. B opuanuHii giTepatypi NUTaHHAM AXKepes KpHU-
MiHaJbHOTO TpaBa npucBsTHaIM cBoi npaui [1.I1. Augpymko, M.I. BaxaHos,
[. B. Backos, €. B. Baiaros, d. M. bpaiinin, A. I. bo6unes, B. M. TaJkiH,
JI. 1. Tayxwmas, [. . Tonrap, A. E. 2Kanincekuit, B.I1. Konsxin, O.B. Kyuep,
J.B. Kyxniok, O.0. HaBpoupkuii, A.B. Haymos, K.B. O6paxues, M.I. [1aHos,
O.I. Papor, A. C. CoxiksaH, €.B. ®ecenko, M.I. XaBponwk, C. B. Xusiox,
A.C. lllnanounikos, I.®. Illepmenesuu Ta iHwi. Ix po6otn 3akmamu QyH-
JaMeHT Cy4yacHOro po3yMiHHS JKepeJs KpUMiHasbHOro npasa. OnHak He3Ba-
JKAUM Ha AOCJIIXKEHHS B Cy4YacHil BiTUM3HSIHIA IOPUIMYHIN Hayli Teopil
JxKepeJs, He BUKJIMKAe CyMHiBYy, L0 Lfl CKJaJHa Ta AMHaMidyHa KaTeropis
€ aKTyaJbHOIO [Js po3po6KU MOraubJeHUX HayKOBUX KOHUemnUid. Pazom
3 TUM 0araTo 10J10KeHb P03po0/4/10cs B Nepiof NaHyBaHHS PAASHCBKOL CUC-

© IOxeka P. C., 2022
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TeMU NpaBa Ta BiAMOBIAHMX (M HAYKOBUX KOHILEMUiH, OKpPeMi 3 IKUX CbOTOMAHI
PO3IISAThCS CyNepeusnBo, Ta HesKi NUTAaHHS 3aJUIIATbCH BIIKPUTHMHU
JJIsT IUCKYCiH.

AxTyanbHiCTh HOCTiIXKEeHHS 3apy6iKHOTO I0CBiLy BUKOHAHHS pillleHb €BPO-
nericbkoro Cyny 3 MpaB JIOAMHM MOCHJIOETBCS 3 HENOCTATHICTIO TeOpeTHY-
HOI po3po6JieHOCTi, iCHYBaHHSIM 3HAYHOI KiMbKOCTi MUCKYCIHHUX TeOpeTHU-
HUX | MPAaKTUUHUX NUTaHb IIOJ0 YAOCKOHANEHHS MPaBO3aCTOCOBHOI MPaKTHKU
B YKpaiHu.

MeTta mi€i cratTi mossrae B KOMIJIEKCHOMY HayKOBOMY aHaJi3i pilieHb
€BponencbKOro Cyay 3 Npas JIOAWHU (K JKepesa MaTepiajJbHOr0 KpUMiHaJb-
HOTO IpaBa 3apyOiKHUX KpalH Ta AOC/iIKeHHS, HAYKOBOMY AOCJiIXKEeHHi 3apy-
6i>KHOTO [OCBiNy BUKOHAHHS pillleHb €Bponedcbkoro Cyny 3 Mpas JIOAUHU.

OcHoBHi pe3yabraTu. €pponeficbkuii Cyn 3 npas moaunu (nani — €CITJI)
€ Mi>KHapOJHOI €BPOMEHCHKOI CYIOBOIO iHCTaHIi€l0, 1110 PO3TJsiae iHAUBILY-
aJbHI UM KOJIEKTHBHI CKapru Bill TpoMaisiH JAepxKaB-ydacHHLb KoHBeHLil mpo
3aXMCT TIpaB Ta OCHOBOMOJIOXKHHX cBoGoA (mani — Kousenuisi). MeTow Iisisib-
HOCTi MiXKHapOAHO!I CYHOBOI iHCTaHIil € 3abe3MeueHHs] BEPXOBEHCTBA IIPaBa,
3aXMCTy TNpaB i cBOOON JIIOOAUHM LIJISXOM i BCTAHOBJIEHHS CIpPaBelIMBUX KOM-
neHcauit. Pimenns €CI1JI maoTh npeleneHTHUH XapakTep; BCCi 0CTaTOUHI
noctaHoBu €Bpornericbkoro Cyny MarTh 000B’SI3KOBY CHUJY AJISI 1€ p2KaB-BiAmo-
BimauiB, ski 3rigHO 3i cT. 46 KoHBeHIIl 3000B’3y10TbCS BUKOHYBATH 1X. TakoxX
¢/ 3a3HauuTH, o pimenHs €CIIJI € 060B’A3KOBUMH J1s1 BAKOHAHHS He JIUILEe
JJI1 yUaCHUKIB KOHKPETHOTO MpOoLeCy, a U AJs BCiX AepKaB, sKi paTudiKyBagu
Kousentimo [1, ¢. 57].

Cain 3ayBa)KWTH, 10 B KOXKHIH 3 JeprkKaB-ydacHHlUb KoHBeHLil BiAMiHHMH
npouec peanizauii pimens €CILJI, sikuil xapakTepu3yeTbcsi MEBHUMU OCOOJIHU-
BOCTSIMH.

B cBoto uepry, B ¥YKpaiHi 3aKOHOJABUO BPETyJbOBAHO BJIACHUH OCOOJUBUU
MeXaHi3M BHKOHaHHS pilieHb €BPOCYLy, OfHAK MparHEeHHs HAIIoi KpaiHW 10
€BpONeNChbKOl iHTerpalil 3yMOBJ/IO€ BUBYEHHS Ta aHa/i3 3apyOi>KHOro 0CBiLy
3 1IbOTO MUTAHHS, a 0COOJUBO KpaiH, 110 BXOAATh 10 €Bpornericbkoro Coro3y. Ha
Hall MOTJIsiA, LiKaBUM Ta aKTyaJbHHM € IOCBiI KpaiH LO0A0 KX opraHu Pamn
€BpoNK BU3HAKTH 3a0BibHUM CTaH BUKOHaHHA pimens €CILJI [1, c. 57].

CnpsimoBaHicTb ropuauuHoi cuiu pimenns €CILJI Ha nepKaBy — ydacHHILIO
KonBeHuil € y3romkeHow 3 MPUHUUIAMHM MiXKHApPOAHOTO MyOJiUHOTO MpaBa.
Y npunuuni, KouBeHuis 3ailmae HedTpa/bHYy MO3ULII0 CTOCOBHO HalliOHAJIbHUX
MPaBOBHX CHUCTEM i, HA BiIMiHY Bi MpaBa HagHALOHAJBHOI OpraHisallii, He TpU-
3HaueHa JJ/151 Ge3nocepeJHbOr0 BTPYYaHHS B HaliOHAJbHY NPAaBOBY CHUCTEMY.
Besnocepennbo KonseHuieo He nepen6ayeHo BHYTPIlIHIX MeXaHi3MiB 3abeare-
YeHHSl CBO€I IOPUAUYHOI CHJM. X BiINOBIAHO CTBOPIOIOTH Ta peasi3yloThb cami
HepKaBu-yyacHuLi. MexaHi3MM iHTerpauii nosokeHb KoHBeHLil B MpaBoBi cUC-
TeMH PI3HUX JepKaB XapaKTepHU3YIOThCS HEOAHAKOBICTIO.

TeopeTuuHo icHye HMOBipHiCTb MPOTHUPIU MixK MoJOoKeHHSIMU KoHBeHLIT Ta
KPUMiHa/bHO-IPAaBOBHUMHM HOpPMaMHM HalliOHAJbHOrO 3aKoHoAaBcTBa. [Ipo6siema
3anobiraHHsl HajaHHIO KoHBeHIi€l0 N0AaTKOBUX IpaB AepxKaBaM, He Iependa-
yeHUM KoHBeHLi€l0, MOXXe BUHUKHYTH B THX c(pepax, Je IpaBa PisHUX CTOPiH
CTUKAIOTbCS TAKUM UYHHOM, L0 PO3LIMPEHHS NpaB OAHi€l 3 HUX NPU3BOAUTH 10
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0oOMeXKeHHS MpaB iHIIOro, abo SKIIO Le CYNepeYHTb KPHUMiHaJbHO-TPABOBUM
HOpMaM HaliOHAJbHOI KOHCTHTYILLI.

Y Oynmp-iKill mpaBoOBil cucTeMi, siKa Halae Mi)KHapOOHOMY IMpaBy cTaTyc,
HUXXYMHM 32 CTAaTyC HaLiOHAJbHO! KOHCTHTYLil, OCTAaHHSI MaTHMe MpPiOpUTET
nepej Mi>KHapOAHUM MPaBOM, SIKILIO IXHI HOPMU He Y3roJxKyoTbcs. Lle — 3 mosu-
il HaliOHAJBHOTO MpaBa. 3 MO3MILil MiXKHAPOAHOTO TNpaBa HaUiOHAJNbHI CyIH,
IKi y pasi po30iXKHOCTi MiK HOPMAaMH KOHCTHUTYLil Ta MOJIOXKEHHSIMU MiXKHa-
POAHO! Yyroiu HafaloTb MPiOPUTET KOHCTUTYLII, MOPYLIYIOTh OAHOYACHO HOPMH
Mi2KHapOAHOro Nnpasa. ¥ pasi BUHHKHeHHS KOH(PMIKTY MixK Hopmamu KonseHwii
Ta HAUiOHAJbHOI KOHCTUTYLil Mi>KHapogHe TpPaBO BHUMAarae, 100 KOHCTUTYLIis
Binnosigana Kousenuii. [Hakille BUHHKae KOHGJIKT MixK ABOMa MpaBONOpPsaKa-
MH, /151 IKOTO ChOTOJHI He iCHye mpaBHJIbHOrO pimenHs [2, c. 218].

[ono moGymoBH CUCTEMH KepesT KPUMiHaJBHOTO MpaBa Ta MiCls B LiH cHc-
temi pimenb €CIIJI B ¥Ykpaini, ocobauBy yBary npuBepTae JNOCBil opraHizarii
JuKepesl KpUMIHA/IBbHOTO MpaBa Himeuuunu Ta CDpaHLm SIK IepxKaB, O6JHM3bKO1
10 YKpaiHu y reorpagiuHomy i B TeonoJiTUYHOMY IJ1aHi, a TaKOXK Y IPaBOBOMY
BinHowieHHi. Lle BUpaxeHo, mepeayciM, y CX0XKOCTi CTPYKTYpH MpaBa, po3yMiH-
Hi IpaBOBOI HOPMH, cUcTeMH JKepesa npasa. Okpim 1poro, Ppanuis € ynreHOM
€pporneiicbkoro Cor3y, 10 SKOr0O TMparHe YBiATH U YKpaiHa, i e 3yMOBJIOE
BpaxyBaHHS MiKHAapOJIHUX, 30KpeMa €BPOMEHUCHhKUX MPUKJIAIIB (PYHKIiOHYBaH-
HSI CYIOBUX CHUCTEM 3apyOiKHUX KpaiH.

Hocsin HimeuunHu nokasye, 110, Biggaroud NpiopuTeT NMPUHUMIIAM HaIjo-
HaJIbHOI MTPAaBOBOI CUCTEMH, HEOOXIHO PO3YMITH, 110 KOXKHA raay3b MpaBa Mae
CBOI MPUHLMIM, Y TOMY UHCJi LIOAO peaJi3auil Ta po3MillleHHs HOPM i 3acHO-
BAHMX Ha HUX pillleHb MixkHapopHoro npasa. He BTpauaioouu cBoel creuudiky,
Mi2KHapojiHe MpaBo [i€ BiANOBIAHO A0 LiJeH i NPUHUMIIB 3aKAaAeHOl B HbOI'O
HalioHaJbHOI IPaBOBOi cucTeMU. He MOXKHA CTBepAXKYBaTH, 110 HOPMH MiXKHa-
POLHOrO INpaBa 3alMalTb OKpeMe Miclle B HODMaTHBHOMY O(OpMJIeHHI NpaBo-
BOI CHCTEMH.

[TinBuieHHs e¢eKTHBHOCTI Ta pe3yJbTaTUBHOCTI MiXKHApOJHOIo IpaBa
NoB’si3aHe 3 PO3BUTKOM MiXXKHAPOJHUX | BHYTPIlIHIX MexaHi3MiB HOro 3acTocy-
BaHHS, a TaKOXK 3 J0OPOBINBHUM CaMOOOMEXKeHHSIM Jep:KaBaMM MeBHUX CYBe-
pPeHHHUX IIpaB Yy 3arajbHMUX iHTepecax JIOACTBa. BIiuB mpolecy iHTepHalioHa-
Jlizalil CyCcmiJbHOrO XKUTTS Ha NPaBOBi CUCTEMHU Pi3HUX KpalH MPU3BOAUTDH M0
norin6J/eHHs] B3aEMOil TPAaBOBUX CHUCTEM.

B ropuanuni# JsiTepaTypi icHye QyMKa Mpo BU3HAHHS OOOB’SI3KOBHUX MpPUH-
LUIIB i HOPM MiXKHAPOJHOTO MpaBa JuIIe y pasi ix iMmiemenTauii (Jeritumaunii
B Till M iHWiK Gopmi) y HauioOHAJbHE MPABO. ¥ UBOMY BUMALKY IOPUAUUHA CHJIA
NPUHLMIIB i HOPM MiKHapOAHOTO TpaBa Oynae 3ajeXkaTH, Cepel iHIIOro, Bif
IOPHMIMYHOI CHJIM aKTy, IKME o(illiiHO BH3HaE 1X 060B’A3KoBicTh [2, ¢. 218].

3HaueHHs | Miclie MpeLefeHTHOI MPpakKTHKH €Bporelcbkoro Cyny BH3HaYa-
toTbesi cratycoM Konenuil. BimnmosinHo mo crarti 32 KonBeHuii opucauxiis
€Bpornericbkoro Cyny MOMHMPIOEThCS HA BCi MUTaHHS, $IKi CTOCYIOThCS PO3’sic-
HeHHs1 i 3acTocyBaHHS1 mMoJiokeHb KoHBeHILii Ta BiAMOBIAHMX MPOTOKOJIB 10
Hel, §IKi MepefalTbCsd Ha HOro po3rasi. fAkigo mae micle pakT MopylieHHS
KonBeHL! BiANOBiHI HOPUATUBHO-NPABOBi JOKYMEHTH OBHHHI CKaCOBYBaTHUCS
yn oiliiHO po3’siCHIOBATHCS 3 TO3HLIH pillleHHs1 €Bponelcbkoro Cymy; mopy-
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meHHs: KoHBeHL|l, BU3HAHE TPUBAIOYUM MMOBHHHE MPUIIMHUTHUCS, a CTAHOBHILE
0 BU3HAHHS MOPYLIEHHS, 32 MOXKJMBOCTI, BifHOBOBaTHCA [2, ¢. 218].

Y pomaHo-repMaHCbKiil TpaBOBi cHucTeMi MOTHUBYBa/lbHi MO3ULil €Bpo-
nericbkoro Cyny MOBHMHHI 3aiMaTH Miclle MOpPYdY i3 3aKOHOM, B aHTJIOCAKCOH-
CbKid — TOpPYY i3 TpelefeHTOM HaWBUIIOI CUJH, & TaM, Jie JOKTPUHA BUCTYIAE
OCHOBHHM JKE€peJsioM KPUMiHaJbHOTO MpaBa, — MPHUPIBHIOBATHCSH 10 NTOKTPHUHH.
BinburicTe Kpain €Bponu HameKaTb 10 POMaHO-TepPMAHCBKOI IPABOBOI CHCTEMH,
tomy npaktuka €CIIJI y nux xpaiHax € TJiyMaueHHSIM HOPM Ta BHOKpPEMJIEHHS
HalBaXK/MUBIIIMX ToJioxKeHb KoHBeHLil, ()akTHUHO BOHA € JKepeJsoM TJayMa-
yeHHa KoHBeHL|i. ¥ 3B’13Ky 3 THM, 110 HaliOHaJ/NbHi IPaBOBi CUCTEMHU 30/HXKY-
IOTbCSI, CTAIOTh Oi/Jbll iHTepHALiOHAJMi30BaHi, BaKJUBICTb BUKOHAHHS pillleHb
€sponericbkoro Cyny TOBHHHI BHCYBAaTHCS Ha MEPLIMH TJIaH. Y CbOTOIEHHI
JIOCHTb BUIEpPeIXKEHO BHU3HABAaTHU pilleHHs €Bpomnelcbkoro Cyay YacTHHOIO
HaliOHaJbHOTO TpaBa; OiblI NPAaBUIBHO BUKOPUCTYBYBATH (POPMYNY «BXOASTDH
y MpaBOBY CUCTEMY» [/l TaKOro BH3HaueHHs. BomHouac BiacyTHi 3amepeudeH-
HSl 3 NMPUBOAY TOro, 10 cama KoHBeHLis € 4yaCTHHOI0 HalliOHAJbHOTO 3aKOHO-
JIaBCTBa. ¥ TaKOMY pasi He BH3HAUalOTbCH OCOOJNMBOCTI CHCTeM HallioOHaJbHO-
ro i MiXKHApOAHOTO TpaBa, a, HAaBMNaKH, BiAOYBAETbCS TMOIIYK IX ONTUMAaJbHOI
B3aeMOJIil B HalliOHaJbHiH cHUCTeMi MPaBOBOTO peryJioBaHHs. [IpaBoMmipHicTb
i BUKOHaHHA piwleHb €Bponericbkoro Cyny B HalioHAJbHIM MPaBOBiH CHUCTEMi
3a/IeXKHUTh Bill OpraHiB, ki yK/1a#aoTb i paTH(IKyIOTh BiAnoBinHUH noroBip. Ase
€ IepXKaBH, B SIKMX CYIOBi OpraHd (hyHKLIOHYIOTb He3aseKHO Bill BHKOHaBUOI
Ta 3aKOHOAABUOi BJamd. BukoHaHHsS pimeHb €Bpomnedcbkoro Cymny B TaKuX
JlepXKaBaxX BM3HAYaeThCs CYA0BOIO Baanomo [2, ¢. 219].

Y GinbiiocTi eBponelcbKUX KpaiH BUKoHaHHs pitienb €CIIJI 3nificH0ETHCS,
SIK MPaBUJIO, HA MiACTaBi 3aKOHIB, SKi PEryJIOIOTb 3arajnbHi NPOLEAYPH BHKO-
HaHHS pillleHb HAUiOHAJbHUX CY/iB, 32 JAOTOMOrOI0 3aCTOCYBaHHSI aHAJOTIH UK
3ara/JbHONPaBOBUX MPUHLMUIIIB.

Binnosinno no KonBenuil, pisiibHicTe €Bpomnericbkoro Cyny $K KOHTPOJIb-
HOTO MeXaHi3My HOCHTb BHKJIOUHO CyOCHIiapHUH XapakTep, a caMe CHUCTEMY
3axucty mpaB i cBobon mwoavHd. OCHOBHA BiNMOBiNaNbHICTB 3a iX rapaHty-
BaHHS TOKJafaeTbCsl Ha HauioHaubHi mpaBoBi cuctemu. Crartss 1 KonBenuil
HaroJIollye Ha TOMY, LIO caMe Jep:KaBU-y4acHHULi 3000B’s13aHi 3abe3nedyyBaTu
npasa i cBo60aH, Ki nependaueHi uicto KoHBeHI1i€l0, KOXKHOMY, XTO MepebdyBae
nig ixuporw ropucaukuicro [3]. BixmosinHo 10 1poro, aepkaBu B3arasi BOJOMIi-
I0Tb LIMPOKOIO «CBOOOAOI0 po3Cymy» Y BUOOpPi 3aco6iB i croco6iB BUpillleHHS
NPaBOBUX MHUTAaHb, MOB 13aHUX 31 3[MIHCHEHHSM i 3aXUCTOM TpaB i CBOGON, SIKi
nepebyBaioTb nig oxopoHoto Konsenuii. LIsg o6cTaBuHa HEOQHOPA30BO MigKpec-
JioBanacs caMuM €pponeiicbkum Cynom.

Taxox 3acsayroBye yBaru muTaHHs opunuuHoi cuiu pimeHb €CIIJI, BuHe-
CeHMX L10J0 {HO3eMHHUX Jep:KaB. TepMiH «pillleHHS1» BXKHUBAETbCS BiTHOCHO 10
Yxpaiau B crarti 1 3akony Ykpainu «[Ipo BUKOHaHHS pillleHb €BPONENHCHKOTO
cyny 3 mpaB JoauHu». ¥ pimennax €CI1JI mono Ykpainu € aBi ckaagoBi —
MaTepiaqbHuE acnekT (crnpaBenanMBa KOMIEHCALisi MOTEPINOMY) Ta 3aX0au
3ara/JbHOro Xapakrtepy (HampHK/ai, yHEeCTH 3MiHH 10 3aKOHONABCTBA).

Jlesiki BUeHi CXUJ/IbHI BBaXKaTH, LIO /IS >KOAHOI iHIIOI JepKaBH, KpiM Hep-
’KaBU-BilNOBigaya, pillleHHS €BPONEHCHKOro CyLy 3 MpaB JIOAMHM He MaloTb
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o60B’s13k0BOTO Xapakrtepy. Ha mpuknan, T'omoBa €Bpomneiicbkoro cyny 3 mpas
monunu y Bigctasui 2K.-I1. Kocta Ha onnii i3 KoH(epeHUil 3a3HauuB: «Pilien-
Hsl €BpOMEHCHKOro Cyay 3 TpaB JIOAUHA MAlOThb JIMILE BiIHOCHY CHJY res
judicata, a He erga omnes, ... 4epes IO IepKaBH, IKUX He TOPKAETbCS MPSMO
Te YW i{HUIe pileHHs, He 3000B’sI3aHHI HOMy BiamoBimatu». [IpoTe y cBoemy
Buctyni nad 2K.-I1. Kocra npuBiB npukaanu, Kojau yepe3 irHOPyBaHHS pillleHb,
NPUUHATUX LIOA0 iHO3€MHMX KpaiH, AepxKaBa 3roJOM cama CTaBaja BilIloBi-
JnadyeM B aHajoriyHi# cnpasi. Ha cborogni Bce Gisbliie neprkaB 3aCTOCOBYIOTh
NPaKTHKY FOPHU30HTAJNbHOIO 3aCTOCYBAHHS pillleHb €BPONEHCHKOr0 Cyay 3 Npas
JIIOIWHU: JIep»KaBH, LOA0 IKUX He Oy/10 BUHECEHO pillleHHs, BUPIIIYIOTb caMo-
CTiHO peopMyBaTH Ta NPUCTOCOBYBATH CBOE 3aKOHOAABCTBO BiANOBIIHO 10
naseHoi npaktuku Cyny [4, c. 76].

[TpoTe, Ha CbOroOAHIlIHIN NeHb HeBpaxyBaHHS iHO3eMHOI CYAO0BOI MPAKTHKH
€CILJI nepxaBamu TijJ yac BUKOHAHHS Mi>KHalliOHAJbHOTO TPABOCYJIsI TIPHU3Be-
JIO 0 BeJIMKOI KiJbKOCTi TOTOXKHIX CKapr, NOJaHUX CcaMe MPOTH LUUX AepKaB.
Lle cyTTeBO BMBae Ha nepeBaHTaxeHHs podotu €CILJI Ta BigmoBigHO TsirHE
3a co6010 3HAUHi MaTepianbHi 36UTKHU.

€CI1JI HeonHOPa30BO BUCJOB/IOBAB 3 TPUBOMAY LbOTO 3ayBaKeHH$ i 4ac
BUpillleHHs KOHKpeTHHX cnpaB. B crpasi «Onys npotu Typeuuunu» (Opuz v.
Turkey) €CIIJI BkazaB Ha HeOOXiAHICTb GpaTH A0 yBaru HOro BUCHOBKH HaBiTh
B pillIeHHSIX IMIONO {HIIMX AepxKaB-ydacCHHILb: «... BpaxoByiwoud, mo Cyn Hamae
OCTaTOYHe aBTOPHUTETHe PO3’sHeHHS NpaB i CBOOOA, BH3HAYeHUX Yy posfinai 1
Kouentii, Cyn posrssiHe, 41 NpUAHSIN HalliOHAJbHI OPraHd BJagd B J0CTAT-
Hill Mipi NPUHLMIM, 110 BUIJIMBAIOTH i3 MOrO pillleHb 3 AHAJOTNYHUX MUTaHb,
HaBiTb SIKILO BOHM CTOCYIOTbCS iHIIMX AepxkaB» [4, c. 76].

Y cnpasi «Panues npotu Pocii Ta Kinpy» (Rantsev v. Cyprus and Russia) cyn
Harajias, L0 MeTa HOoro pillleHb, OKPiM BUPIlleHHsI KOHKPETHOI CIIpaBH, M0JTae
B pO3’sICHeHHi, yTBep/:KeHHi Ta PO3BUTKY IpaBuJ, BcTaHOBAeHUX KoHBeHIi€0
AJ1s TiIBUIIEHHS 3arajJbHUX CTaHApPTIB 3aXUCTY NPaB JIOAUHH Ta MOLIMPEHHS
NpaKTUKH TOBArd J0 TIpaB JIOAMHHU B JepKaBax-ydyacHuusx [4, c. 76].

OTxXe, TYT MOBa HJie TIPO erga omnes ePeKT CYyIOBUX pillieHb €BPONEHCchKO-
ro Cyay 3 IpaB JIIOJUHH, TOOTO MOLIMPEHHS pillleHb HAa HeBU3HAueHe KOJIO 0Ci0
Ta MPaBOBiIHOCHH, BKJIUYAIOYU IPABOBIAHOCHMHU «TOPHU30HTAJBHOIO Xapak-
Tepy» — 3000B’s3aHb, §iIKi € 000B’SI3KOBUMH MJIS1 BCiX, PO3MOBCIOMKYIOTBHCS
Ha BCiX | CTOCYIOTbCSI OCHOBHHX L{HHOCTEH Mi>KHapOAHOro mnpasa. To6To, sK
BUMIMBae 3i 3micty ctatTi 1 KoHBeHL|i, n1epKaBu-y4acCHUKH TTOBUHHI JOTPUMY-
BaTHCh po3’siHeHHs1 KoHBeHLIl, BUpaxkeHUx y mpeueneHTHid npaktuui €CILJI.
[TpeuenenTtHicTe mposiBisieTbest y ToMmy, wo ued Cya mpu BUpilleHHI crpas
CXWJIbHUH B LiJOMY CJiIyBaTH MiAXodaM, L10 3aCTOCOBYBAJHCS HHUM paHille,
SIKILIO He BU3Hae 3a HeoOXigHe 1X 3MiHUTH.

€sponeiicbkuil Cyx B cBoill ouiHui HopMm KonBeHIii crmupaeTbest Ha yHi-
BepcasibHe MpaBu/o NpuHUMNY pacta sunt servanda. Pacta sunt servanda e
Mi2KHAapOAHMH TpUHUMI. BiamoBinHO [0 SIKOTO Ha AeprKaB-y4aCHHUUb MOKJajaa-
eTbCcsl 000B’130K CYMJIIHHO BUKOHYBaTH yci BUMoru KoHBeHLil Ta, K pe3y.ib-
TaT, BU3HABAaTH i 6e3yMOBHUH 0OOB’SI3KOBHU XapakTep pillleHb €BpPONeHCchKO-
ro Cyny y cnpaBax npotu HuX. [Ipu mpomy €Bponeiicekuit Cyn BBaxae, 110
TM0JI02KeHHS HallilOHAJIbHUX KOHCTHUTYLH He MOXYTbh PO3IJISAATUCS [K Taki, 110
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MaloTh NOpiBHAHO i3 KoHBeHIi€l0 npiopuTeTHe 3HAUeHHS, OCKiNbKM BineHcbKa
KOHBEHLisl PO NpaBo MixkHapomHux porosopis (crarrs 27) [5] sa6oponsie nep-
’KaBaM IIOCUJIAaTHUCS Ha CBOE HalliOHaJbHe MpaBo K 0OCTaBUHY, $IKa 3BiJIbHSIE
IX Bil BMKOHaHHSl YMHHUX MiKHAapOJHHUX NOTOBOPIB, TOMYy LI0 BE€PXOBEHCTBO
i IopUAMYHA CUJA KOHCTUTYLIH TOIIMPIOETHCS TiJIbKA Ha HalliOHaJbHI MpaBo-
Bi akTH. BimoBifHO 10 Mi>KHapoAHOTO NpaBa, Yy BUMAAKy PO30iXKHOCTEH MixX
Mi>KHapOAHUMU 3000B’SI3aHHSIMU | HalliOHaJbHUM IIPAaBOM, JepxKaBa He MOXKe
NIOCHJIATUCh HAa II0JIO’KEHHS CBOTO BHYTPILUHBbOIO NpaBa SIK Ha BUIPABAAHHS
JIJIS1 HEBUKOHAHHS HUM JIOTOBODY (4, c. 76].

Oco6sMBH# cTaTyc €BpONENCHKOro Cylay 3 MpaB JIOIUHU K MiXKHAapPOAHOTO
CyIOBOTO OpraHy He [03BOJIl€ HOMY BTpPY4YaTHCsl y BHYTpIlLHi CIpaBu nOep-
JKaB-uJIeHiB, i ToMy €BpOMEUCHKHH CyH 3 TpaB JIOIUHA He € afefsuidHoo
iHCTaHLi€l0, MOB’3aHOI0 3 HAlliOHAJbHUMH CYAaMH.Y BHHSITKOBHUX BHIIAJKaX,
nepersisiaae pilleHHsT €BPONEHCBKOro CYLy 3 YpaxyBaHHSM yciXx o6cTaBUH
CIIpaBU Ta BUCHOBKIB y TaKHX pillleHHSX IIOAO MPOLeCcyanbHUX MUTaHb, N10B’S-
3aHUX i3 MONepeHiM PO3TJISAOM CIIPaBU HalLiOHAJbHUMH CyNaMHU.

€Bponericbkuit Cyn HaroJolye Ha TOMy, 110 HOpMH KoHBeHLIl 0XOM/II00Th
yci aKTH i 3aX0[H, He3a/eXKHO BiJl IXHbOI IIPABOBOI NPUPOIH, i HE 0OMEXKYIOTb
3MiMICHEHHS TepeBipKU sKOi-HeOyAb YaCTHHM HaliOHA/JbHHUX MPAaBOBUX CUCTEM
Jlep>KaB-yuacHHUIlb, 3000B’I3aHUX NEMOHCTPYBAaTH BiANMoBigHicTh BUMoraMm Kow-
BeHLIl I0A0 BCi€l CBOET I0PUCIUKLIL [4, c. 76].

He Bci nepaBu MOroKyloTbCSl 3 TaKUM IiAXOIOM A0 BUKOHAHHSI BUMOT
Koupenuii. Tak, HenpuiHATHiCTb MONIOHOI TPAaKTOBKH CHiBBiAHOLUIEHHS KOH-
BEHLIMHOr0 i HaliOHAJBHOrO MPaBOMOPSAKIB 3HAXOAUTb CBOE Big0OpakeHHS
B pillleHHSIX KOHCTUTYUiHHUX cyniB ABctpii, Himeuuunwu, Itanii, Jluteu, Typeu-
YUHM Ta {HLIMX €BPOMNeHCbKHUX KpaiH. HiXTo 3 HUX He 3amepeuye BaxKJIUBOCTI
TNOLIYKY B3a€MONPHUHUHSATHUX 3aC00iB NOCSATHEHHS KOMIIpOMicy 3 €BponelcbKUM
Cynom. Came 1e f1ae 3MOTy YHUKAaTH KOH(MJIKTIB Mi2K IOCUTb Pi3HUM NPaBOBUM
perynioBaHHsAM. Taki nep:kKaBM COJIiIapHUMI 3 THM, LIO pilleHHs €BPONEHCHKO-
ro Ccyay, 3 IPUBOAY IX BUKOHAHHS, HE MOXKYTb MaTH BePXOBEHCTBA Nepej KOH-
CTUTYUiHHUMH HOpMaMH, a TOMY 1X BUKOHaHHSI MoTpebye yBayKHOTO i JOCHUTb
o6epekHOro 06’€THAHHS 3 HAL[lOHAJBHUM TIPABOTIOPSIKOM. K pe3ysbrar, BCy-
nepeu nocsiraHHsM €pponericbkoro Cyny, psia €BpONelCcbKUX KpaiH, He BigMOB-
JISIOThCS BiJi KOHBEHUIHHUX ifleasiB 3aXUCTY NpaB i cBOOOM JIOAUHHU, aje BCe XK
TaK{ BBaXKalOTh, 1[0 HOTO pillleHHS He MOXKYTb NpeTeHAyBaTH Ha abCOMIOTHUN
iMyHiTeT CTOCOBHO HaLiOHAJILHOrO mpaBonopsaky [2, c. 221].

B eBponeficbkux KpaiHax iCHYIOTb Pi3Hi Migxoau A0 KBaniikauil opUAXnIHOL
npupoau ta Hacainkis pimenns €CILJI y nauionanpHill cucreMi npasa.

Y UYecokinn Pecny6uini nmopsmok BukoHaHHs pimedb €CIIJI cknaBca B pam-
KaX CYCHiJIbHOTO i MOJIITUYHOTO KOHCEHCYCY 1100 BUCOKOI LiHHOCTI MpaB i cBO-
6o JMIOAWHHY i HeOOXiTHOCTI iHTerpalil B €BpONeUChbKi CTPYKTYPHU A/ yCHillIHO-
ro po3BUTKYy KpaiHu. Llell migxim 6yB HopmatuBHO 3akpinsieHui B KoHcTUTyLil
KpaiHH, 110 BCTAHOBJIIOE BEPXOBEHCTBO MiXKHApOJHOTrO MpaBa Ta 3000B’s3ye
BCi Jep:kaBHi opraHu OpaTH ydacTb y BHUKOHAHHI Mi>KHapOAHUX 3000B’s13aHb
nepxasu [6, c. 141—145].

B Yexii nopsimok BukoHanHs pimenb €CI1JI ¢opmanizoBanui, 1mo 3Haxo-
IUTb CBO€ MiATBEPIKEHHS Y BH3Ha4yeHi HOPMAaTHBHO-NPAaBOBUMH aKTaMH, L0



62 Haykogi npaui HY OIOA

BPETryJIbOBYIOTh Ais/IbHICTE 0(icy YIOBHOBAaXKEHOTO MpeACTaBHHKA KpalHH
B €CIIJI, a TakoXX 3aKOHaMH i aKTaMH, SKi BH3HAUYAIOTb KOMIIETEHI[{I0 [HIIUX
pi3HMX OpraHiB BJaIH.

[HeTuTyUifiHO BianmoBinHi oprany 3abe3neuyoTh MPoLleC BUKOHAHHS PillleHb
€CILJI. Tak, HanpuKaaz, NpeiCTaBHUIITBO €BPONEHCHKOro Cyay 3 MpaB JIOAUHN
B KpaiHi y crniBmpaui 3 MinicTrepcTBoM toctulii, sike 3abesneuye poboTy HOTO
othicy, Binmoinae 3a iHhopMyBaHHS OpraHiB Blaix NPo pilleHHS €BPONEHCHKO-
ro Cyny 3 mnpaB JoAWHHU. [0 060B’d3KiB TakMX NpeICTaBHUKIB BXOIUTb MOBi-
JNOMJIEHHS] PO pillleHHs WoAo ckKapr npoTu Yecvkoi Pecny6usiku Ta HamaHHS
iH(bopmaLllil MPo PO3BUTOK i 3aCTOCYBaHHS 3arajbHO! MPAaKTUKU €BPONEHCHKO!
KOHBeHIII 3 npaB JjrooauHu. DyHKIIiI0 BUMJIATH KoMIleHcalil BuKonye Minictep-
cTBO (hiHaHciB. [Ipu3HaueHa KoMIeHcalisl, BUIJIauyeHa 3 pe3epBiB.

B cynosift cucremi Hecbkoi Pecny6./iku 3HauHy poJib Bigirpae Koncrtury-
uitnui Cyn. Jlo Woro MOBHOBaXKeHb BiTHOCATHCS PO3TJS MUTAHH SK i MPO
KOHCTUTYLIHHICTb 3aKOHIB, TaK i CKapru Ha MOpPYyILIeHHs NpaB i CBOOOA JMIOAHU-
HH, 1110 3yMOBJIeHi pillleHHSIMHU i AisIMH OpraHiB Baamu. Tak, mepej 3BepHEH-
HsaM no €CIIJI B Yeckkiit Pecny6aini HeonxinHo npodTth nanky KoHeruryuii-
noro Cyay [7].

Pimennst KoncruryuiitHoro Cyny € ocTaTOYHUM Y BiTUM3HSHIN CYAOBiH cuc-
temi. BonHovac 3akoHonaBcTBO UP He nepentadae MoXKJIMBOCTI BHECEHHS 3MiH
0 HbOTO B LMBIJIBHUX Ta aAMiHICTpaTUBHHX crpaBax. Lle ycK/JamHIOE BHKO-
HaHHs1 pieHb €CIIJI y neBHux karteropisx cmpaB. [IpoTe 3akoHOmaBCTBOM
nependaueHo TOPSAOK 3MiHM BUPOKIiB Y KPHUMiHaJbHHUX CIIpaBaX, BUHECEHUX
€BpONEeNCbKUM CYIOM 3 MpaB JoAuHU. DyHKU{l cKacyBaHHS Ta MOBTOPHOTO
posrasny TakoxX BUKoHye Konerutyuitinuil Cyn, a cam neperdisia crpasu 3Jikc-
HIOETbCS Cy/laMU HUXKUMX {HCTAHLIH.

BukoHaHH$s 3aXo[iB 3arajqbHOr0 xapaktepy B Uexil KOOpAUHY€ETbCS Pi3HUMHU
opranamu Bsagu. IlpenctaBHuK gnepxxaBu B €CILJI BigmoBimae 3a po3pobky
peKoMeHJalill Npo HeoOXiAHI 3aX0QM 3arajbHOIO XapakTepy.

3a KOOpOWUHYBAHHS [IisIbHOCTI OpTaHiB BJAAM LIOAO BHUKOHAHHS pillleHb
€CILJI Bignosinae MinictepctBo toctuuii. Oxpim Toro, y Uexii icHye aitounit
MeXaHi3M, fIKMH CIPSIMOBAHUU Ha MOrOAXKEeHHS 3aKOHIB Ta IPaBO3aCTOCOBHOL
NpakTUKU B KpaiHi i3 Hopmamu €CIIJI. B nepury yepry, e 3HaXOAWTb CBOE
BinoOpaxeHHs1 y BukoHaHHi Konctutyuitinum Cynmom (yHKUiH, siKi 1moB’s3a-
Hi i3 06oB’si3KOM mpoBoAUTH MOHiTOpUHT mpakTHKH C€CIIJI i pos’scHioBaTH
il 3MicT migmopsimKOBaHUM HOMY, HMXKUMM 3a JaHKamu, cyjaam. Lleél mpouec
3MiHCHIOETBCS Y BUIJISAAI peKoMeHAauid. 30/MKeHHS [0 €IMHUX HOPM Halli-
OHaJIbHOTO 3akoHoxaBcTBa Ta craHgaprtiB €CIIJI 3abesneuyeTbcst yudacTio
[IpencraBuuka nepxxasu B €CILJI y npoueci 3akoHoTBopeHHs. Ha [lapiament
noksnaneHi o60B’sI3KW OTpuUMyBaTH Bin MiHicTepeTBa [OCTULIT BUCHOBKM Ha
KOXKEH 3aKOHOIMPOEKT, BiAMOBIAHUM CTPYKTYPHHM MiApPO3MiNIOM SKOTro € odic
[IpencraBuuka [8, c. 234].

3uificHeHHS KOHTposo 3a BUKoHaHHAM pimenb €CIIJI B Yexil mokmameno
Ha Koncrturyuinu# Cyxn. Koncrutyuifinnii Cyn Mae NOBHOBaXKeHHsSI PO3IJIS-
JaTH CIpaBH MPO BUKOHAHHS MiXKHApOTHMX AOTOBOPiB, ocKinbKKH KoHcTUTyLis
3000B’s13ye OpraHu BJaA¥ BHUKOHYBaTH MiKHapOJAHi 3000B’sI3aHHS JeprKaBH.
Yecbka IpaBoBa JOKTPUHA PO3IJISA€ TaKi TOBHOBAXKEHHS 5IK HEBil'eMHY YacCTH-
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ny KonseHulii, ockiibky BoHM nowupooThes i Ha pimenus €CILI [8, ¢. 234].

B cBow uepry, y ®@panuii nopspok BukoHaHHsi pitenb €CILJI cnabo dop-
Masi3oBaHUH. BHUHATKOM BHCTYMIOTH JIMILIE MPOLEAYPH TMePerysay BHPOKIB
y 3B’a3ky 3 npuidHArTaMm pimenb €CIIJI. CrneuianizoBanux iHCTHTYTIB, siKi 6
Bimnosinanu 3a BuKoHaHHs pimeHb €CI1JI, y ®Ppanuii He icHye. Ase, He3Ba-
JKaloUW Ha Taki HenockoHajocti, y PpaHlii ckaasacs BiImoBiiHA MpPaKTHKa
BukoHaHHA pimeHb €CIIJI. Cynosi pilneHHsI po3rysanTbes, Hacammepen, sk
3ara/jbH0000B 13K0OBe [XKepeJsio KPUMiHaJIbHOIO MpaBa.

Buxonsiuu 3 aHani3y npaktuku BukoHaHHs pimenb €CILJI y @panuil MoxHa
BULIJIUTH HU3KY (DAKTOPiB, Cepel SIKMX: NOCHTb BHCOKHH CTAaTyC BHKOHABUOI
BJIaJIM, HEJIOPO3BHHEHICTh CUCTEMH KOHCTUTYLIMHOTO NMpaBoCyLsl PH HasiBHO-
CTi PO3BHHEHO! CHUCTEeMH LHMBIJIbHUX, KDUMIHAJIBHUX i aAMiHiCTPATUBHHUX CYiB.
3HayHWH BIJIMB HA TaKWW MiaxXin 3 mpuBony BuUKoHaHHS pimieHbp €CI1JI mae
KOHCTUTYLiHHMH NPUHLMI BePXOBEHCTBA MiKHApPOAHOro npasa [8, c. 234].

Y BukoHanHi pimmenb €CIIJI 6epyTb yuacTs pi3ni opranu Biaagu. o 0608’ si3-
KiB MiHicTepcTBa IOCTHLII Ha/IeXUTb (PYHKIUiS iHQOPMyBaHHS OpraHiB Mpo
pienns €CI1JI. BukonaHHs pilieHb y 4acTHHI {HIUBiAyaqbHUX 3aXO[iB Bpery-
JIbOBAHO JIMIIe CTOCOBHO Ieper/sily BUPOKiB M0 KPUMiHA/JbHUX CIPABaX, LIOAO
siKuX OyJio BuHeceHo pimenns €CIIJL.

Bapto 3asHauuTH, 1110 B IeIKMX €BPONEHCbKUX KpaiHaX, cepen sikux i dpaH-
1isl, HaLioHa/JbHe 3aKOHOAABCTBO MiAJIArae 3MiHaM Ile 10 BUPillleHHs €Bponel-
CbKHM CYJIOM CIIpaBH MO CyTi, TOOTO Ha CTafil MIPUHAHATTS CIIPaBU 10 PO3IJISALY,
HaBiTb 3Ba)KalouW Ha Te, II0 [epKaBa He YHUKHE TOKapaHHS 3a MOpPYILEHHS
NpaBa JIIOAUHH 32 3aKOHOJABCTBOM, 110 BXKe He € YUHHUM Ha MOMEHT BUHECEH-
usa pimenna Cynom. Sk npukaaz, cnpasa “Ammyp npotu ®panuii” (25 Bepec-
Hst 1988 poky) CTOCOBHO iHO3eMIsl, 3aTPUMaHOr0 B 30Hi odikyBaHHs: PpaHLis
BHeC/1a 3MiHM 0 3aKOHOJAaBCTBA CTOCOBHO OCi0, L0 MPOCATh MPUTYJKY, 10
BrHeceHHs CyJoM 3 MpaB JIOAWHU PillleHHS y Lid CIpaBi.

®panuis nparde BUKoHyBaTH pimeHHs: €CI1JI musxoM ynocKOHaIeHHS mpa-
BO3aCTOCOBHO! MPAKTHKU MO KOHKPETHHX KaTeropisx CHpaB, a TaKoX yepe3
BUKODPHCTAHHS MPUHLMIIB i CTaHAAPTIB, 10 BU3HaueHi KpHBeHLi€0 Ta pilleH-
asamu €CI1JI. Hlono Bukonanus pimens €CI1JI y yacTuHi 3axofiB 3aranbHOro
XapakTepy, TO OCHOBHY pOJib TYT BilirpaloTh CYHOBi OpraHu AepKaBH, opra-
HU TIPOKYpaTypu Ta iHII cy6’€KTH MpaBOo3acTOCyBaHHS. 3a iHPpOpMyBaHHS Ta
KOOPAMHALIIO NiSNIBHOCTI 3a3Ha4eHUX OpraHiB Bianosinae MiHicTepcTBO IOCTH-
uii [9, c. 85].

Y Himeuuuni pimmenns €CI1JI e € camomocTaTHIM I0OpUAUNYHUM LOKYMEHTOM
IJIs TIPOLENYPH TPUMYCOBOTO BUKOHAHHS. 3asBHHK, SKHH OTPHMAaB pillleHHS
€CILJI Ha cBOIO KOPHUCTb, Ma€ 3BEPHYTHCS N0 HalioHaJbHOTO cyny HiMeuunHu
3 METOI0 OTPUMAaHHS «BHU3HAHHS» TAKOTO pillleHHS KOMIETEHTHHM HalioHaJb-
HUM CYZOM 32 aHaJOTi€l0 i3 NMPOoLeaypor0 BU3HAHHA pilleHb {HO3eMHHX CYIB.
Anasnoriyna cucrema nie i B Actpii, ne ®@enepanbuuil 3akoH npo BukoHaHHS
Cynosux Pimens (Exekutionsordnung) ne usnauae pimenus €CITJI sk 10Ky-
MEeHT, Ha MiAcTaBi fKoro 6e3nocepeqHbO MOXKJMBE 3AiHCHEHHS NPUMYCOBOIO
BUKOHaHHS. 3aKOHOAABCTBO ITasil TakoxK He BU3Hae 6e3rnocepefHbo pillleHHS
€CILJI siK caMo0CTaTHBOTO NOKYMEHTa, IKAH MiJ/sarae NpuMyCcoOBOMY BUKOHAH-
Hi0. BonHoyac BapTo 1le pa3 HAaroJOCUTH Ha TOMY, 110 Y 3a3HAaUeHUX KpaiHax,
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K IPaBUJIO, IHUTAHHS PO HEOOXiAHICTb NMPUMYCOBOIO BHKOHAHHS pillleHHS
€CILJI cTocoBHO BUM/IATH CNPABEIIUBOI caTUc(aKLil € Oinblle TeOPeTUYHHUM,
aHi>X TaKuM, 110 pea]bHO MocTae B npaktudi [9, c. 85].

B Himeuuuni niloTb OpUHUMNM TMOALTY TiJIOK BJaAMd Ta MiANOPSAKYBAHHS
oprasiB ympasJiiHHS 3akoHy. lle mapsameHTcbKa pecry6Jiika, B OCHOBI SIKOI,
KOHCTUTYUIWHUHU Jaj, Ha BiAMiHY Bif iHIIMX, aKUEHTyE yBary Ha poJi napJa-
MEHTy B CHCTeMi OpraHiB JAepxKaBHOI BJaaau. Y mnpasosid cuctemi Himeuuu-
HU 3HauyHe Micue 3aiMae Koncruryuinnuil Cyn, iKW Mae MpaBo MepeBipsiTh
KOHCTUTYLIHHICTb 32KOHIB, MiA3aKOHHUX aKTiB i MPaB03aCTOCOBHOI MPaKTHUKU
CYNOBHUX i BAKOHABUMX OpraHiB BCiX piBHIB. ¥ npaBoBiil cucreMi aepxaBu KoH-
BeHuis i pimmenns €CIIJI matoTh cTaTyc heaepanbHUX 3aKOHIB.

Himeuunna BBaxae 3a HeoOxinHe BukonyBatu €CIIJI, ski BuHeceHi cTo-
COBHO Hel, a TaKOX iHTeTPyBaTH y CBOIO MPABOBY CHUCTEMY pillleHHS MO iHIIUX
KpaiHax. B 3asnaueniéi nepxxasi pimenns €CI1JI He € camonmocraTHIM ropH-
OUYHHAM JNOKYMEHTOM [J/51 TpOLleNypyd NPHUMYCOBOro BUKOHaHHs. I[lpouenypwu
BukoHaHHs pimeHb €CIIJI y uinomy dopmanizoBaHi 3akoHOJABUMMH i min3a-
KOHHUMM aKTaMH, 110 BH3HAUalOThb KOMIETEHIil0 i MOpsSAoK pobOTH pi3HUX
oprasiB BJaad, TOOTO pe3yJibTaTy IMepelye BHKOHAHHS paHille BHU3HAYeHO!
MOCJIiIOBHOCTI Hi#. AJie BiIMoBimHOrO 3aKOHY, IKMH OW BHU3HAa4YaB BCi HOPMH,
B TOMY UHCJi KpUMiHaA/JbHO-TIPABOBi HOpPMH, 1100 BUKOHaHHA pimeHp €CILJI,
y Himeuuuni He mae. IcHy10Th HOpMHU, B SIKMX JeTa/JbHO BU3HAYAHUH MOPSLOK
neperysiiy BUPOKIB i aAMiHICTPaTUBHUX pillleHb, SKUIO MO chpaBi 6yn0 BUHe-
ceno pimenns €CILJI [9, c. 85].

Koncrturyuinnut Cyn ®PH Bupinue mosoxkenHs OCHOBHOTO 3aKOHY, $IK
BULIMHU, HiXK mosoxeHHs1 KoHBeHLil 32 IOPUAMUHOIO CHUJOI, 110 Mependayae
3IiliCHEHHS HaLiOHA/JbHOTO KOHCTHUTYLiIMHOIO KOHTPOJIO MoJoXeHb KoHBeHLl
i mpakTHKH 11 po3’sicHeHHs €BponeldcbkuM Cynom. Pe3onaHcHa cnpaBa «['eprio-
Jio npoty HimeuynHu» BUCTyNae sicKpaBiuM NpHKJ/IaaoM BepxoBeHcTBa OCHOB-
HOTO 3aKOHY HaM mosoxxeHHsaMu Koupenuii. [10, c. 40].

BukoHaBui opraHu BJaad, B TOMY UWCJi Ypsil, BiANOBiAalOTh 32 PO3POOKY
3aKOHOTPOEKTIB i aAMiHICTpPAaTUBHUX 3aXO[iB, sKi HeOOXiiHi HJsT BUKOHAHHS
piwens €CILJI y uacTuHi peanisauii 3axofiB 3arajbHOro xapakrtepy. A ocb
3aKOHOJaBUMH opraH Oepe y4yacTb y Hpoleci JHile TOAi, KON NPH BUKOHAHHI
pitenp €CILJI 3’sicoByeTbes, 110 BiAMOBiAHOI KPUMiHAMBHO-IPABOBOI HOPMH He
icHye Ta BH3HauaeThbCsl 3a HeOOXiaHe MpuUEUHATTS 3akoHy [9, c. 85].

3axkoHonaBcTBo Itanii He BHU3Hae Oe3mnocepenHbo pimenns €CILJI sik camo-
JNOCTAaTHbOTO NOKYMeHTa, IKUH MifJIsArae NpuMyCcOBOMY BUKOHAHHIO.

OKpeMo CJIif 3a3HAYUTH, L0 A€Ta/IbHe PEryJIoBaHH NpoLe/ypH BUKOHAHHS
piens €CILJI B 3aXiIHOEBPOMEHCHKUX KpalHax 3a3BUYal He € HeoOXiTHUM
Ha NpPaKTHLi, OCKiJIbKH AOCTAaTHbO BUCOKHU piBE€Hb MPaBOBOI Ta MOJITHYHOI
KYJbTYPH BIANOBIAHUX AepKas (Hal’IpHKJIaJI, Himeuyuunu ta ABCTpﬁ') CTBOPIOE
HeoOXigHe MIATPYHTS 1/ 6e3yMOBHOTO BUKOHAHHS JepxkaBamu piuieHb €CIIJI
6e3 HeoOXiIHOCTi 3aCTOCYBaHHS MPUMYCOBUX IOPUAMYHHUX MEXaHi3MiB Ta IMpo-
uenyp [9, c. 85].

[IpoBoastuu nopiBHSAMBHUE aHaJi3 MopsaKy BukoHaHHs pitnenb €CI1JI B kpa-
iHax €C Tta B YKpaiHi, MOKHAa BHOKPEMHUTH MeBHi cxoxocTi. OnHak, KoXKHa
3 PO3IJISHYTHX KpaiH BHUKOPHUCTOBYE CBil iHmuBimyanbHuid migxon. [IpaxTuu-



[Osxexa P. C. BukoHaHHs pilieHb €BpOMEHCHKOTO CYLy 3 TpaB JIOAWHK B 3apy0iXKHUX KpaiHax 65

HO B YCiX €BpONEHCbKUX KpalHaX 3alpoBaJKeHa CHCTeMa «E€JUHOTO BiKHa»
IJ1s1 3[MiCHeHHs BHUMJAT KommeHcaui, npucymxkeHux €CILJI. 3actocyBanHs
NPUHLMINY «EIMHOTO BiKHa» /ISl BUILJIAT H03BOJSIE Oifbll e(heKTHBHO KOHTPO-
JqroBaTH Tpouec BUKoHaHHs Pimens €CIIJI y vacTuHi Bumiat kommeHcauin,
a TakoxX 3AiHCHIOBATH BUIJIATH y PO3YMHHUH CTPOK. OfHO3HAUHUM € 3a/lyyeHHs
JI0 TIPOLIEAyPH BUKOHAHHS pilleHb MiHicTepcTBa IOCTHUIII, a TaKOXK (hiHAHCOBUX
OpraHiB [Jisl BUILJIATH KOMIeHcalid. $Ik mpaBuJio, ypsiiOBUMHM OpraHamu, Bii-
NOBifa/bHUMM 3a 3fiMicHeHHa Bumaat, € MinictepcTso roctuuil (ITopryranis,
Jlutea), MinictepctBo (inancis (Ectonis), Minictepctso ekonomiku (Itauis)
ab0 aHaJ/IOTiYHi 3a KOMIIeTEHLi€l0 YPSAOBi OpraHyu BiANoBiAHO! AepKaBU. Mox-
Ha BUAIIMTH HU3KY OCOOJHBOCTEH, NMPUTAMaHHUX 1Js KpalH €BpONeHcbKOro
Coro3y, sIKi MU PO3IJISIHYJIM: a) BUSHAYHA POJib LI00 KOHTPOJIIO 38 BUKOHAHHSM
pimenp €CILJI KoncturyuiitHoro Cyny; 6) BiACYTHICTb MOXKJIMBOCTI Meperyasny
pillleHb HalliOHAJbHUX CY[iB; B) HasBHICTh KOHTPOJbHUX (DYHKIiH 32 BUKOHAH-
usam pimens €CILJI y 3akoHOIAaBUOrO OpraHy IepKaBH; ') ydacTb y peasisalii
piens €CI1JI ynmoBHOBaXKeHOTO 3 TIPaB JNIOAWHH, TeHepaJbHOrO MpoKypopa. Ha
Halll TOTIA 3ady4eHHs IUX cy6’ekTiB 10 BUKOHaHHA pimeHb €CILJI B Ykpaini
TaKOXK CIpHUsiio 6 edexkTUBHOCTI IX peasisauii [1, c. 62]. Ha mintBepmkenus
LIbOTO BapTO JOAATH, 110 3abe3neyeHHs cTabiNbHOCTI Ta e(peKTUBHOCTI peaJisa-
uii BuKkoHaHHs pimenp €CILJI B Ykpaini 3a yM0oB TpaHchopMaLilHUX MpoLECiB
6esnocepeHbO 3aJ€KUTh Bifl HASIBHOCTI B3aEMOJil BCiX yMOB, $IKi BiflirpaioTb
NPOBiAHY POJIb B THX YU {HIIMX NPAaBOBUX CHCTEMax.

BucHoBku. [IpoananizyBaBIlM BHIIEBUKJIANEHUH MaTepiat, (HOpMyeTbCs
AyMKa, 110 TpakKTHKa €BPONEHCHKOTO Cydy 3 NpaB JIOIUHH Mae CTaTH (akTo-
pPOM PO3BHUTKY HalliOHAJbHOrO 3aKOHOJNABCTBA, MpHUBeNEHHS HOro y BiAMOBiA-
HICTb i3 €BPOMEUCHKUMU CTAHAAPTAMHU MPAB JIOIUHH.

KoHBeHLis po 3aXHUCT NpaB JMIOAMHU Ta OCHOBOIOJOXKHUX CBOOOI € 0COOJIH-
BUM Mi{>KHapOJHHM LOTOBOPOM, L0 BCTAHOBJIOE YHiKaJbHUH MeXaHi3M 3aXUCTY
npas JIOAWHU.

KoHncTutyuia rapantye rpomaisiHam NpaBo Ha CyAOBHH 3aXHUCT. I pomMaisiHu
MOXKYTb 3BEpPTATHCS 32 3aXUCTOM Y BiAMOBiAHI OpraHyW HagHALiOHAJbHOI IOpHUC-
MK, B ToMy uncai B pamkax Konenuii. Jlep:xaBa 3000B’si3aHa MOKJIACTH
MakKCUMyM 3yCHJb, 1100 pileHHs1 €Bpomnedcbkoro Cyny 6ynu BHKOHaHI. Ko
BUKOHaHHA pilleHHs €Bponelicbkoro Cyay cynepeudTHMe OCHOBOTIOJOXKHHUM
npunucaM KoHCTHTYLi, MOXJIMBMH BigcTyn BiI mpaBoBoi 00OB’SI3KOBOCTI
BUKOHAHHSA LMX pilleHb. Lle MOX/IWBO Jullle y BHHATKOBUX BHMAaAKax. AJe
Ui BUMAOKA He MOKe OYTH MepellKoAO0 IJIs TMOUIYKY CHiJbHUMH 3YCHJNSIMA
3aliKaBJeHUX CTOPiH B3aEMOINPHUHHSATHUX CM0COOiB MiHiMi3aLil KOHCTHUTYLIH-
HO-KOHBEHIUIMHUX KOJIi3iH.

Cepen ycix MiXKHapOAHO-MPABOBUX MeXaHi3MiB 3aXHCTy TpaB JIOAWHH,
IOCTYNHHUX Ha TepeHaX €BponH, €BPONEHCHKUH Cyl 3 NpaB JIOIUHH CIIPaB-
Ai MOXKHa_ BBaxkaTH HalHe(EKTHUBHIIIMM 3acO000M 3aXHMCTy IIpaB Ta CBOOOL
gqionruau. Moro pimieHHsi, Ha BimMiHYy Bim pillleHb iHIIUX iHCTUTYLIHHHUX MeXa-
Hi3MiB, IOCTYNHUX KpaiHaM €BponH, MaloTb 3000B’f3a/JbHUH XapakTep, TOOTO
€ 000B’SI3KOBUMHU JI0 BUKOHAHHSI Jep:KaBaMu-ujieHamMu KoHBeHIil. €Bpormeiic-
KHAU CyJ 3 IpaB JIIOAWHU 3JAaTHUH 10 3MiH BiANOBiIHO A0 MOTpe® MiXKHApOAHOL
CMiJIbHOTH Ta BUKJIMKIB, 1110 BOHA NepeJ HUM CTaBUTb.
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Pimennsa €CIIJI, mo maoTh 060B’SI3KOBHH 1/ BUKOHAHHS XapakTep He
JIMLIe 1J1s YYaCHHMKIB KOHKPEeTHOTro ITpouecy, a W 1/ BCiX Aep:kaB, sIKi paTw-
(hixyBasu KoHBeHIi0, CTBOPIOIOTh MePeiyMOBU 1J51 YAOCKOHAJEHHSI BHYTpIll-
HbOTO 3aKOHOJABCTBa KpalH-yyacHULb KonBenuil. MexaHi3m peasisauil pilleHb
€CILJI e pmeulo BiIMIHHMM Ta XapaKTepHU3YETbCs TEBHUMHU OCOOJHUBOCTSMHU
B KOXKHIiH 3 Jep:KaB-ydyacHULb KoHBeHLIl.

Pimenns €CILJI BigirpaioTh BaXk/MBe 3HaYeHHs], aJ)Ke BUCTYMAOTh Ai€BUM
{HCTPYMEHTOM TapaHTill 3aXHCTy NpaB, cBOOOJ Ta 3aKOHHUX {HTepeciB 0coOH.
Uinnicte piwens €CIIJI mossdrae y Tomy, 10 ocTaHHi Oifbll IIBUAKO, HiX
iHII KpUMiHa/JbHI 3ac00H, BHOCSATb KOPEKTHBH Yy MPOLEC NPaBO3aCTOCYBaHHS
JepKaBHUX OPraHiB, yIOCKOHA/MIOIOYM THM CaMHUM MeXaHi3M KPUMiHaJbHOIO
peryJiloBaHHs LIOA0 TapaHTyBaHHS KOHBEHLIMHHUX Ta KOHCTUTYLIHHHMX IpaB
JIIOJIMHHU.

3ayBaxkKUMoO, 110 YKpaiHa TaK0X € aKTUBHUM YYaCHHUKOM TJ106aJbHUX CBIiTO-
BUX TIpoleciB. ¥ 3B’S3KY 3 MM BinOyBaeTbCs BimMOBa Big 6araTbox 3acTapisnx
KOHIeTNLiH i MidiB, hopMyeTbcs JOKTPHUHA PO3BUTKY YKpaiuu B XXI cT. y HOBO-
My UHUBiJi3alitHOMYy BUMipi, 3 ypaXyBaHHSIM MiHJHBOI CTpPaTeriyHoi CUTyalil
y cBiti. Cuoig 3a3Ha4uTH, IO OCKiJBKH YKpaiHa — JOCHTb MOJIOA IeprKaBa,
NocTae HU3Ka NpobJseM, OB’ 3aHUX 3 OJHOT0 00Ky, 3 N0OYI0BOI0 HalLiOHAIbHOI
KOHLEMU{l PO3BUTKY, a 3 {HIIOTO — MPUCTOCYBaHHS O THUX 3aKOHIB, sIKi BCTa-
HOBJIIOIOTBCS Mi?>KHaPOJHOIO CITIJIBHOTOIO, 8 TAKOXK 10 HOBUX BUKJIHKIB Cy4acHO-
ro csity. Tomy oco6suBOi akTya/dbHOCTi Ha0YBalOTb TEOPETHYHi Ta MPUKJIAHI
pPO3pOOKU 1100 3alpOBaMKeHHS B YKpalHi NPaBoBOI CUCTEMHU €BPONEUCHKOr0
3pas3ka. 3Biacu ocoOJMBY yBary NpHUBepTae JOCBiA NPOBIIHUX KpaiHaX, Lo,
6e3yMOBHO MO3UTHUBHO BIJIMHE Ha MOOYA0BY HOBUX KOHUEMLiH B HaIlid KpaiHi.

Pimennss €CIIJI, mo BHW3HAaWOTbCS JpKepeJaMM KDPUMiHAJbHOTO TMpaBa,
€ 000B’I3KOBHMH 10 BUKOHAHHS JAOTOBIPHUMH CTOPOHAMH Ta CTBOPIOIOTH Tepe-
IYMOBH [J1s1 YyAOCKOHAJeHHSI BHYTPILIHbOrO 3aKOHOAABCTBA KpaiH-y4acHMLb
KonBenuil.

I’OpI/ICllI/IKLLiH €CIIJT mae nyXe Baxk/MBe 3HaueHHS /151 HalLiOHANBHOI 1ep-
’KaBH, OCKIJIbKH Jla€ 3MOry lepxaBaM OyTH Ha MIXKHADOIHIM apeHi, CTHMY.IO-
I0UM 1X 10 BIOCKOHAJIeHHS BJACHHUX CHCTeM IIpaBa, 3 MeTOI0 IX BiAMOBigHOCTI
Mi’KHapPOJHUM CTaHAapTaM Ta €BPONEHChbKUM MPHUHLHIIAM.

[Tonoxennsi Kousenuii Ta npasosi nosuuii €CIIJI 3aiimaioTs HalBaXK/uBiLIe
MicLe cepeq axKepes KpuMiHaJbHOro npasa Ykpaiuu. Pimenus €CILJI (8 uactu-
Hi chOpPMY/IbOBaHMX B HUX MPABOBHMX MO3WIIiK), BUHECEHi sIK LIOA0 YKpaiHH,
TaK i {HIIMX KpaiH, MaloTb Y BITUYM3HSHIA NpPaBOBid CUCTEMi IOPUOUUHY CHJIY.
Ykpaincbka CYyHOBa CHCTeMa MOCTYTOBO p06HTb cBill BUOip Ha KOpPHUCTb 3a6e3-
neueHHs npsmoi aii pimens €CIIJI y BHYTPILIHEOMY TPaBi, MOCH/IIOIOYH THM
CaMHM iX BIJIMB HAa PO3BHUTOK MPaBOBOI CUCTEMHU B LIJIOMY.

Otxe, 3midcHeHHs pe)opM Ta €BPONEHCbKUN BUOIp MOXKe CIPUSITH BUXOLY
YKpaiHu Ha HOBUH eTaln CyCHiJIbHO—MOJiTHYHOIO PO3BUTKY, 3MillHEHHIO [1eMO-
Kpartil, HaOJNMKeHHIO [0 ifeajy MpPaBOBOI Ta COLia/JbHOI Oep:KaBH JHIIe 3a
YMOB BHB2XKEHOCTi Ta HAYKOBOI OOIPYHTOBAHOCTI KOXKHOTO KPOKY JIepKaBo-
TBOpPEHHS. ¥ 3B’SI3KYy 3 LUM 00’€KTHBHO HEOOXIAHUM € MOAAJbLIi HOCHiIKEHHS
IOPUANYHUX TIPOLEeCiB PO3BUTKY CY4YaCHOI AepKaBHOCTi, MeTOAIB 3MiHCHeHHS
JepKaBHOI BJAaAW y KpalHaX i3 pi3HUMH (opMamMu NPaBJiHHS 3 METOK BHSIB-
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JIEHHS TIO3UTUBHOTO JOCBily OpraHisauil NpaBoBO! CUCTEMH Ta MAKCUMAaJbHOIO
BUKOPHMCTAHHSA X KpallUX Haa0aHb, BUBEIEHHS HOBUX c(ep IOpUCIPYAEHLII,
BUSIBJICHHSl HOBUX, paHillle HEBiJOMUX BJIACTUBOCTEH JepKaBH Ta IpPaBa.
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AHoTtanis

Oxcexa P. C. BukoHaHHS pilleHb €EBPONEHCHKOTO CyAy 3 MpaB JIOAMHHU B 3apyO0iXHHUX
KpaiHax. — Crarrs.

CraTTio NPUCBAYEHO JOCHIIKEHHIO BUKOHAHHS pillleHb €BPONENHCHKOro CyNy 3 NpaB JIOAUHU
B 3apyOiKHUX KpaiHaX. ABTOpoM 3’sicoBaHO, 1[0 MexaHi3M peasnizauil pimens €CILJ e geuro
BiIMIHHHUM Ta XapaKTepH3YeTbCsl MEeBHHMH OCOOJMBOCTSMH B KOXKHIill 3 AepxkaB-ydacHHLb KoH-
BEHIII.

YKpaiHOl0 Ha 3aKOHOZABYOMY DIiBHi BU3HAueHO BJIACHHUH MeXaHi3M BHUKOHAHHS pillleHb €B-
pocyny, OIHaK NparHeHHs Halloi KpaiHU 10 €BPONEHCHbKOI iHTerpauii 3yMOBJIIOE BHBUYEHHS Ta
aHaJli3 3apy0i>KHOT'0 JOCBiy 3 LIbOI0O MUTAHHS, a 0COO/IUBO KpaiH, 110 BXOASATH A0 €BPONEHCHKOr0
Cotosy.

[TopiBHioroun nopsiiok BukoHaHHs pimens €CILJI B xpainax €C Ta B YKpaiHi, MoXHa IO-
6auuTH MeBHi MOAiOHI pUCH, X04a KOXKHA 3 PO3IVISHYTHX KpaiH XapaKTepHU3yeTbCs CBOIM OCO-
6sBuM ninxonoM. OQHO3HAYHUM € 3a/y4yeHHs [0 MpoLelypH BUKOHaHHA pimeHb MiHicTepcTBa
I0CTHLIT, a TaKOX (piHAHCOBUX OpraHiB i BUIJIATH KommneHcauid. Coin BKa3aTh Ha 0COGJIHMBOCTI,
IO MPUTAMaHHi /I PO3MMISIHYTHX KpaiH €Bporeiicbkoro Coio3y: a) HAasfBHICTb BMU3HAYHOI POJ
W00 KOHTPOJO 3a BUKOHaHHsM pimenb ECIIJI Konctutyuiitnoro Cyay; 6) BiCyTHS MOXKJH-
BiCTb Meper/siay pillleHb HalliOHAJbHUX CYAiB MO aAMiHICTPAaTUBHUX YK FOCMOJAPCbKUX CIIpaBax;
B) MexaHi3M 3abe3nedeHHst KOHTPOJIbHUX (QYHKIiK 32 BUKoHaHHsAM pimenb €CILJT y 3akoHOnaB-
4Oro OpraHy IepXkasH; T) ydactb y peasisauil piwenb €CIIJI yrnoBHOBaXKEHOTO 3 MPaB JIOAUHH,
reHepaJsIbHOTO MPOKypopa TOLLO.

YKpaiHa — aKTMBHMHU y4acHHK IJI00a/JbHHX CBiTOBHX IpoleciB. ¥ 3B'si3Ky 3 UMM BinOyBa-
€TbCs BiAMOBa BiA 6araTboxX 3acTapiiux KoHUeNuUid i Mmi(iB, GopMyeTbcsi NOKTPUHA PO3BUTKY
Ykpainu B XXI cT. y HOBOMY LMBi/i3auiliHOMy BHUMipi, 3 ypaxyBaHHSIM MiHJIHBOI CTpaTeriyHoi
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cutyauii y citi. C/ig 3a3Ha4yMTH, IO OCKiNMbKA YKpaiHa — NOCHTb MOJIOAA Aep:KaBa, TOCTae
HHM3Ka Npo6J/eM, MOB'SI3aHUX 3 OJHOro 00Ky, 3 MOOYNOBOI HaliOHANBHOI KOHLEMLil PO3BUTKY,
a 3 [HIIOro — MPUCTOCYBAHHSA N0 THUX 3aKOHIB, fKi BCTAHOBJIIOIOTHCS MiXXHAPOJHOK CIIIBHOTOIO,
a TaKOX JI0 HOBHUX BHKJIMKiB Cy4aCHOrO CBITY.

Karouosi caosa: MixkKHapoiHa crHijibHOTa, €BpONEHChKUE €003, €BPOMEHChbKUE Cya 3 MpaB
JIIOJIMHH, TIpeLlefieHTHe NpaBo, PileHHs €BponeldcbKoro cyay 3 npas JIOIUHHU.

Summary

Yuzheka R. S. Enforcement of judgments of the European court of human rights in
foreign countries. — Article.

The article is devoted to the study of the implementation of the decisions of the
European Court of Human Rights in foreign countries. The author finds that the mechanism
of implementation of ECHR decisions is somewhat different and is characterized by certain
features in each of the states parties to the Convention.

At the legislative level, Ukraine has its own mechanism for implementing the decisions of
the European Court, but our country’s desire for European integration requires the study and
analysis of foreign experience on this issue, especially in the European Union.

Comparing the procedure of execution of ECHR decisions in the EU countries and in
Ukraine, one can see certain similar features, although each of the considered countries is
characterized by its own special approach. It is unambiguous to involve in the procedure
of execution of decisions of the Ministry of Justice, as well as financial authorities for the
payment of compensation. However, it should be noted the features that are inherent in the
countries of the European Union: a) a signilicant role in monitoring the implementation of
the decisions of the ECHR of the Constitutional Court; b) the inability to review decisions of
national courts in administrative or commercial matters; ¢) the presence of control functions
over the implementation of ECHR decisions in the state legislature; d) participation in the
implementation of ECHR decisions of the Commissioner for Human Rights, the Prosecutor
General, etc.

Ukraine is an active participant in global world processes. In this regard, there is a rejection
of many outdated concepts and myths, the doctrine of the development of Ukraine in the
XXI century. in a new civilizational dimension, taking into account the changing strategic
situation in the world. It should be noted that since Ukraine is a relatively young country,
there are a number of problems related, on the one hand, to building a national concept
of development, and on the other — adapting to the laws established by the international
community and new challenges of the modern world.

Key words: international community, European Union, European Court of Human Rights,
case law, Judgment of the European Court of Human Rights.
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