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JI. M. Andpycis

TEOPETHKO-IIPABOBA MOJEJIb OITPUJIIOJHEHHSA
HOPMATHUBHO-ITPABOBHUX AKTIB

Kk 3a3HavarOTh HAYKOBL, MpobJjeMa AOCTYMHOCTi, BIIKPUTOCTI 3aKOHOJAB-
cTBa HaOyBae OCOO/MBOrO 3HA4YeHHS e ¥ TOMYy, L0 B PoJii «iH(OpMaTopiB»
y cepi 3aKoHOLABCTBA CbOTOJHI BCe YacTille BUCTYNAlOTh Pi3Hi KOMepLilHi
CTPYKTYPH, IKi He 3aBXKAU 3[aTHi 3a0e3NeunTH MOBHY i AOCTOBIpHY iH(popMma-
Lil0 PO 3aKOHM Ta HOPMATHUBHO-NpaBOBi akTH. HapiTh Oisblle, Hepigko mim
BUIJISIIOM 32KOHIB BOHH BiTBOPIOIOTb HaBiTb He OCTaHHi [X MPOEKTH. ¥ IXHiX
nyOJiKalisix TPamasioTbCs HEBIAMOBIAHOCTI U MOMUJKU. ['0/I0BHE XK 3HAUEHHS
onyOJIiKyBaHHS TOJSITa€ B TOMY, LIO BOHO € HEOOXiZHOI YMOBOIO HaOpaHHS
aKTaMH YMHHOCTI, IX 3aCTOCYBaHHS, Hi€BOCTi, 0TxKe, 000B’S3KOBOI CHJH IIpa-
BoBUX HOpM [1, c. 325]. BukopucTaHHs 0OPUAMUHHX NPUHOMIB, IPABHUJ i 3aCO-
6iB TeXHIKH ONPHUIIOIHEHHS HOPMATHBHO-TIPABOBUX AKTiB A€ 3MOTY Cy0’€KTY
NPaBOTBOPYOCTi, IKUH BUMHSIE i, COPSIMOBAaHi Ha ONPHUJ/IIOAHEHHS HOPMATHB-
HO-IIPAaBOBOI0 aKTa, NOCATHYTH e(PeKTHBHOCTI U OIepaTHBHOCTI ONpPUJIIOIHEH-
HSl HOPMAaTHBHO-NIPABOBOTO aKTa Ta CTBOPIOBATH ABTEHTHYHI KOIil OpHUriHaMy
HOPMAaTHUBHO-NIPABOBOTr0 akTa. TOMy aKTyasJbHUM JOCJ/iIKeHHSM € (OpMyBaHHS
TEeOPeTHUKO-NIPaBOBOI MOZeJi ONPUJIOAHEHHS HOPMaTHBHO-NPaBOBUX aKTiB, LIO
MiCTUTHMe TeXHIKO-IOPUAHYHI IIpaBUJIa.

MerToro cTarTi € (POPMyBaHHS TEOPETUKO-NIPABOBOI MOAEJI ONPHUJIIOAHEHHS
HOPMAaTUBHO-NIPABOBUX aKTiB [/151 CTBOPEHHS TeXHiKO-IOpUAMUYHUX MPaBUJ J0Be-
JIeHHS 0 3ara/jbHOrO BiJOMa HOPMATHUBHO-NIPABOBUX aKTiB.

Ck/1a10BOI0 YaCTHHOIO TEXHIKM MPaBOTBOPUOCTi PO3IJIAAAIOTh TEXHIKY OIy-
6J1iKyBaHHSI HOPMAaTUBHO-NIPaBOBUX aKTiB B. bapaHoB [10, c. 35], II. JIuzsos,
B. Kapryxin [2]. H. Biracenko nosicHioe, 1o ony6JiKyBaHHs HOPMAaTHBHO-TIpa-
BOBMX aKTiB CIIpSIMOBaHe Ha MOLIMPEHHS MaKCUMaJbHO TOUYHOI iH(hopMmaLil npo
MPUUHSATI MPaBOBi aKTW W CTBOPEHHS MOXKJHBOCTEH TpoOMajsiHaM Ta iHIIUM
cy6’ekTaM mpaBa Aas o3HadomseHHs 3 Humu [3, ¢. 238]. Oxpim HasBaHMX
HaYKOBLIiB, TeXHiKYy ony0OJiKyBaHHS HOpPMAaTHBHO-IPAaBOBUX aKTiB TaKOXK BH3Ha-
yae [. Iyraxk Ta BBaxKae 1i BUAOM MPaBOTBOPUYOI TEXHiKH, siKa CIPSIMOBaHA
Ha 3a0e3MedyeHHs BIJIbHOIO JOCTYINY A0 aBTEHTHYHHX TEKCTiB NMPUHUHATHUX HOP-
MaTUBHO-TIpaBoBuX akTiB [9, ¢. 9]. Ik Gauumo, B. Bapanos, H. Buaacenko,
M. Jlusnos, B. Kaptyxin, I. Illyrak 3ocepemxkyioTh yBary BUKJIOUHO Ha
TexHili ony0JiKyBaHHS HOPMAaTHUBHO-NIPABOBUX aKTiB. BBakaeMo, 110 3BYy>KeH-
HSl IOPUIMYHOI TeXHIKH CyTO 10 OmyOJ/iKyBaHHS HOPMaTHBHO-NPAaBOBUX aKTiB
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NoB’si3aHe {3 MepeBaKaHHAM TaKOoi ()OPMH ONPUJIIOAHEHHSI HOPMATUBHO-IIPABO-
BUX aKTiB, fK onyO/iKyBaHHS B oiuiiHUX APYyKOBaHUX BUAaHHAX. OnHaK pos-
BUTOK §IK CYCIHIJIbBHUX BiIHOCHH, TaK i HAYKOBO-T€XHI{UHHUX AOCATHEHb, a TAKOX
BUKODUCTAHHS e/JIeKTPOHHOTIO ONPU/IIOAHEHHS Ha O(illilHUX Beb-calTax OpraHiB
Jlep2KaBU Ta OpPraHiB MiCLIEBOTO CaMOBPSIIyBaHHS, sIke BUKOPUCTOBYEThCS Napa-
JesibHO 3 o(iliiHUM onmyO6/aiKyBaHHSIM HOPMATHBHO-MPABOBUX aKTiB, MoTpedy-
I0Tb CTBOPEHHS IOPHUAMYHUX MPABMJ, NPUHAOMIB, 3aC00iB caMe ONpPU/IIOAHEHHS
HOPMAaTHBHO-NIPaBOBHX akKTiB. BBaxkaemo, 1o BUHMKIA moTpeba (opmyBaTu
caMe TexHiKy ONpHU/IOIHEeHHS HOPMaTUBHO-PABOBUX aKTiB.

lono CTPYKTYpPHHUX €JIeMeHTIB TeXHIKH OTNPHU/II0IHEHHS HOPMaTUBHO-NIPaBO-
BUX aKTiB, TO Hacamrepes 3’sCyeMO, 110 BUeHi BiTHOCATb IO CTPYKTYpPH TeXHi-
Ku ony6uikyBaHHS. CTPYKTYpHi elleMeHTH TeXHiKH omyOJiKyBaHHS (HOPMYIOTb
T. Kawanina ta [. [Ilyrak po3kpHBalOTh Yepe3 CYKYIHICTb TAKUX eJIeMeHTiB:
3HaueHHs oNyO0J/iKyBaHHS HOPMAaTUBHO-IPABOBUX aKTiB; MOHATTS ONMyOJiKyBaH-
Hsl HOPMATUBHO-NPABOBUX aKTiB; CTPOKU ONyOJiKyBaHHS HOPMaTHBHO-NPaBo-
BUX aKTiB; 3aco0u o(ililHOro omyOJ/iKyBaHHSI HOPMATHBHO-NPABOBUX aKTiB;
MoBa odiuifiHoro ony6/iKyBaHHS HOPMaTHBHO-IIPABOBUX aKTiB; CocoOU HabyT-
TS UMHHOCTi HOPMAaTUBHO-NIPAaBOBUMHM akTami [1, c. 325; 8, c. 343—344].

BukopucTaHHS CTPYKTYPHHUX eJIeMEHTIB TeXHIKH 0Ny O 1iKyBaHHS HOPMaTHUBHO-
npaBoBUX akTiB, siki 3ampomnonoBaHi T. Kamaninoto ta 1. lyrakom, € mia-
IPYHTSM [JI51 HALIOTO BHCHOBKY, L0 BOHHM € BUXIiZHOWO INiACTaBOW A/ (hopMmy-
BAHHS CTPYKTYPHHUX €JIEMEHTIB TeXHiKH ONpPUJIIOIHEHHS HOPMATUBHO-TIPABOBUX
akTiB. OCKiJIbKH BBaXKaeMo, 110 TeXHiKa ONpHUJII0JHEHHS HOPMAaTHBHO-IPaBOBUX
aKTiB MOXKe HATH BiNNOBili HAa 3aMMTAHHS: HABILIO HOPMATHUBHO-NPABOBi aKTH
HeoOXiHO ONPUJ/IIOAHIOBATH; 110 TaKe ONPHJIOJHEHHS HOPMAaTHBHO-IIPaBOBOTO
aKTa; B dKi CTPOKM HOPMAaTHBHO-NIPaBOBi aKTH IMOBWHHI OIPU/IIOJHIOBATHUCS;
fIKi 3aco00M BUKOPUCTOBYIOTbCSl MIJIsl ONPHUJ/IOAHEHHS; ONPUJIOAHEHHS B SIKMX
3aco0ax BBaxkKaeTbcsl OQILiMHUM; Ki Heo(DilifHI 3ac00U ONPUMIONHEHHS; SIKOO
MOBOIO ONPUJIIONHIOIOTHCS HOPMATUBHO-IIPABOBI aKTH; SIK YUHUTH, SKILO HA HOP-
MaTHUBHO-TIPABOBOMY aKTi € 06MexXyBalbHUU I'pud; 36epiraTu opuriHas HopMa-
TUBHO-IIPABOBOT0O aKTa YW NepelaBaTH A0 apXiBy; UM CTBOPIOBATH Ta 3abe3le-
4YyBaTH JOCTYN 3aliKaBJeHUM Cy0 €KTaM 10 OpUriHa/ly HOPMaTHBHO-IPABOBOrO
aKTa Ta BUaBaTH 3aCBilUeHy Ha/eXXHUM YUHOM KOIIil0.

Taxkoxx BBakaemo, L0 OOLIJbHO N0 CTPYKTYPHU TEXHIKH OIPHUJIIOJHEHHS
HOPMAaTHBHO-NIPABOBHX aKTiB BBECTH IPUHOMH Ta MpaBuJa BigoOpaKeHHs
OpUTiHaTy HOPMATHBHO-IPABOBOIO aKTa y KOMifIX, L0 MiAJArar0Tb ONPUIION-
HEHHIO, iHCTPYMEHTH TFapaHTyBaHHSA Ta 3a0e3Me4yeHHs aBTeHTHUYHOCTI TEKCTiB
KOMi¥ HOPMaTUBHO-MPABOBUX aKTiB, paBuJ/a 30epiraHHsi OpPUTiHAJIB HOPMATHB-
HO-TIPABOBUX AKTIB.

fAKuo 3anuTaTH HayKOBLS, IOPUCTA-NpakKTHKA Oyab-fKOI chepHu IOPHUCIPY-
JeHLl, 1ep:KaBHOro CcJy»KO0BLS UM HAPOAHOrO lenyTarta: e 30epiraloTbCsl OpH-
riHa/qu 3aKoHiB YKpaiHu? Mu He OTPUMAEMO OJIHO3HAUHO! BIIEBHEHOI BilMOBII.
[TpaBuna npo 30epiraHHsl Ta BiANOBiAA/JbHICTb 3a 30epiraHHsl OpUriHaJ/iB HOP-
MaTHBHO-TIPAaBOBUX aKTiB 00OB’SI3KOBO MOBMHHI OYTH BKJ/IOYeHi 10 CTPYKTYpH
TeXHIKM OMPUNIOJHEHHS HOPMATHUBHO-MPaBOBUX akTiB. JlocTym n0 opuriHamy
HOPMAaTHBHO-NIPABOBOrO aKTa Ta HOPMAaTHBHE peryJoBaHHS MOPSAKY 30epiraH-
HS NaayThb 3MOTY BHKJ/JIOUAaTH OYAb-Ki CYMHIBM 1LOJIO BiAMOBiAHOCTI TEKCTY
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HOPMATHUBHO-NIPABOBOr0 aKTa, iKUK OyB yXBaJeHWH, MiANHCAHUNA Ta ONPUMIOA-
HeHUH. B Ykpalni equHuM crnoco60M OTPHMATH KOIiI0 OpUTiHAIy HOPMATHB-
HO-TIPABOBOr0 aKTa € 3anuT Npo ofepkKaHHS iH(opmauil 3 iHpopMauilHOTO
(hoHIy €IUHOTO 1epKaBHOTO PEECTPY HOPMATHBHO-NIPABOBUX aKTiB.

106 nmpunucH HOPMATUBHO-NPABOBUX aKTiB Oy/M NOBeleHi 10 Binoma rpo-
MajisiH, IKUX BOHM Oe3I0ocepelHbO YU ONOCepefKOBaHO CTOCYIOTbCS, B 3aKOHO-
JIaBCTBi HEOOXIAHO YiTKO BM3HAa4YaTH HOPMH, L0 BU3HAYAIOTh MpPaBUJa, HCTPY-
MEHTH Ta NPUHOMHU ONPUJIIOJHEHHSI HOPMAaTUBHO-NIPAaBOBUX aKTiB.

[lincymoBytoUHM, BU3HAUAaEMO, 1110 TeXHiKa ONPUJIIOIHEHHSI HOPMATHUBHO-TIpa-
BOBUX aKTiB OXOIUIIOE: 1) 3HAYEHHs ONPUJIOAHEHHS HOPMATHBHO-IPABOBHX
aKTiB; 2) MOHATTS ONPUJIOIHEHHS HOPMATHUBHO-TPABOBUX aKTiB; 3) MOHSATTS
O(iLiHHOr0 ONPUIIOIHEHHS HOPMATHBHO-NIPABOBUX aKTiB; 4) CTPOKH ONPHUIIION-
HEHHsI HOPMATMBHO-NIPABOBHMX aKTiB; 5) 3aco0H OQIUiHOrO ONpPHUJIIOIHEHHS
HOPMaTHUBHO-TIPaBOBUX aKTiB; 6) MOBY O(iliFHOr0 ONPHUIIOIHEHHS HOPMATHUB-
HO-TIPaBOBMX aKTiB; 7) NPUHOMM Ta MpaBUJIa BiloOpaKeHHs OPHUTiHA/Iy HOpPMa-
THBHO-IIPABOBOrO aKTa B KOMIisIX; 8) I{HCTPYMEHTH rapaHTyBaHH$ Ta 3abesre-
YeHHsl aBTEHTHUYHOCTi TEKCTiB KOMill HOPMAaTHBHO-TIPAaBOBMX aKTiB; 9) mpaBuia
36epiraHHs OpUTriHa/NiB HOPMATHBHO-MIPABOBUX AKTiB.

Bkasani cTpyKTYypHi esleMeHTH € MiAcTaBoo (GOPMYBaHHS TEOPETHUKO-NPABO-
BOI MojeJi ONpUJIIOJHEHHSI HOPMAaTHBHO-IPAaBOBUX aKTiB, KA MiCTUTHME TeX-
HIKO-IODUAMYHI MpaBuJ/a LOA0 CTPOKIB ONPUIIOJHEHHS HOPMATUBHO-IPABOBUX
aKTiB, 3a2C00iB ONPHUJIIOJHEHHS HOPMATHUBHO-NPABOBUX aKTiB, MOBH O(]iLiHOr0
OTNPUJIIOJHEHHSI HOPMAaTHUBHO-NPAaBOBUX aKTiB, NPUHOMIB Ta MNpaBuUa Bimobpa-
JKEHH$1 OpPUTiHaJ/iB HOPMAaTHUBHO-IIPABOBUX aKTiB Y KOMifiX, iHCTPYMEHTIB rapaH-
TYBaHHA Ta 3a0e3Ne4yeHHs] aBTeHTUYHOCTI TeKCTiB KONl HOPMAaTUBHO-IPABOBUX
aKTiB Ta MpaBuJ 30epiraHHs OpUTiHAJIiB HOPMATUBHO-NPABOBUX aKTiB.

CTpoKr ONpHU/IIOAHEHHS HOPMATHUBHO-MPaBOBUX akTiB. CTPOK ONpUJIIOL-
HEHHSl YXBaJleHUX HOPMATUBHO-NPABOBUX AaKTiB TOBHHEH OyTH HOPMAaTHUBHO
BH3HAUEHUM U 3a/eKHUTh Bill BHUAYy HOPMAaTHBHO-NPABOBOTO akTa Ta Ccy0 eKTa
npaBoTBopuocTi. CTPOK ONpHUMIOIHEHHS] HOPMAaTHBHO-NIPABOBUX aKTiB — L€ Mpo-
Mi’KOK 4yacy, NpOTAroM SIKOro cy6’€KT NMpaBOTBOPYOCTi MOBHHEH 3IIMCHUTH Ail
1J1s1 ONPUJIIOAHEHHS! YXBaJ€HOTO HUM HOPMaTUBHO-NPaBoBoro akra. CrniuBaTH
CTPOK TOYMHAE 3 MOMEHTY NPUUHATTS Ta MiANHCAHHSI HOPMATHUBHO-IIPABOBOTO
aKTa B YCTaHOBJEHOMY mnopsiaky. PopmMyBaHHS HOPMATMBHO-NIPABOBOTO aKTa
SIK IOPUANYHOTO NOKYMEHTa Ta Horo mignucanHs (BisyBaHHS) yOBHOBaXKeHUMH
ocobaMU € IPUIUYHUM (PAKTOM IJiS CIIMBY CTPOKY ONPUJIOJHEHHS. Y CTaHOB-
JIEHHSI CTPOKIB [I/I51 OTIPU/IOAHEHHS] HOPMAaTHBHO-NPABOBUX AKTiB MiATBEPIXKYE,
1110 ONPUJIIOJHEHHS € 000B’I3KOM Cy0 €KTa MPaBOTBOPYOCTi Ta CTBOPIOE YACOBI
Mexi [ Horo BHUKOHaHHS. HaljoHanbHe 3aKOHOZABCTBO BCTAHOBJIOE Pi3Hi
CTPOKM [JIl ONPUJIIOAHEHHS HOPMAaTHBHO-NPABOBHX aKTiB. 3TiHO 3 MYyHKTOM
nepwuM Ykasy [Ipesunenta «[Ipo mopsimok odiuifiHoro onpu/I0gHeHHST HOPMa-
THUBHO-TIPABOBUX aKTiB Ta HaOpaHHsS HUMH YMHHOCTi» CTPOK [IJs1 ONPUJIOAHEH-
HSl 3aKOHIB YKpalHH, iHIIKX akTiB BepxoBHo! Panu Ykpainu, akris [Ipesunenra
Yxpainu, Kabinery MinicTpiB YKpaiHU» CTAHOBUTHL He Mi3Hillle AK M ATHAALS-
THIEHHUU TePMiH Mic/s 1X TPUUHATTS Y BCTAHOBJEHOMY MOPSIKY i MiANHCAHHSA.

OnpunofHIOITE HOPMATHBHO-NIPABOBI aKTH BIiANOBIAHO 10 MOPSIKY,
BCTaHOBJIEHOTO 3akoHoM Ykpainu «IIpo moctynm po my6.aidHol iH(popMmalii»,
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MiHICTepCTBa Ta iHIII LEHTPa/JbHi OPraHW BUKOHABUOl BJIANH, MiCLEBi AepKab-
Hi aaMiHicTpalil Ta opraHd MiCIleBOro CaMOBpSiAyBaHHS. ToMmy MoxKeMO 3po-
OUTH BUCHOBOK, 1110 OTNPUJIOAHEHHS HOPMATUBHO-NPABOBUX AKTiB MiHiCTEpCTB
U {HIIKUX _HeHTpasbHUX opraHiB BUKOHABUO! BJIH, MiCLEBUX JleprKaBHUX anMmi-
HlCTpaLIII/I Ta OpI‘aHlB MiCLIeBOr0 CaMOBp#AyBaHHS 3MIMCHIOETbCS HEBiKJaIHO,
ajie He Mi3Hille m’aTH poOOUMX AHIB 3 AHA iX 3aTBEPIUKeHHS K JOKYMEHTa.

HacrtynHum esleMeHTOM TeOpeTHKO-IIPAaBOBO! MOJEJi ONPUIIOJHEHHS HOpMa-
THUBHO-TIPABOBUX aKTiB € 3aCOOM OIpPHJIIONHEHHSI HOPMAaTUBHO-IPABOBUX aKTiB,
SIKi 3yMOBJIeHi (pOpMaMu ONPUJIOAHEHHS: onmy6JiKyBaHHS HOPMATHBHO-TIPABO-
BUX aKTiB, €JeKTPOHHe ONPHUJIIOJHEHHS HOPMaTHUBHO-IIPABOBUX aKTiB Ta OroJIO-
IIeHHS HOPMaTHUBHO-NIPAaBOBUX aKTiB 4epe3 pajio Ta TesebaueHHs. BixnosinHo
no cratrti 21-1 3akony Ykpaiau «IIpo mopsinok BUCBIT/JeHHS Hisi/IbHOCTI opra-
HIiB Jlep2KaBHO! BJIQJIM Ta OPraHiB MiCLeBOro CaMOBpPsilyBaHHS B YKpalHi 3aco-
6amMu MacoBoi iH(popMmalii», 10BeIeHHs 0 BigoMa HaceJieHHS1 3aKOHIB YKpaiHu
Ta {HIIKX HOPMATUBHO-NPABOBUX aKTiB 3MiHCHIOETbCS WLISAXOM 1X O(ilidHOTO
onyOJ/IiKyBaHHSI, BINNOBIAHO 10 3aKOHY, JePXKaBHUMH IPYKOBAHHMH 3aco0aMHU
MacoBol iHdopMauii Ta odiuiiHMMK ApyKoBaHMMM BuAaHHAMH (odiLidHMMM
BUJAHHAMM), BUCBITJIEHHs ay/lioBisyaJbHUMM 3aco6aMM MacoBoi iH(opMaLlil,
ONPUJIIOHEHHS Ha 0(ililHUX BeO-callTax OpraHiB Aep>KaBHO! BJAAX Ta OPraHiB
Micuesoro camoBpsimyBatus [5]. ToMy M0XKeMO BHOKPEMUTH TaKi 3ac00H OMpH-
JIIOJHEHHS] HOPMATUBHO-NMPABOBUX aKTiB: NPYKOBAaHI BUIAHHS; ayNiOBi3yaJibHi
3acobu MacoBol iHdopmauil Ta odiuiliHi Be6-caliTH OpraHiB Aep:KaBHOI BJaAU
Il OpraHiB MicLleBOro CaMOBpSIyBaHHS.

[Ilono MOBM ONpPUJIIONHEHHSI HOPMAaTUBHO-NPAaBOBUX aKTiB, TO Yy KpalHax
3 OJIHI€I0 JIeprKaBHOK MOBOIK O(illiHe ONPHUJIIOJHEHHS HOPMATHBHO-NPABOBUX
aKTiB 3/iHCHIOETbCS BUHSATKOBO AepxKaBHOW0 MoBow0. [ToTpeba onpui/ionHeHHS
HOPMaTHUBHO-TIPAaBOBUX aKTiB JAeKiJIbkOMa MOBAaMH BUHHKae y GaraToHaLiOHAJb-
HUX nepxkaBax. [Ipe3yMmmuisi 3HaHHS 3aKOHY BUMarae, 100 BiH OyB 3pO3yMiIUM
i JoCTYNHUM yciM TpoMajsiHaM, siKi B OaraToHalioHAJIbHINA JepKaBi BUKOPUCTO-
BYIOTb pisHi MoBH [4, c. 109]. Tak, y KopousiscTsi Bebris nuTaHHs MOBH OMpH-
JIIOJIHEHHSI HOPMaTHBHO-IIPABOBUX aKTiB BperysnboBaHe 3akoHoM «[Ipo BUKOpH-
CTaHHS MOB Yy 3aKOHOAABUMX MUTAHHSX ONPU/IIOAHEHHS, yOJiKaLii Ta BBeI€HHS
B Jlil0 HOPMAaTHUBHO-MIPAaBOBUX aKTiB». BiamosigHo no ctatTi 4 BKaszaHOro 3ako-
Hy 3aKOHHU Ticjs X mpomyJbrauii ny0/iKyioTeess B 0iliiHOMY APYKOBaHOMY
BunanHi «Moniteur belge» ¢paHIly3bKO Ta TroJIaHACBKOI MOBaMH. TekcTu
3aKOHIB (ppPaHIy3bKOIO M TOJIJIAHACHKOI MOBAMM IOBHUHHI CTPOTO BiAMOBigaTH
onun onHomy [11]. Hlomo npakTuku YKpaiHu y Bpery/l0BaHHI MOBH OMPUIIIOJ-
HEHHSI HOPMaTHBHO-NIPABOBUX aKTiB MOXKEMO KOHCTAaTyBaTH, LIO lie MUTaHHS
6yJI0 Bpery/lbOBaHO Ha 3aKOHOAaBuoMy piBHi Jqumie y kBiTHi 2019 poky. [Ipo
MOBY OINPHUJIOJHEHHS HOPMATHUBHO-IPABOBUX aKTIiB 3ralyBajocsl BUHSITKOBO B
Yxkasi Ilpesunenta «[Ipo mopsmok odiuifiHoro omnpunofiHEeHHS HOPMAaTHUBHO-
NpPaBOBUX aKTiB Ta HaOpaHHS HUMM UMHHOCTi». 3rigHo 3 myHKTOM 1 ¥YKasy
[Tpesunenta «IIpo nopsnok odiLiiHOro ONPUIIOAHEHHS HOPMATHBHO-NPABOBUX
akTiB Ta HaOpaHHS HUMW YUHHOCTi», 3aKOHM YKpaiHH, iHwi akTh BepxoBHoi
Panu Yxpaiuu, aktu [Ipesunenrta Ykpaiuu, Kadinetry MinicTpiB Ykpainu nipis-
ralTb ONPUMIONHEHHIO ep2KaBHOW0 MoBOK. [10o3a yBarowo BkazaHUM akTOM 0YJI0
3a/MIIEHO MOBY OIPHUJ/IIOAHEHHS HOPMAaTUBHO-NIPABOBUX aKTiB LeHTPaJbHHUX
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Ta I{HIIMX OpraHiB BUKOHABUOI BJAAH, MICLUEBHX AepKaBHUX aaMiHiCTpauii,
a TaKoX OpraHiB MiCLeBOro caMoBpsiLyBaHHs [6)].

UeproBuM esleMEHTOM TeOPeTUKO-IIPaBOBOI MOJeJ/li ONMPHUJIOAHEHHSI HOpMa-
TUBHO-NIPABOBUX aKTiB € NMPUHOMHU Ta IpaBU/a BilOOpa’KeHHS OpPHUriHaMy HOP-
MaTHBHO-TIPAaBOBOT0 akTa B KomifaX. ONpU/IIOAHIOIYM HOPMAaTHBHO-NPABOBUH
akT 4epe3d (opMu onyOJiKyBaHHS B JPYKOBAaHOMY BHJAAHHI UM PO3MIillleHHS
Ha BeO-caiTi, HeOOXiAHO NOTPUMYBATHCS MPABUJ I/ ileHTU(IKALIl TPaBOBOTO
aKTa 3a 03HaKaMH, 110 BinobparkaioTb Horo oiliiHUNA XapakTep i BiApi3HAIOTH
BiJl HU3KH CX0XKUX NOoKyMeHTIiB. [lepenycim mix yac BinoOpaxkeHHS TEKCTY HOp-
MaTHBHO-IIPABOBOT0 aKTa Ha [alepoBOMY UM €JeKTPOHHOMY HOCii HeoOXifHO
nepefaBaTH BCi PeKBI3UTH HOPMAaTHBHO-IIPABOBOTO aKTa, Cepell SKMX: Has3Ba
BUJYy HOPMAaTUBHO-NIPABOBOTO aKTa; Ha3Ba OpraHy, IKUU HOro BUIAB; HAUMeHY-
BaHHs (MOBHE Ta CKOpOYeHe); 1ata NPUHHATTS; HOMEP HOPMaTHBHO-TIPAaBOBOTO
akta. Taki pekBi3uUTH yTBOPIOIOTb TUTYJ (THTYJbHHH JIUCT) MPAaBOBOIO AOKY-
MeHTa. € TakoX peKBi3UTH, §IKi po3MilleHi B KiHIi HOPMAaTHBHO-IIPaBOBOIO
aKTa, i 10 HUX HaJexaTb Micue BunaHHs (Ha3Ba MicTa); maTa MiAMUCAHHS; MOB-
He HalMeHyBaHHs rocaau ocobu (oci6), sika migmucana (mignucanu) TOKyMeHT;
Mpi3BUIlle Ta iHiLiaJd MOCALOBOI 0COOU (oci6), sika mimmucana (migmucasu)
nokymeHT; #oro (ix) ocobuctuii mignuc (CTaBUTbCS TibKM Ha OpMTriHAMi Mpa-
BoBoro gokymenta) [7]. ITix yac BinoGpaXkeHHs TEKCTY HOPMATHBHO-TIPABOBOTO
aKTa HeoOXiJHO He MOPYIIyBaTH CTPYKTYPHOI LiMiCHOCTI, a marnepoBa 4 eJek-
TPOHHA KOTMil MOBHMHHI MICTHUTH BCi CTPYKTYPHi eJleMEHTH OpUriHany HOpMa-
THBHO-TIPaBOBOro akta (mpeamOyJ/ia, KHWra, pO3MiJ, CTaTTs, YAaCTHHA, TYHKT).
Lle came cToCyeTbCsl i Ha3B CTPYKTYPHHUX eJIeMEHTiB HOPMaTHUBHO-IIPABOBOIO
akTa. TakoxK He [IOMyCKaeTbCs BHeCEHHSI OyAb-IKMX 3MiH [0 TEKCTiB HOpMa-
THUBHO-TIPABOBUX aKTiB pPeJaKTOpaMH IPYKOBAHHX BHAAHb UM BiANOBiNaJbHUMHU
ocobamMu 32 eJeKTpoHHe onpuaogHeHHs. OTke, KOMisi HOPMATHBHO-NPAaBOBO-
ro aKTa MOBWHHA BiAMOBiAaTH OpPHWTiHAIy HOPMATHBHO-IPABOBOTO aKTa fK 3a
30BHILIHIMU PEKBi3UTAMH, TaK i 32 3MiCTOM TEKCTY.

[HCTpyMeHTH rapaHTyBaHHS Ta 3a0e3MeyeHHs] aBTEHTUYHOCTI TEKCTIB KOMil
HOPMAaTHBHO-NIPABOBUX AaKTiB HeOOXiAHi /15 TOro, o0 KOXHa 3allikaB/eHa
ocoba OyJsia BIeBHEHA B TOMY, LI10 ONPHU/IIOAHEHUH HOPMATHUBHO-NPAaBOBUH aKT
Bi[lIOBifae MPUUHATOMY Ta MiAMUCAHOMY B YCTAHOBJEHOMY MOPSAKY OPUTiHATY
HOPMATHUBHO-NIPABOBOr0 aKTa. BaXK/MBUM € MPaBWJIO LIOAO MiATOTOBKH TEKCTY
1 30BHILIHBOTO BUIJISLY KOIil HOPMaTUBHO-IIPABOBOT0 aKTa A/ ONPUJIIOAHEHHS
penaktTopoMm oQiliiHOr0 APYKOBAaHOTO BUAAHHS UM BiAMOBifaJbHOIO 0CO00I0 32
eJeKTPOHHe onpu/IofHeHHs. HacaMmnepen TeKCT i 30BHILIHIM BUIJISA KOMil HOP-
MaTHUBHO-IIPABOBOTO aKTa /151 ONPUJIOJHEHHS MOBHHEH (POPMYyBaTHUCS B CTPO-
ridl BianmoBifHOCTI 10 opuriHaay. [licas hopMyBaHHS 30BHILIHBOTO BHPayKeHHS
i TEeKCTYy HOPMAaTHBHO-TIPABOBOTO aKTa B TOMY BUIJISAI, y SIKOMy BiH Oyne
OTNPUJIIOAHIOBATHCS, [TOBUHHA MIPOBOAUTHUCS NepeBipKa Ha Pi3Hi BUIU IOMHJIOK
y TEKCTi Ta Ha BilMOBIAHICTb TEKCTY OPUTiHAJTY HOPMATHUBHO-NPABOBOrO aKTa,
OCKIJIBKH JJIS1 OTIPUJIIOAHEHHST HOPMATHBHO-TIPABOBUX aKTiB € BUMOTa, 110 ONpPH-
JIIOAHEHHUH TEeKCT HOPMAaTHBHO-NIPABOBOIO aKTa MOBUHEH OYTH MOBHOW H diT-
KOIO KOIi€l0 OpUTiHa/My HOPMaTHUBHO-MpaBoBOro akTa. [lomanbiui 3aMiHK B 3MiCT
TEKCTY HOPMaTHBHO-IPABOBOTO aKTa, MiATOTOBJEHOTO AJS ONPHUIIOAHEHHS, He
nonyckaoTbesd. ToMy HeoOXigHO HAa HOPMATHBHOMY piBHI 3aKpinmuTH BUMOTY,
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L0 TeKCTH O(iLiHHO ONPHU/IIOJHEHUX HOPMATHBHO-NPABOBUX aAKTiB € TOYHOIO
KOIi€I0 yXBaJ/eHOro Ta MiANHCAHOTO HOPMATHBHO-IIPABOBOTO aKTa.

[IpaBusa 36epiraHHs OpUTiHAJNIB HOPMATHBHO-IPABOBUX AKTiB € BAXKJIUBUM
KOMIIOHEHTOM TEOPETHUKO-PaBOBOI MOAEJi ONMPUNIOAHEHHS HOPMaTUBHO-NIPaBO-
BUX aKTiB, a/uKe 3a 4ac (PyHKLIOHYBaHHS OpraHaMM Jep:KaBU Ta OPraHU Miclie-
BOTO CaMOBPSIIyBaHHSl CTBOPIOETBCS I1€BHA CYKYNHICTb HOPMATUBHO-IIPAaBOBUX
aktiB. [IpuiiHsATI Ta mianucaHi yMOBHOBa)KeHUMH OCO0aMH B YCTaHOBJIEHOMY
MOPSKY HOPMATHUBHO-NMPABOBi aKTH € OpUTiHaJaMH, siKi HeoOXigHO 30epiraTu
KOXXHOMY i3 cy06’eKTiB mpaBoTBopuocTi. BBaxaemo, uio mpasuso npo 306epi-
raHHS HOPMATUBHO-TIPABOBUX aKTiB MOBUHHe OyTH 3aKpimjieHe HAa HOPMATHUB-
HO-IIPaBOBOMY piBHi i NOLIKMPIOBATHU CBOK [Ai0 HA BCi BUAU HOPMATHUBHO-NIPABO-
BUX aKTiB 6e3 Oylb-KUX BHUHATKIB. KoXXeH cy6’eKT MpaBOTBOPUOCTi MOBHUHEH
YXBaJUTH HOPMaTHBHO-IPABOBHH akT (1le MOXKe OYTH MOJIOKEHHS), IKUM Pery-
JIIOBATHMEThCSI TOPSNOK 30epiraHHs OpHUriHa/liB HOPMATHUBHO-NPABOBUX aKTiB.
O60B’a3k1 11010 36epiraHHs OpUTriHa/NiB HOPMAaTHBHO-NIPABOBUX aKTiB HaHWKpa-
e MOKJANAaTH Ha anapar ado IPUAHYHY CayKOy OpraHy Aep:KaBU UM OpraHy
MiCLIEBOTO CaMOBPSIAyBaHHS, a BiANOBiAaIbHUMHU 0coOaMU 3a 30epiraHHs OpPHTi-
HaJliB BU3HAYATH [XHiX KepPiBHUKIB.

BucHoBku. Ha nigcrasi BUK/IageHOT0 MOXKEMO MiACYMYyBaTH, 1110 TEOPETHUKO-
[paBoBa MoJe/b ONPHU/IIOAHEHHS HOPMAaTHBHO-NPAaBOBHUX aKTiB € HeOOXIAHOH
17151 3a0e3NeyeHHs] TeXHIKO-FOPUIUUHUMU [IpaBUNaMH CTBOPEHHS aBTEHTHUHHUX
KOT# opuriHasy HOPMAaTHBHO-TIPABOBUX aKTiB, FapaHTOBAHOTO AOCTYIY CYy0 €K-
TiB NpaBa [0 TEKCTYy HOPMaTHBHO-NIPaBOBOTrO aKTa, NOCATHEHHS BUCOKOIO pPiB-
HS J0Bipy cy6’€KTiB MpaBa 10 ONPHUIIOJHEHUX TEKCTIB HOPMATUBHO-TIPABOBUX
aKTiB, IPUUHATUX HOPMATUBHO-NIPABOBUX aKTiB Ta (DyHKLIOHYBaHHS y Hep2KaBi
MPUHLMUIY MPaBOBOI BU3HAUEHOCT.
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AHoTanisa

Andpycie JI. M. TeopeTuko-nmpaBoBa Mojelb ONPHUIIOJHEHHS HOPMATHBHO-NPABOBUX
akriB. — CraTTs.

Mertoro cTarTi € hOpMyBaHHSI TeOPETUKO-IIPAaBOBOI MOZeJi ONPHUJIIOLHEHHSI HOPMaTHBHO-Ipa-
BOBMX aKTiB JJI1 CTBOPEHHS TeXHIKO-IOPHAMYHHUX TPABUJ/ JOBEJeHHS N0 3arajbHOr0O BigoMa HOp-
MaTHBHO-NIPABOBUX aKTiB. ¥ cTaTTi IpOaHa/1i30BaHO TeOPETHUKO-IPABOBY MOJeJb ONPUIIOIHEHHS
HOPMAaTHBHO-TIPAaBUX aKTiB, fIKa € HEOOXiAHOIO A5 3a0e3neueHHs HaJeXKHOTO (PYHKIiOHYBaH-
Hsl y Jep:KaBi NPUHILMIY NIPaBOBOI BU3HAueHOCTi. BUOKpeMJeHO CTPYKTYpHI ejleMeHTH TeXHiKH
ONPUJIIOJHEHHSI HOPMATHBHO-TIPABOBUX aKTiB, AKi € mifcTaBoi (hopMyBaHHS 3rajaHoi Mofesi.
OnucaHo cTPOKH, 3acO0U i MOBY ONpHUJIIOJHEHHSI HOPMaTUBHO-NIPaBoBUX akKTiB. Ocob/uBY yBary
30cepe’)KeHO Ha NpuioMax Ta MpaBu/ax BiLoOpaxKeHHs OpUriHa/ly HOPMAaTHBHO-IPABOBOTO aKTa
B Konisix. KoHcTaToBaHo, 1110 Komis HOPMaTUBHO-IPAaBOBOIO aKTa [OBHHHA MOBHICTIO BiANOBigaTH
OpHriHa;y HOPMaTHUBHO-NPABOBOro akra. JloBeseHo, 110 npasuia 36epiraHHs OpUriHa/liB HOpMa-
THBHO-IIPABOBUX aKTiB € BaXK/MBUM KOMIIOHEHTOM TeOPeTHKO-NPaBOBOI MOJeJi ONpPU/IIOLHEHHS
HOPMAaTHBHO-TIPABOBUX aKTiB, al’Ke 3a yac (YHKIiOHYBaHHS OPraHaMH [epKaBH Ta OPraHaMH
MiCLIeBOI'O CaMOBPSIyBaHHSI CTBOPIOETbCS NeBHA CYKYNHICTh HOPMAaTHUBHO-NIPaBOBUX akTiB. Ilpu-
UHATI Ta NiAnucaHi yIOBHOBaXXe€HUMHU 0co0aMU B YCTaHOBJIEHOMY NOPSIIKY HOPMaTHBHO-NPABOBI
aKTH € OpHTiHaJaMH, siKi HeoOXifHO 30epiraTu KoxKHOMY i3 cy6’eKTiB npaBoTBopuocTi. Busnaye-
HO, 110 TPaBMJIO N1PO 36epiraHHs HOPMATHBHO-IPABOBUX aKTiB MOBUHHE OYTH 3aKpiljieHe Ha HOP-
MaTUBHO-IIPABOBOMY PiBHi i MOIIKMPIOBATH CBOIO Mil0 HA BCi BUAY HOPMATHBHO-IIPABOBUX aKTiB 6e3
Gynp-IKUX BUHATKIB. KoxKeH cy6’eKT IPaBOTBOPYOCTi MOBHHEH YXBAJUTH HOPMATHBHO-IIPABOBUH
akT (e MOxKe GYTH MOJIOXKEHHS), SKUM PEryJI0BATUMEThCS OPSANOK 36epiraHHs OpUriHa/iB HOpP-
MAaTHBHO-NIPAaBOBHX aKTiB. 3p00JIEHO BHCHOBOK, 110 TEOPETHKO-TIPABOBA MOLEJNb ONPUIIOLHEHHS
HOPMAaTHBHO-IIPABOBUX AKTiB € HEOOXiNHOWO A/ 3a0e3nedeHHs TeXHiKO-IOPUIAMYHHMH NpaBUIaMu
CTBOPEHHSI aBTEHTHYHHUX KOIH OpUriHa/1y HOPMAaTHBHO-IPABOBUX aKTiB, FAPAHTOBAHOTO AOCTYIY
cy0’eKTiB IpaBa 10 TeKCTy HOPMATHBHO-IPaBOBOIO aKTa, NOCSITHEHHS BUCOKOTO PiBHS NOBipH
cy6’eKTiB IIpaBa 10 ONPHUJIOAHEHUX TEKCTiB HOPMATHBHO-NPABOBUX aKTiB, NPUHHSATHX HOPMATHB-
HO-IIPABOBUX aKTiB Ta (DYHKUiOHYBaHHS y HepxKaBi NPUHUMIY PABOBOI BU3HAYEHOCTI.

Katrouosi caosa: TeopeTHKO-IpaBOBa MOJE/b ONPUJ/IIOJHEHHS HOPMATHBHO-NPaBOBUX aKTiB,
cy0’eKT mpaBa, aBTE€HTHYHA KOIifl, CTPOKU ONPHJIOJHEHHS HOPMATHBHO-NPABOBUX aKTiB, MPHH-
UMM NPaBOBOI BU3HAYEHOCT.

Summary

Andrusiv L. M. Theoretical and legal model for the promulgation of regulatory acts. —
Article.

By way of article € formulation of a theoretical model of legal regulation of legal acts for the
creation of technical and legal rules brought to the title of the legal normative acts. The article
analyzes the theoretical and legal model of the promulgation of the normative and legal acts, which
is necessary for ensuring the proper functioning of the principle of the legal certainty in the state.
The structural elements of the technique of the promulgation of the normative and legal acts, which
are the basis for the formation of the mentioned model, are distinguished. The terms, means and
language of the promulgation o the normative and legal acts are described. The particular attention
is focused on the techniques and rules of displaying the original normative and legal act in copies.
It is stated that the copy of the normative legal act must fully correspond to the original normative
and legal act. It has been clarified that the rules governing the original legal acts are an important
component of the theoretical model of the legal regulatory acts, and moreover, for an hour the
functions of the state authorities and the right to regulate them are legal. Accept and sign up
with approved persons in the established order of normative legal acts, originals, as well as need
to preserve skin and legal issues. It is foreseen that the rule about legal regulation is obligatory
but closed on the legal norm and expand your activity to see all legal acts without any vignettes.
The Leather sub-legal act is guilty of praising the legal act (which may be better), as a rule, the
procedure for legal regulation of legal acts is regulated. The gable has been scrutinized, which is the
theoretical and legal model of legal regulation of the legal acts e necessary for securing the technical
and legal rules of authenticity of the original legal acts, the guaranteed access to the subdivisions
of the law rights to the legal texts of normative legal acts, the adoption of normative legal acts and
functions of the state with the principle of legal recognition.

Key words: theoretical and legal model of the promulgation of the normative and legal
acts, subject of law, authentic copy, terms of the promulgation of the normative and legal acts,
principle of legal certainty.
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CRIMINAL LAW PROTECTION OF BUSINESS ACTIVITIES:
INTERNATIONAL EXPERIENCE

Crime in the sphere of business activity becomes more and more problem
and menacing phenomenon for Ukraine as for the independent, independent
and sovereign state. For a long time, imperfect economic relations are used
by criminals to provide significant own material revenues through corruption,
legalization by “laundering” money obtained by criminal means, engaging in
prohibited economic activities, direct attacks on all forms of property and the
commission of other crimes of an economic nature. Of course, such actions
should not and do not remain without a proper response from the State, they
oblige its law enforcement agencies to combat them [1, p. 41].

This complex crime situation requires the development of a set of scientif-
ically sound measures aimed at ensuring the normal functioning of entrepre-
neurship and countering crimes committed in this area.

Thus, the criminal law of foreign States, as well as the criminal law of
Ukraine, implements criminal law regulation of business activities. This is
largely due to the need to ensure the economic security of the State, compli-
ance with the ban on the penetration of criminal proceeds into the legitimate
sector of the economy. The peculiarities of criminal law protection of business
activities in the criminal law of foreign States are determined by the model
of the economic system and the legal regulation of economic relations in the
State.

The closest criminal law methods of regulating business activities in the
states-former republics of the USSR. In these countries criminal liability for
hindrance of lawful business activity is established.

Perception by legislators of these states of the ideas put in the Model
criminal code adopted at the seventh plenary session of Inter-parliamentary
Assembly of the State Parties of the Commonwealth of Independent States
(resolution Ne 7-5 of 17.02.1996) became the reason for that.

Let’s note that in the majority of criminal codes of the states — the former
republics of the USSR responsibility for preventing of lawful business activity
is established in sections on crimes in the sphere of economic activity: Article
190 UK of the Azerbaijan Republic, Article 187 of UK of the Republic of Arme-
nia, Article 232 of UK of Republic of Belarus, Article 190 of UK of Georgia,

© Ardelyan T. O., 2019
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Article 178 of UK of the Kyrgyz Republic, Article 258 of UK of the Republic
of Tajikistan, Article 238 of UK of Turkmenistan.

The Criminal Code of the Republic of Uzbekistan contains norms provid-
ing for liability for crimes related to obstruction of business activity, illegal
interference in business activity, and other crimes infringing on the rights and
legitimate interests of economic entities [2].

Of course, crimes related to the obstruction of business activities and ille-
gal interference in business activities in the Criminal Code of the Republic of
Uzbekistan should be attributed to: Violation of the procedure for carrying out
inspections and audits of financial and economic activities of business entities
(Art. 192.2), illegal suspension of activities of business entities and/or trans-
actions on their bank accounts (Art. 192.3), forced involvement of business
entities in charity and other measures (Art. 192.4), violation of the licensing
law and the law on permitting procedures (Art. 192.5), unlawful refusal, non-
use or obstruction of benefits and preferences (Art. 192.6), unjustified delay in
issuing funds to economic entities and other organizations (Art. 192.7), illegal
claim of information on availability of funds in accounts of business entities
(art. 19 2.8) [2].

A more correct and accurate definition of the public danger of the crimes
under investigation is the location of v. 365 of the Criminal Code of the
Republic of Kazakhstan, which provides for liability for obstruction of legiti-
mate business activities, in the section “Corruption and other criminal offenc-
es against the interests of the public service and public administration”.

The Criminal Code of the People’s Republic of China does not criminalize
obstruction of legitimate business activities. However in Article 403 UK Chi-
nese the People’s Republic is established responsibility of public servants of
governing bodies, from mercenary motives, abusing office powers, claimed or
registered according to the statement for registration of creation of the com-
pany which does not conform to requirements of the law [3, p. 270].

In the studied criminal laws of the countries of Europe, including the Baltic
States, Latvia, Lithuania and Estonia [4, p. 17], there are no rules on criminal
liability for obstruction of business activities by officials.

The exception makes UK of the Republic of Bulgaria where in St. To the
two hundred eighty second the Section II “Malfeasances” of chapter of the
eighth Special part of “Crime against activity of public authorities and public
organizations” it is established responsibility of the official for refusal in deliv-
ery or delivery with violation of the terms of special permission to implemen-
tation of a certain activity established by the law [5, p. 201-202].

The Criminal Code of Spain provides for liability for opposition to business
activities by other economic entities. Such attacks should include the seizure
of raw materials or essential goods for the purpose of changing prices or caus-
ing significant damage to consumers (art. 281), the use of exclusive informa-
tion to distort competitive prices (art. 284), crimes against the interests of
associations (chap. XIII) [6, p. 90-94].

In the criminal legislation of the Federal Republic of Germany (hereinafter
referred to as the Federal Republic of Germany), offences related to bank-
ruptcy (§ 283, 282 “a”, 283 “c”, 283 “d” of the Federal Criminal Code of
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Germany) are recognized as an infringement of business activity, as well as
restrictions on competition agreement when writing off goods (§ 298 of the
Federal Criminal Code) [8, p. 159—166].

In the French Penal Code, offences that iniringe on business activities are
provided for in Book Three, “On Property Offences and Misdemeanours”.
These include business fraud (art. 313-1, 313-2) and artificial insolvency
(art. 314-7, 314-8) [7, p. 305].

[t should be noted that the criminal law of foreign States provides for liabil-
ity for crimes that form illegal business activities. In the majority of criminal
codes of the states — the former republics of the USSR criminal liability for
illegal business activity and for separate types of crime, relating to illegal
business is established. The experience of the legislator of the States — former
republics of the USSR in establishing criminal liability for illegal entrepreneur-
ship can be very useful for improving the Ukrainian criminal legislation in the
part under study.

Article 372 of the Estonian Penal Code provides for liability for carrying
out economic activities in an area subject to a special prohibition or prohibi-
tion of carrying out economic activities on the basis of the Law on the General
Part of the Code on Economic Activities, as well as for carrying out activities
without a permit for activities in the area where a licence is required. The
qualifying characteristics of this crime in paragraph 2 of the article include
acts: 1) which have caused danger to the life or health of many persons;
2) committed in the sphere of activities related to the provision of medical
services, handling of infectious materials, aviation, railway traffic or the pro-
vision of credit, insurance or financial services.

The subject of the crime is also recognized as a legal entity (pp. 3 and 4 of
the article under study). The Estonian Penal Code also provides for liability
for certain types of prohibited economic activities: illegal trafficking in alco-
hol (art. 375), violation of the procedure for trafficking in tobacco products
(art. 376), illegal removal of additives from liquid fuel subjected to special
marking and trafficking in liquid fuel obtained as a result (art. 376.1), illegal
trafficking in liquid fuel (art. 376.2).

Criminal liability for illegal entrepreneurship in Part 1 of Article 207 of the
Criminal Code of the Republic of Latvia [10]

1) for doing business without registration;

2) without special permission (license) if need of it is established by the law;

3) continuation of the enterprise activity after the order to suspend its
activity, if such actions are committed repeatedly within a year.

Thus, in Part 1 of Article 207 of the Criminal Code of the Republic of
Latvia, the composition of illegal entrepreneurship is defined as formal with
alternative actions. At the same time, administrative prelude is one of the
characteristics of this offence. The qualifying circumstance of illegal business
under Part 2 of Article 207 of the Criminal Code of the Republic of Latvia is
to cause substantial harm to the State or to the rights and interests of the
person protected by law. Also in UK of the Republic of Latvia it is established
responsibility for the banned business activity (Article 208) and fictitious busi-
ness activity (Article 209) [10].
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In the criminal legislation of Europe, the regulation of liability for illegal
entrepreneurship differs significantly from the domestic one. According to
T.D. Ustinova, in the developed countries of Europe and the USA there is no
criminal liability for illegal business activity, is carried out without compliance
with the relevant regulations set out in other branches of law, as in these
countries there is a long-standing and established other legal mechanism,
which includes economic levers and a well-developed system of civil and finan-
cial and tax legislation.

This position of the author should be accepted only in part, since, despite
the existence in the legal systems of foreign States of a “well-developed
system of civil and financial and tax legislation”, criminal law is applied in
extreme cases where the means of other branches of law are insufficient to
prevent any wrongful act.

For example, the Criminal Code of the Republic of Bulgaria provides for
liability for certain acts constituting illegal business activities. Under article
226 of the Criminal Code of the Republic of Bulgaria, liability is incurred if
the perpetrator is used by a State, cooperative or other public organization to
engage in private business activities in violation of established provisions and
to obtain significant illegal income.

Article 234a of the Criminal Code of the Republic of Bulgaria provides for
liability for engaging in foreign trade activities without a permit required by
law or by a decree of the Council of Ministers, or in violation of such a permit.
Article 252 of the Criminal Code of the Republic of Bulgaria provides for liabil-
ity for carrying out banking, insurance or other financial transactions without
the appropriate permission (par. 1) or carrying out a banking transaction in
violation of the established rules (par. 3).

The offence provided for in paragraphs 1 and 3 of this article is a formal
offence. In Subparagraph 2 of Article 252 UK of the Republic of Bulgaria is
established responsibility for commission of the actions specified in Subpar-
agraph 1 of article if as a result of commission of this crime the significant
damage was caused or considerable illegal income is gained. Article 235,
paragraph 2, of the Criminal Code of the Republic of Bulgaria provides for
liability for concealment, sale or transport of illegally extracted timber by
another person.

In such states as France, Germany, Japan, Denmark, Sweden, Holland,
Foland, S]pain, [taly, is established criminal liability for illegal business activity
9, p. 43].

Thus, the criminal legal protection of business activities in foreign States
is determined by the peculiarities of legislative equipment, historical devel-
opment and the level of development of the economy of the State. In those
States where business activities are developed (former republics of the USSR,
countries of Eastern Europe), liability is provided for both obstruction of busi-
ness and other economic activities and for the conduct of business activities
in violation of the procedures of control over such activities by the State. The
experience of criminal law protection of business activities of these states,
in our opinion, is the most useful for improvement of criminal legislation of
Russia at present. In States where business has long been an organic part of
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the economy, criminal law protection of business is carried out through the
application of general rules on economic and official offences.

The experience of the United States in combating business crime shows
this. In that State, the legislative definition of the legalization of criminal
proceeds had been expanded and it was now an offence to carry out the
transaction itself with funds of doubtiul origin, regardless of the fact that the
main offence had been proved. Criminal liability for money laundering in the
USA is established both at the federal level, and in each separate state. The
separate responsibility of establishing and for the so-called “structuring” is
to distribute a large amount of money into small amounts in order to avoid
checks by the administration. Such activities are considered as misleading in
order to conceal suspicious transactions [11, p. 33].

Since the legalization of proceeds of crime consists in any transaction of
money, the opposition to legalization lies primarily in the tracking of cash
and non-cash flows. One of the most effective ways to track cash flows is to
monitor payments. To date, the United States has two of the most common
forms of settlement — checks and credit cards. Both forms of settlements
pass through the federal reserve system and the central bank, which moni-
tor payments using checks and credit cards. America’s anti-money-launder-
ing strategy cannot be described as slender and rational. Despite legislative
innovations, it cannot be said that the federal government has reached the
opportunity to track all illegal transactions with money of doubtful origin. In
addition, the issue of cooperation between law enforcement and control agen-
cies is unresolved. Thus, in the strategy of the American government to com-
bat the legalization of criminal proceeds, 10-12 different federal agencies are
responsible for various directions of its implementation, and the mechanism of
their cooperation has not been worked out [12, p. 283].

An important aspect of international cooperation is the exchange of infor-
mation between the relevant authorities and services involved in the investi-
gation of tax offences. All documents and other information are transmitted
only during personal meetings. Even the best domestic laws in the field of
counteracting legalization cannot be sufficiently effective without the availa-
bility of appropriate instruments of international cooperation.

According to UK experience in the field of counteracting the legalization of
criminal proceeds, each bank of an authorized employee responsible for com-
pliance with the requirements of banking legislation in the field of counteract-
ing the legalization of criminal proceeds. Each year, an authorized employee
must undergo retraining in new legislation, means and methods of counter-
acting this area. A bank employee who has not taken appropriate measures
to counter money laundering shall be liable under criminal law [13, p. 153].

Considering the foreign experience of the countries of the world, it is
worth noting that today the forms of international cooperation in the fight
against crime are very diverse and include: assistance in criminal, civil
and family cases; signings and implementation of international treaties
and coordination (arrangements) on fight against crime and, first of all,
with transnational crime; Enforcement of decisions of foreign law enforce-
ment agencies in criminal and civil cases; Regulating criminal matters and
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individual rights in the area of law enforcement; Exchange of information
is of mutual interest to law enforcement agencies; Joint crime research
and development; Exchange of law enforcement experience; Assistance in
training and retraining; Mutual provision of logistical and advisory assis-
tance [14, p. 80].
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Summary

Ardelyan T. O. Criminal law protection of business activities: international
experience. — Article.

This article explores foreign experience of public administration in organizing law
enforcement activities, including criminal law protection of business activities, because such
crime has serious consequences for any society, about the way to improve and develop the
system of law enforcement agencies, about research of own experience and, at the same time,
to turn to the experience of scientists of other countries in this field.

A more correct and accurate definition of the public danger of the crimes under investigation
is the location of v. 365 of the Criminal Code of the Republic of Kazakhstan, which provides for
liability for obstruction of legitimate business activities, in the section “Corruption and other
criminal offences against the interests of the public service and public administration”.

It should be noted that the criminal law of foreign States provides for liability for crimes
that form illegal business activities. In the majority of criminal codes of the states — the former
republics of the USSR criminal liability for illegal business activity and for separate types of
crime, relating to illegal business is established. The experience of the legislator of the States —
former republics of the USSR in establishing criminal liability for illegal entrepreneurship can
be very useful for improving the Ukrainian criminal legislation in the part under study.

An important aspect of international cooperation is the exchange of information between
the relevant authorities and services involved in the investigation of tax offences. All documents
and other information are transmitted only during personal meetings. Even the best domestic
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laws in the field of counteracting legalization cannot be sufficiently effective without the
availability of appropriate instruments of international cooperation.

Key words: crime, law enforcement agencies, legalization of funds obtained by criminal
means, business activity, criminal law.

AHoTanis

Apdessn T. O. KpuminaibHO-IPaBOBHMI 3aXMCT MiANPUEMHUALBKOI MislIBHOCTI: MikKHa-
ponuui gocixg. — Crarrs.

st crarts mocaimkye 3apy6i>KHUH NOCBIN IepKaBHOTO YIPABJiHHS B OpraHi3alii mpaBooxo-
POHHOI AilJILHOCTI, BK/I0YAlOUH KPUMiHAJbHO-TPABOBUM 3aXHUCT MiANPUEMHHUUDBKOI AislJIBHOCTI.
OCKi/JIbKYM 3JI0UMHM y TiANPUEMHULBKIA HisIbHOCTI MAIOTh CEPHO3HI HACTIAKH s OYIb-sIKOTO
CYCIMi/JIbCTBA, Y CTATTI BU3HAUEHO LU/AXH BLOCKOHA/IEHHS Ta PO3BUTKY CUCTEMH PAaBOOXOPOHHHUX
OpraHiB, 3 ypaxyBaHHSIM BJIACHOTO JOCBify i JOCBily BUEHHX {HIIMX KpaiH y LiH ramaysi.

Binbim mpaBu/bHUM i TOYHHUM BHM3HAYEHHSM CYCIiNbHOI HeGe3NeKM 3JI0YMHIB, L0 PO3CJi-
nyioTbest, € m. 365 Kpuminambaoro komekcy Pecny6aiku Kaszaxcran, sikuii mependadae Bimmo-
BiflaJbHICTb 3a MepeInKo[KAaHHS 3aKOHHIH MiANpHUEMHHULBKIN mismbHOCTI y po3aini «Kopymuis
Ta iHWi KpUMiHaJMbHI NMpPABONOPYLIEHHA MPOTH iHTepeciB Aep:KaBHOI CIyXOU Ta AepKaBHOI'O
YIPaBJIiHHS».

Cunin 3asHauuTH, 0 KPUMiHaJbHE 3aKOHOJABCTBO 3apYODKHHUX HepkKaB Iependadac Bimmo-
Bila/IbHICTb 32 3JI0YMHH, SKi YTBOPIOIOTb HE3aKOHHY MiANPUEMHHULBKY HiSNbHICTb. ¥ O6inblIo-
CTi KpUMiHa/MbHUX KOJEKCiB AepKaB — KoJuiHix pecny6iik CPCP BcTaHoB/eHa KpUMiHaJbHA
BiANOBiJA/IbHICT 34 HE3aKOHHY MiANPUEMHULbKY Mi/IbHICTb Ta 34 OKpeMi BUAM 3JI0UMHIB, 110
CTOCYIOThCSI He3akoHHOTO Oi3Hecy. JlocBin 3akoHOAaBLs mepxkaB — KoJuiiHiX pecrny6aik CPCP
10710 BCTAHOBJIEHHSI KPUMiHAMBHOI BiAOBiAaJbHOCTI 32 HeJserajgbHe MiANTPUEMHHULITBO MOXKe OyTH
Jy2Ke KOPUCHHM IJI1 BAOCKOHAJEHHS KPUMiHAJbHOTO 3aKOHOAABCTBA YKpalHH B LOCJIIKYyBaHiH
YaCTHHI.

BaxknuBuM acmekToM MiXKHapOAHOTO CHiBpOOITHUUTBA € 0OMiH iH(opMaLieo MixK BiAmoBin-
HUMH OpTaHaMH Ta cJyKO6aMH, sKi 6epyThb y4acTb y PO3CJifyBaHHi NOAATKOBUX MPABOMNOPYIIEHb.
Best nokymenTauis ta iHia inopmalis nepefaeTbes JMIlIe Mif yac ocoOMCTUX 3ycTpivedd. Hagith
HaUKpalli BHYTPIlIH] 3aKOHH y cdepi NpoTHAil Jeranizauil He MOXYTb OYTH I0CTaTHBO e(eKTHB-
HUMM 6€3 HasfiBHOCTI BiIMOBIIHHUX IHCTPYMEHTIB MiXKHapOAHOro CHiBPOOITHULTBA.

Karwouosi cnrosa: 3710UMHHICTb, MPaBOOXOPOHHI OpraHu, Jeranisalisi KOWITiB, OxepxKaHUX
3JIOYMHHUM LIJISIXOM, MAiJIOBA AislJIbHICTh, KPUMiHaJ/bHE NPaBo.
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PEAJIIZAIIIY ITIPABA HA CBOBOJIY BUPAJKEHHY:
JOCBII OKPEMHX €BPOIIEMCBHKUX KPATH

ITocranoBka npo6aemu. [IpaBo Ha cBOGOLY BHpaKeHHS € OOHUM i3 (PyH-
nameHTanbHuX (OCHOBOMOJIOXKHUX) MPAB JIOAUHK | HAPKHUM KaMeHeM CHC-
TEeMM JEeMOKPAaTHUHHUX LiHHOCTeH. B Tol Ke uac, He3BaxKalouu Ha IOPUAHYHE
BU3HAHHS JAHOrO MpaBa Ha «PiBHi KOHCTUTYLii», HOTO peasidauis gK y KpalHax
€BponH, Tak i CBiTy € pi3HOMI0. 3 OrJIsiAy Ha Lie BEKTOP HAIIOTO AOCHiMKEHHS
CIPSIMOBYETBCSl CaMe Ha BHBYEHHS JOCBifly peaJisalii 1bOro npaBa B OKPeMHX
€BPOMENUCHKUX KpalHax.

CraH pocaimxkeHHs. Pi3HOMaHITHAM acnekTaM NpaBa Ha CBOOOALY BHpaXKeH-
Hsl npuceaueHo mnpaui: 0. Kupnuenka, K. Hacreuko, T. Cainbko, E. Titko,
C. llleBuyka, 1O. Illemimyuenka, JI. dpmos Ta iHmmx. Bognoyac BapTo KoHcTaTy-
BaTH, 110 MUTAHHIO caMe peaJisalil BKa3aHOTO TpaBa, 30KpeMa B KpaiHax €Bpo-
N4, YBard Maixe He MPUCBAYEHO, 110 | 3yMOBJIIOE aKTyaJ/bHICTb 0OPAHOI TEMHU.

MerTo10 CTATTI € JA0CJiI2KEHHS TO3UTUBHUX | HETaTUBHUX aCleKTiB peaJiisa-
Uil mpaBa Ha cBOOOLY BHpaxKeHHS B OKPEMUX €BDPONEUCbKUX AeprKaBax.

Bukaan ocHOBHOro mMatepiaJy. [HCTUTYT npaB i cBOOOJ JIIOAUHH € OfHUM
i3 HaWBaXK/JMUBIMIMX IHCTUTYTIB NMPABOBOrO CTATyCy OCOOH, SIKUH 00 €KTHUBHO
€ MipHJIOM JOCSITHEHb CYCIiJIbCTBA, MOKA3HUKOM pPiBHS HOr0 LHMBIIi30BAHOCTI.
Anke 3a IOTMOMOrOI0 LBOTO {HCTUTYTY OCOOHMCTICTb HOJIyYa€TbCsl A0 Marepi-
aJbHUX i IYXOBHUX OJiar CYCHiJbCTBA, A0 MeXaHi3MiB BJaay, 3aKOHHUX (OpM
BOJIEBUSIBJIEHHSI i peaJisauil BaacHux intepecis [1, c. 5].

Koncrturyuia Ykpaiuu B cratti 34 nporoJolye, 1110 KO)KHOMY TapaHTYETb-
cs MpaBoO Ha cBOOOAY AYMKU i CJ0Ba, Ha BijbHe BUpPa)KE€HHS CBOIX TMOIJISMLIB
i nepekoHaHb. KoxeH Mmae mpaBo BiJbHO 30upaTH, 30epiraTv, BUKOPHCTOBY-
BaTH | MOLIMPIOBATH iH(OpPMaLil0 YCHO, MUCbMOBO ab0 B iHIUMK croci6 — Ha
CBil BUOip. 3uiliCHEHHST MX TPaB MoxKe OyTH oOMeXKeHe 3aKOHOM B iHTepecax
HaljoHa/lbHOI Oe3neKH, TepuUTopiaabHOI LiJiCHOCTI a00 rPOMAACBKOTO MOPSAKY
3 MeTOl0 3anobiraHHs 3aBOPYLIEHHSIM YH 3JI04HHAM, AJIS OXOPOHHU 3[0pOB’S
HaceJeHHsl, AJ8 3aXUCTy pemnyTauil abo npas iHIIUX JIOAEH, I/ 3anodiraHHs
posroJiolleHHI0 iH(opMaLil, ogep:KaHoi KOH(iAeHUiHHO, a00 /15 MiATPUMAHHSI
aBTOPUTETY | HeymepeKeHoCTi npaBocynns [2].

KoncTuryuiine npaBo K0XKHOro Ha cBoOOLY AYMKH i CJIOBa i Ha BijibHe BHpa-
JKEeHHS CBOIX MOTJIANB i mepeKoHaHb, siK BinzHadae 0. Hlemiyuenko, 3 opu-
JIUYHOI TOYKH 30Dy, MOJATAaE B MOXKJIMBOCTI KOXKHOI OCOOMCTOCTI CaMOCTIHHO

© Bapuuu K. 1., 2019
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BHU3HAYaTH 1151 cebe CUCTeMy MOPa/JbHUX, AYXOBHHUX Ta iHIIMWX LiHHOCTEH Ta
BiJIbHO, 6€3 OyAb-IKOTO ifeOJOTIHHOTO UM [HILIOTO KOHTPOJIO ONpPHJIIOAHIOBATH
CBOI IYMKH, LIJISIXOM BUKOPUCTAHHS OYAb-KUX 3ac00iB X BUPaXKEHHS, Y TOMY
4MCJl, yepe3 NOLIMPeHHS iH(popMauil y ¢GopMi MmorasiiB i nepekoHaHb LIOAO
Pi3HUX NHTaHb MOJITHYHOIO, €KOHOMIYHOIO, KyJbTYPHOIO, AYXOBHOIO KHUTTS
cycminbeTBa i nepxasw [3, ¢. 64=71].

Ha naw norsisn, nosisa B yKpaiHCbKid KOHCTUTYLII OHATTS «cBoOOJA BUpa-
YKeHHSI CBOIX MOTJISIB | MepeKOHaHb» € HACJAIIKOM MEePEeHHSTTS Mi>KHAPOAHUX
NPaBOJIIOIMHHUX CTAHAAPTIB, B SKHUX 3aKPil/IOEThCS MpaBo Ha cBOOOLY BUpa-
xenns (morasinis) (“the right to freedom of expression”), sokpema: 3aranbHoi
Jekaapauii npas JoanHd, KoHBeHL{T mpo 3aXKCT MpaB JIOAWHU i OCHOBOMOJIOXK-
HUX cB06oA, MixKHApOJHOTO MAaKTy MPO TPOMAASHCHKI i MOJITHYHI MpaBa.

dx mimkpecmoetbess y Honosini CreriaspHOTO A0MOBigaua 3 MHUTaHb TIPO
320XOUE€HHS i 3aXMCTy NpaBa Ha CBOOOAY MepeKOoHaHb i IX BiJbHE BHpaKe€HHS
nana A6ima Xycce#Ha, CyTTEBMM aclleKTOM MpaBa Ha CBOOOILY MepeKOHaHb
i IX BiJibHE BHpaXKeHHS € JBOEAMHA KOHLEMLisi cBOOOIH, KA JIEXKHUTb B OCHOBI
uboro npasa. Llg nBoennHa KoHUeMNLis cBOOOAM 3HAYHOIO MipOl0 BH3HA4ae Ti
chepu, Ha sKi PO3MOBCIOMKYEThCS 3aXUCT LbOro Npasa. J[BomMa OCHOBHUMHU
eJleMeHTaMH KOHLEMNUil cBoOOAM € «cBoOOAa NOCTYMy A0 IepxKaBu» i «cBoHoaa
Bifl nep:kaBu». [lepuinii ejeMeHT CTOCYEThbCS ydacTi iHAMBiMyymMa B crpaBax
nepxKaBu. B HbOMY MPUCYTHIN MOJATKOBUH BiATIHOK «KOJEKTUBHOCTi», i 3 HbO-
ro BUTIKalOTh MpaBa iHAMWBiAyyMa Ha 3i0paHHS i CTBOPEHHS CBOIX OpTaHi3awlii.
Jlpyruii esleMeHT CTOCYETbCS OCOOMCTOrO XKHUTTS iHAMBiAyyMa i mepenbavae
HWOTO YCECTOPOHHIO OXOPOHY Bif OyIb-KOTO0 HENPaBOMipHOTO 30BHIILIHBOTO
BTPy4aHHS. Y TaKOMY BHIAJAKy JAep:KaBa B MPUHIMII He 3000B’si3aHa 3abes-
neyyBaTH Le MpaBoO LIISXOM 3aCTOCYBAaHHS MO3UTHBHUX 3axofiB. [lep:kaBHi
opraHu 3000B’s3aHi BTpy4yaTHCs JIMIIE B TUX BUIMALKaX, KOJNHU BiJbHe BUPaKeH-
HSl NIepeKOHaHb Oe3nocepeqHbO 3adilnae Npasa iHIIUX {HAUBIAYyMiB ab0 SIBJISE
co60I0 MPsIMY 3arpo3y ISt cycrinbeTsa [4, ¢. 6].

Bituusnsna pocnigauus JI. fApmog, posrasigaouu cBobony BUpPaKeHHS
MOTJISIAIIB JIIOAWHU SIK TIPUPOJHE MPABO Ta Cy0 €KTHBHE IOPUIUUHE MPaBo, AiHIIia
BHUCHOBKY, 110 CBOOOAA BHPaXKeHHS MOIVISANB JIOIUHU K IPUPOJHE NIPaBO — Lie
MOXKJIUBICTb JIIOMUHU BUpaXKaTH BHYTPIIIHbO Ta HA30BHi, B OyIb-AKid (opmi
CTaBJIeHHS] HMOBipHICHOrO XapakTepy A0 TeMepillHiX, MUHYJUX YU MauOyTHIiX
SIBMIL, TIPOLIECiB, MoK, (haKTiB mificHOCTi abo naBaTw ix owuinky [5, c. 12]. Cso-
6ona X BUpaxKeHHS MOIVISALIB K Cy0 €KTHBHE IOPHUAMYHE MPaBO — 1€ MOXKJH-
BiCTb JIIOAMHU BiJIbHO BUPaXKaTH CBOI MOTJISIAN, 30UpaTH, LIYKATH, ONePKYBaTH,
tikcyBaTH, 36epiraTv, BUKOPHUCTOBYBATH i MOIIMPIOBATH iHpopMaliio Ta inel
YCHO, NMCHbMOBO a0 B iHLIMK croci6 Ha cBiil BUGip [6, c. 381].

dyHaamMeHTaNbHa BaXKIMBICTb CBOOOH BUpakeHHs (MOrnsiiB), BKAOUAOYH
NPUHLMIM Pi3HOMAaHITTA I MJIIOpasi3My, [oJsrae B TOMY, L0 BOHA OJHOYACHO
33 CBOEIO CYTTIO € SIK BAXKJIMBUM i{HCTPYMEHTOM 3aXUCTY BCiX iHIIMX Mpas, TaK
i ocHOBHHMM esnemeHTOM Aemokparii [7, c. 3].

HesBaxkaloun Ha 0puAHYHE BU3HAHHS LbOTO NpPaBa Ha «PiBHi KOHCTUTYLIl»,
Horo peaJisalis ik y kpaiHax €Bpomn#, Tak i CBiTy € pi3HOIO.

3rinHo 3 BHcHOBKamMu MixHapoaHo! nmpaBo3axucHol opranizauii Freedom
House, sgka 3aiMaeTbcs MIATPUMKOIO 1 JOCJHIMKEHHSIM CTaHy JAeMOKpaTii,
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MOJIiITHYHUX CBOOOJ i AOTPHMaHHS OCHOBHHUX IIpaB JIIOAWMHHM B Pi3HUX KpaiHax
CBiTy — 3a OCTaHHE JAECATHJITTH CIOCTepPiraeTbCs CBITOBA TEHIEHLid MOTip-
LIeHHs cTaHy cBo6oaM 3aco6iB MacoBol iH(opMmallii; HOBi (hopMHU pernpeciil Bif-
OyBalOTbCA SIK Y BIAKPUTHX CYCII/JbCTBAX, TaK i B aBTOPUTAPHUX JeprKaBax.
[linkpecaoeThbes, 110 1S TeHOEHIis € HalbiIbLI TOCTPOIO B €BPOMi, fiKa paHile
BBakasacsl 6acTioHOM ycTajeHuX cBooon [8].

Cnpo6yeMo HOCHIIUTH IOCBiL OKPEMMX €BPOMEHChKUX KpaiH B cepi peadi-
3allil JaHOro Mpasa.

Hlgeyis. Tlepenycim xotinocst 6 mouatu 3i LlBelil, ockinbKy came BoHA € pojio-
HauyaJbHHLEIO MEPLIOTO B CBITi 3aKOHY, KUK OXOPOHSIB cBoOOMY coBa. Bxke moHan
JIBa CTOJITTS B KpaiHi HagaeTbcsl 0coO/MBA 3HAUMMICTh MpaBy Ha CBOOOAY BHpa-
xeHHs (MOrsisiniB), sike BU3HAHe BaXKJIHBUM JEMOKPATHUHHMM [1PaBOM.

®akruuno llBewis e exuHOI KpaiHOIO, e MHTAHHS CBOOOAHM INpecH, cBOOO-
¥ BUpaXKeHHs Ta cBoOOMM iH(opMallil, a TaKOXK BiIMOBiAaNbHICTb 32 1X MOpPY-
1eHHs JeTanbHo nponucaHi y KoHcTuTylil, a He y 3aKOHAaX 4M MiA3aKOHHUX
akrax [9, c. 136].

Y UlBewii rapanTyeTbCs MPaBO MATH AYMKY PO OYIb-1110 i TOBOPUTH ManKe
BCe, 110 xoueTe. By MaeTe mpaBo BiJbHO camMOBHpaxaTucs Mo papnio, Tesneba-
ueHHIO Ta B [HTepHeTi. OCHOBHHE 3aKOH MO CBOOONY BHUpakeHHs (morsisiiis)
BHM3Hauae Ui npasa. BiH Takoxx onucye Te, 110 He [03BOJIEHO, HAaNpUKMAL,
HakJien yu ny6JiuHe oOpaKeHHs iHILOI JIOAWHH. 3aKOH 0YJIO PO3LIMPEHO Pa3oM
i3 po3poOKoI0 HOBUX 3ac00iB MacoBol iH(popmMauil. [IpuK/Iagy MOXKIUBUX 3J104HU-
HiB mpoT OCHOBHOr0O 3aKOHY NpO CBOOOLY BUpaKeHHS MONJISAAIB BKJIOYAIOTh
(iIbMU 3 eJleMeHTaMH CeKCyaJlbHOTO0 HAaCcUJbCTBA UM 3arpo3y Oesmnelli KpalHU
YW CYyCHiJbCTBA depe3 myOJiKallilo 4Oroch, WO CTOCYEThCS 3paAMd UM ILMUTYH-
ctBa. CBoOO#A MpecH 03Hayae, L0 KOXKEeH MOxKe BilbHO MyOJiKyBaTH KHMIH,
JKYpHaJ/Id Ta raseTd 3a cBOIM OakaHHsAM. [lepkaBHi opraHu He MaloTb MpaBa
nepeBipsiTh abo LeH3ypyBaTH Te, 10 OyJ0 HAaMHWCAHO 3asjajeriib. Dyab-xTo
Mae TpaBo MoLIMpIOBaTH OylIb-Ky iH(opMmaLilo, 110 iM Noao0aeTbes, y APyKO-
BaHOMY BMIIi 32 YMOBH JOTPMMaHHsA 3aKoHomxasctia [10].

Y crarri 5 Posniny 1 OcHoBHOTO 3aKoHY Mpo cBOGOAY BUpaxeHHs (morsis-
1iB) BKasyeThCs, 110 Oyab-Ka 0c00a, SKiH J0pydeHo MPUAMATH PillleHHs 1100
3JI0BXKHBaHb CBOOOMOI0 BUPaXKeHHS TOIVIAAIB ab0 iHIIUM crocoboM HarJasay 3a
NOTpUMaHHAM 11boro OcHOBHOTO 3aKOHY, MTOBMHHA MaTH Ha yBasi, 110 cBoOOAA
BHpaKeHHS TOTJISIAIB € OCHOBOIO BiJIbHOTO CycmiibcTBa. BiH abo BoHa MOBUHHI
CIPSIMOBYBATH CBOIO yBary 3aBxKAW Ha MeTy, a He Ha MaHepy BuKjany. ¥ pasi
CyMHiBiB — BuMmNpaBmaTH, a He sacymkyBatu [11, c. 202]. Ha nam norssn,
BKa3aHa HopMa BigoOpaxkae OCHOBHUHM MNPUHLHMI, SKHH € (PyHAaMeHTaJbHUM
B 3abesrneueHHi BKazaHoro npasa B [IBewii.

Jlumea. Binnosinno no cr. 25 Koncruryuii JlutoBcekoi Pecrybitiku KoxkeH
Mae NpPaBO Ha BJIACHi NMepeKOHaHHs Ta X BiJbHe BUpPakeHHs. HixTo He moBu-
HeH IMepellKoIXKaTH LIyKaTH, OTPUMYyBaTH abo NepenaBaTd iH(opMalilo Ta
inei. CBo6oza BUpaXKeHHS NMepeKOHaHb, TaK CaMo, K OTPUMAaHHS Ta Nepenaya
inpopmalii, He MOXKe OYyTH oOMexKeHa iHaKlIlle, Hi>K 3aKOHOM, KOJIH 1ie HeoOXil-
HO JJIST 3aXMCTY 3I0POB’Sl JIIOAWHU, YeCTi YU TiHOCTi, TPUBATHOTO >KUTTS YU
MopaJi abo /s 3aXUCTy KOHCTUTYyLiHHOTrO naxy. CBo6oga BUPaKeHHS MepeKo-
HaHb Ta MepenaHHsl iH(opMalil MOBUHHA OYTH HECYMICHOI 3 KpPUMiHAJbHUMH
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JiIMH — PO3NaJII0OBaHHAM HalliOHAJIbHOI, PACOBOI, peJliriiHOl YM COLiabHOI HeHa-
BUCTI, NiaOyploBaHHSM 10 HACHUJIbCTBA UM AUCKPHUMIHALl, a TAKOXK 3 HaKJ/elnoM
i nesindopmauieto. ['pomMansgHu MawTb MpPaBO OTPUMYBATH B YyCTAHOBJIEHOMY
3aKOHOIABCTBOM MOPSAKY Oyab-iKy iH(opmauito, 1o 36epiraeTbcsi MOA0 HUX
Jlep>KaBHUMH ycTaHoBamu [12].

BinnosinHo no crt. 9 3akony Jlutosebkoi Pecnybuaiku «I[Ipo iHpopmyBan-
Hfl CYCHiJIbCTBA» KOXKHA 0c00a Mae NpaBo MyO/iYHO KPUTHUKYBATH MAislIbHICTb
JIep>KaBHUX OPraHiB i YCTaHOB, OpPraHiB i yCTaHOB CaMOBpPSIAYBaHHS, a TaKOX
nocanoBux oci6. ¥ Jlutoscekill Pecny6aili 3a60poHsieTbesl NepecaifyBaHHS 3a
kputHuky [13].

Y cr. 2 3akony Jlutoscekoi Pecny6aiku «Ilpo indbopmyBaHHS cycmiibCTBa»
HalaeTbCsl BU3HAYEHHS! OCHOBHUX MOHATb JAHOTO 3aKOHY. Tak, B aclekTi Hallo-
ro JIOCJiKeHHs 3BepTae Ha cebe yBary m. 36 BKasaHOI CTaTTi, Ie MiCTUTBbCS
BH3HAUEHHS TMOHATTS «IOIJSA», Mifl SKUM PO3YMIIOTbCS «TaKi, 110 MOJAIOTb-
cs B 3acobax iH(pOpMyBaHHSl CyCHi/JbCTBA, TOYKA 30pY, 3HAHHS, NPUMYLIEHHS,
pO3yMiHHS, IyMKH a00 KOMeHTapi Npo ifel 3arajbHOro XxapakTepy, OLiHKH (ak-
TiB i 1aHUX, ABUIL a00 MO/iH, BUCHOBKU UM 3ayBaKeHHS MPO 3BiCTKHU, MOB’A3aHi
3 peafbHUMU Tofismu. [lorsisgn Moxke TpyHTyBaTHCS Ha (pakTax, 0OTPyHTOBa-
HUX apryMeHTax i 3a3BHuUad € cy0’e€KTMBHHUM, TOMY BiIHOCHO HbOTO He 3aCTO-
COBYIOTbCSI KpUTepil paBay i TOUHOCTI, OfIHAK BiH Ma€ OYTH BUPaKe€HUH YeCHO
i eTuyHO, Ge3 CBiIOMOro NPUXOBYBAHHSA | BUKPUBJEHHs (aKTiB i ganux» [13].

Ha mouartky 2019 poky mpuBepHyB 10 cebe 4HUMaso yBard 3 GOKY JIUTOB-
cbkoro cycminbeTBa 3akoHonmpoekT No XIIIP-3118 mpo BHeceHHs 3MiH 10 cTa-
teir 19, 31, 34 (1), 48 ta Honmatky 3akony Jlutoschbkoi Pecny6aiku «[Ipo
iH(hopMyBaHHSI CYCITiJIbCTBA» [14], B SKOMY MICTHJIUCS, 30KpeMa, MOJIOXKEHHS
o0 3a60pOHU PO3MilllyBaTH B 3aco6ax macoBoi iHdopmauil — iHdopmauil, 3a
JIOTIOMOTO0I0 SIKOI, 30KpeMa, «MoxKe OYyTH, HalpHKJaj, CIIOTBOPeHa iCTOpUYHA
nam’satb JIutoBchkoi Pecrny6uiku, cTUMYyJ/t0BaTHCS HeOOBipa i HeBIOBOJEHHS
craHoM JIUTBH Ta il IHCTUTYTIB, IEMOKPATUUHUM J1aJIoM, 0O0POHOIO KpaiHH, sKa
MOKe MaTH Ha MeTi IparHeHHs A0 MOrJHOJeHHS HalioHaJIbHOTO i KYJbTYpPHOIO
pO3MeXKyBaHHS, oc/aabjeHHsI HaUjoHa/J bHOI caMOOYTHOCTI i IPOMaisiHCHKOCTI,
ocsaabieHHsl PillydyoCTi TPOMaAsiH 3aXHUIIATH CBOIO Aep:KaBy UM iHIII MINSAXH
HaJaHHS CIPSIMOBAHOTO TMPOTU iHTepeciB HalUioHa/lbHO! Ge3neKu JIMTOBCHKOL
PecnyOsiku BnJMBM Ha JeMOKpaTiilo, BHOOpUi NpouecH, NapTidHy CHCTeMY
kpainu» [15].

Azepbaiidoxncan. BinnosigHo no ct. 47 Konerutyuii Asepbaiimkancbkoi Pec-
nyOJiKH KOXKeH BoJiofie cBoOOIOI0 AyMKHU i cioBa. HixTo He mMoxe OyTu npu-
MYLIE€HHH 0 BHpaXKeHHS CBOIX AYMOK i MepeKoHaHb a0o BiAMOBH Bii HuX. He
JIOTIYCKAIOThCS ariTauis i mpomaraHaa, siKi pos3naJjioloTh PacOBUH, HallioHAJb-
HUH, peJriMHUU, coLjaJbHHUU i 3aCHOBAaHHMM Ha Oydb-IKMX IHIIUX KPUTepisix
po36part i BopoxHneuy [16].

3rinHo 3 mosoxkeHHsMH cT. 3 KoHcTtutyuifiHoro 3akony AsepbaiIKaHCbKOI
Pecny6aiku «[Ipo pery.moBaHHs 3nilicHeHHS npaB i cBoOo MOAUHU B Azepbat-
mxaHcbkin Pecry6aini», nepen6aueni Koncruryuiero Azepbaumxkancbkoi Pec-
nyOJiKY | Mi>KHapOAHUMHU JOTOBOPAMHM, YUaCHUKAMHU SIKMX € AsepOaiKaHCbKa
Pecny6.sika, mpaBa i cBoOOIM JIOAUHU MOXKYTb OOMEXKYBaTHUCS TiJbKH 3aKO-
HoM. O6MerkeHHs, sIKi BBOAATbCS BiTHOCHO MpaB i cBOOO JIIOAWHH, He MOBUHHI
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3MIHIOBATH CYTi JAHUX NpPaB i cBOOOX; IMOBHHHI OyTH CIPSAMOBAHI Ha 3aKOHHY
1isb, nependaueny Koncruryuiero Asep6anmkancbkoi Pecry6aiku i uum Kon-
CTUTYLIHHUM 3aKOHOM, i OyTH CMiBpo3MipHUMHM 3 gaHoo Limo. [Ipasa i cBo-
6onu, HapiBHI 3 migcTaBamu, BKasanumu y udactudi III crarti 71 Koneruryuii
Aszepbanmkancbkol Pecry6/Tiki, MOXYTb 0OMeXXYBaTHCS 3 METOI0 rapaHTyBaH-
Hs 3[iHCHEHHS i 3aXWCTy mpaB i cBoOO[ iHIIKX Jtoged. Bkazana y cr. 47 Kon-
CcTUTYLIl cBO6OAA CJI0BA, HAPiBHI 3 iHIIMMH MiACTaBaMH, MOXKe 0OMeKyBaTHUCS
B iHTepecax JeprKaBHOI 0e3MeKH, /sl 3aXUCTy 3[0POB’A i MopadJi, mpas i cBo-
6ox iHILIKUX 0cCib, 3 METOI0 MOTepelKeHHSI 3JI0UMHY, B TOMY YMCJi AJs 3amnobi-
FaHH§l 3aBOPYLUEHHSM, AJIS 3aXUCTy TPOMaJCbKoi Oe3nekH, /15 3abe3nedeHHs
iHTepeciB TepuTOPiaJbHOI LiMiCHOCTI Mep:KaBH, AJsS 3aXHUCTy aBTOPUTETY abo
npaB {HIIKUX OcCib, A/ MomnepeaKeHHs 0OHApOAyBaHHS iH(popMalil, OTpUMaHOL
B CEKpPeTHOMY MOpsAKY, abo 3abe3rnedyeHHsI aBTOPUTETY i HeylepemKeHOCTi
cyny [17].

B To#i xe uac (axkTHuHa peasisalis BKazaHOro mnpaBa B AsepOaumxaH-
cekin Pecmy6umini, 3a caoBamu Komicapa Pagm €Bponu 3 npas monunu [yHi
MisToBuu, gK i paHillle 3HaXOMUThCS Tif 3arpo3oto. Haragyrouu mpo pilieHHS
€BpoOMNencbKOro Cyay 3 MpaB JIOAWHH, B SKMX OCOOJNHBO Bi3HAUAEThCS TaKa,
10 BHUKJWKAE 3aHENOKOEHHS, MPAaKTHKA JAOBIJBHOTO 3aTPUMaHHS i TPUMaHHS
migx BapToio ocib, fKi KPUTHUKYIOTb yPsA, aKTHUBICTiB IPOMaAsHCbKOTO CYCHiJb-
CTBA Ta NPABO3aXUCHUKIB, LIJISIXOM BiANOBIIHUX MePECainyBaHb i 3JI0BXKUBAHHS
KpUMiHaJbHHAM NIPAaBOM B MOPYILIEHHS MPUHLKINY BEPXOBEHCTBA Npasa, Komicap
HaroJiocu/a, 10 «3BiJIbHEHHS BCiX ocib, ki mepebyBaloThb Mil BapTOl 4depe3
BUCJIOBJIEHHS] HUMM CBOIX IyMOK, [TOBMHHO 3a/MILATHCS OOHHUM 3 MNpPiOpUTET-
HUX 3aBlaHb». BoHa TakoX 3HOBY 3akKJjWKaja A0 AeKpUMiHajiszauil audamanii
B AsepGarimkancekiit Pecry6aini [18].

3arasom 3a nincymkamu JlenapraMmeHTy iH(popMauifiHoro cycminbetBa Panu
€Bpony, ki Bino6paxeni y 3BiTi «CBobona Bupaxenus y 2018 poui», Haro-
JIOLIYEThCS, 110 CBOGOAa BUpaxkeHHs (MONIsLIB) € HEOOXIMHOK MepenyMOBOIo
JeMOKpaTU4yHO! Oe3MeKH i 3acJyroBye HaWBHILOl yBaru AeprKaB-ujeHiB Cbo-
ronHi, sx Hikosu. [locsinoBHi owiHKKM cTaHy cBoGoaM BHpaxkeHHS B €Bpomi
3a OCTaHHI I'SITb POKiB MOKa3aJ/H, 10 3arpo3U LbOMY SIKOPIO JAE€MOKPAaTHUHHX
CYCIIICTB 3pOCTAOTh M0 BChOMY KOHTHHeHTY [19, ¢. 3].

BucHoBku. Pe3ioMyrouu BHK/IaJeHe, BApTO 3ayBaxKUTH, LIO JIOAHMHA 34
CBO€I0 TIPUPOAOI0 € COLiaNbHOIO0 iCTOTOI0, BOHA Mae NMoTpeby y CHiJKYBaHH]
3 iHIIKMMU JoAbMHU. HamaromkeHa i BijibHa KOMYHiKallisi CHpUsie He TiJIbKU
KpalloMy pPO3YMiHHIO OIMH OJHOro, ajse i gonomarae y mnoOymoBi BiJbHOTO
JeMOKPaTHYHOrO CYCHi/JIbCTBA, 1€ KOXKEH MOXKe BiJbHO BHUCJOBJIIOBATHUCS Ta,
110 HaHroJioBHille, OyTH mouyTuM. lleprkaBa TMOBHHHA TapaHTyBaTH IPaBo
Ha CB060I[y BHPaXXeHHs He TIIBKU «Ha namnepi», ane i «Ha mpaktuui». IIpo-
BeleHUH aHaJji3 OCBinLy peasizauil mpaBa Ha CBO6OILy BHUpa)KeHHsI IOKa-
3aB, W10 32 HABHOCTI MOSUTHBHOIO MPHKIANy peasizauil nmpasa Ha cBobony
BHPaXKEHHS MOJAEKYH IeMOHCTPYEThCS i CHCTEMHE MOPYLIEHHS LbOrO NpaBa
Ta/a60 CTBOpPEHHS PisHOMaHITHUX MepewKon y voro peaJgisauil. k He npu-
KpO KOHCTaTyBaTH, aje CBiTOBAa TeHMAEHLIs pyXaeTbCs B HANPSMY 0OMeKeHHS
3a3HAYEHOTO IIPaBa.
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AHoTanisa

Bapnuu K. I. Peanizauis npaBa Ha cB0001y BUpPaKEHHS: JOCBiJ OKPeMHUX €BPONEHCHKUX
kpaiH. — Crarrs.

CraTTd npucBsueHa JOC/IKEHHIO NOCBiLy peasisauil cBOOOIM BHpPaxKEHHS B OKPEMHUX €B-
poneficbkux KpaiHax, a came B llIBewii, JIutsi ta Asep6aiinkani. [IpoaHanizoBaHo KOHCTHTYLIT
BKa3aHHUX Jep:KaB, OCHOBHI 3aKOHOJAaBYi aKTH 1100 CBOOOAM BHpaxKeHHS Ta MPaKTHKY IX pea-
qizauii. CtaTTs MiCTUTh aKTyaJbHi y3arajbHeHi BUCHOBKH LIOJ0 CTaHy CBOOOAM BHUpPaKeHHS B
€Bpori Ta cBiTi.

[IpaBo Ha cBOGONY BUpaXkeHHs € ONHUM i3 (hyHIAMeHTa bHUX (OCHOBOMOJIOKHHUX) MPaB Jio-
JIMHY | HapDKHHUM KaMeHeM CHCTeMH NeMOKPaTHMYHHX LiHHOCTeH. B Tol ke yac, He3BaXkaouu
Ha IOpHAMYHEe BU3HAHHS JaHOrO NpaBa Ha «piBHi KOHCTUTYLil», HOro peasisauis siKk y KpalHax
€Bpony, Tak i y cBiTi 3arajgom € pi3HOIO.

InctuTyT npas i cBo6OJ JIOAWHU € OAHUM i3 HAMBAKJIUBILIMX IHCTUTYTIB MPABOBOTO CTAaTyCy
0co0H, SIKUH 00 €KTHBHO € MipWJIOM JOCATHEHb CYCHiJNIbCTBA, TMOKA3HUKOM pPiBHS HOTO LUBIJIi-
3oBaHOCTi. AlKe 3a JONOMOTOIO LIBOTO {HCTHUTYTY OCOOUCTICTH JOJYYaE€ThCsl O MaTepialbHUX i
NYXOBHUX OJ1aT CYCIi/JbCTBA, 10 MeXaHi3MiB BJaid, 3aKOHHUX (DOPM BOJIEBUSIBJIEHHS i peasisaLil
BJIACHHX iHTepeciB.

JlronMHa 3a CBOEK NPUPOMAOI0 € COLiaNbHOIO iCTOTO, BOHa Mae moTpely y CHiJKYBaHHI 3
iHwMu JrogbMu. HagmaromkeHa i BisbHa KOMYHIKalisi cripusie He TiJbKH KPalIOMY PO3YMiHHIO
OIMH OJIHOTO, aje i Jormomarae y roOyaoBi BiJIbHOTO JeMOKPATHYHOTO CYCHiJIbCTBA, A€ KOXKeH
MO2Ke BiJIbHO BUCJIOBJIIOBATUCS Ta, 110 HAWUTOJIOBHIlIE, OyTH MouyTHM. JlepKaBa MOBHUHHA rapaH-
TYBaTH NPaBo Ha CBOOOLY BHpaKeHHS He TiMbKH «Ha marmepi», asne i «Ha mpaxkTuli». [IpoBeneHun
aHaJli3 JoCBiny peasnisalil mpaBa Ha cBOOOJY BHpaKeHHs MOKa3as, 110 338 HASBHOCTI MO3UTHBHOIO
NpUK/IaLy peasisalil npaBa Ha cBOOOLY BHPaXKeHHS MOAEKYIH IeMOHCTPYETbCS i CUCTEMHE TI0pY-
LIEHHS BOTO MpaBa Ta/abo CTBOPEHHS Pi3HOMAHITHUX MEpeLIKo y HOro peasisauii.

Karouosi caosa: cBobona LIyMKH i cjoBa, cBoOOLAa BUPaXKeHHs, €Bpona, peaJisalis, L0CBil.

Summary

Barnych K. I. The realization of the right to freedom of expression: experience of
certain European countries. — Article.

The article is devoted to exploring the experience of exercising freedom of expression in
some European countries, namely Sweden, Lithuania and Azerbaijan. The analysis indicated the
constitution states the basic legislation on freedom of expression and practical implementation.
The article contains the current findings on the state of freedom of expression in Europe and
worldwide.

The right to freedom of expression is one of the fundamental (fundamental) human rights
and the cornerstone of the system of democratic values. At the same time, despite the legal
recognition of this right at the “level of the constitution”, its implementation in the countries
of Europe and the world is different.

The Institute of Human Rights and Freedoms is one of the most important institutions of
the legal status of a person, which is objectively a measure of the achievements of society, an
indicator of its level of civilization. After all, with the help of this institute, the person joins
the material and spiritual benefits of society, the mechanisms of power, the legitimate forms of
expression of will and the realization of their own interests.

Human is by nature a social being, he needs to communicate with other people. Well-
established and free communication not only contributes to a better understanding of each
other, but also helps to build a free democratic society where everyone is free to speak and,
most importantly, to be heard. The state must guarantee the right to freedom of expression not
only “on paper” but also “in practice”. The conducted analysis of the experience of the exercise
of the right to freedom of expression showed that, in the presence of a positive example of the
exercise of the right to freedom of expression, systematic violation of this right and / or the
creation of various obstacles to its implementation is also demonstrated.

Key words: freedom of thought and speech, freedom of expression, Europe, realization,
experience.
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O. B. Kanycmin

A®EKT Y KPUMIHAJIbHOMY IIPABI YKPATHU:
ICTOPII MIUTAHHS TA CYYACHHUM CTAH IIPOBJIEMHU

IMocranoBKa mpoGiaemu. 3akoHoM YKpainu Bin 6 rpynus 2017 p. (nabys
yunHocTi 12 ciung 2019 p.) m. 7 u. 1 cr. 67, cr. 116 T1a cr. 123 KpuminasibHo-
ro xogekcy Ykpainu (nani — KK Ykpaiuu) 6ynu BUKIameHi y HOBiM penakiiii.
[TosiBa uMX MoJIOKeHb He Oysa 3yMOBJeHA Hi moTpebGaMu BiTUHU3HSHOI CYAOBOI
NPaKTHUKH, Hi HALiOHAJbHUMH TEOPETHUHHMH PO3poOKaMH y cdepi KpUMiHA/b-
HO-[IPaBOBOI NPOTUMI! 3/I04MHAM, BUMHEHHUM Yy CTaHi CUJIBHOIO AYLIEBHOTO XBHU-
JIIOBaHHSA, i cTaja HacjigkoMm patudikauii YkpaiHowo CrtamOynbCbKoi KOHBEH-
uii 2014 p. IIpoTe HOopMHM LIOKO persiaMeHTalil BiANMOBiAAJBHOCTI 3a 3JI0YHHH,
BUMHEHi B 0COOJHMBOMY €MOLIHHOMY CTaHi, MalOTb i BiTUM3HSHY OaraToJiTHIO
icTopito, BUBUEHHS $IKOI O3BOJUTb BUSBUTH HENOJIKM Ta MepeBaru K Hauio-
HaJIbHOTO MiAXOAYy, TaK i MiAXOMy, SKUH 3’BUBCS y pe3y. bTati iMmjaeMeHTaLil
MOJI0KEeHb BiAMOBIAHUX MiXKHAPOJHO-NIPABOBUX aKTiB. [CTOPUUHI HOC/iIKEHHS
3aBXKIHU CHPUSIOTb BUPOOJEHHIO 30a/1aHCOBAHOI MO3ULIT LIOA0 LIJISXIB BIOCKO-
HaJIeHHS THX YM IHIIMX KPUMIHA/IbHO-TIPABOBHX MPHIIUCIB, fIKA OPraHiuHO MOE]-
Hye anpoGoBaHi NMPaKTHKOIK Tpazmun Ta BUKJMKaHI notpeb6amMM yacy HoBalil.
Tomy nocnigkeHHs IX B iCTOPHUUYHIM pPeTPOCHEKTHBI 3aBxkau Oyne 30epiraTu
CBOIO aKTYyaJsbHICTb.

Oraan ocTtaHHiX gochigxkeHb i myOaikamin. CujbHe JyllIeBHe XBHJIO-
BaHHS $IK 00CTaBHMHA, L0 MOM fIKUIye MokapaHHs, 3 modatky 2000-x pokis
BUCTYMAJO MpeIMeTOM HayKoBoro iHTepecy B poborax O.I0. bynanosa,
JI.JI. Kpyraikosa, O.B. Kypua, O.O0. Mscnukoa, T.I. HikidipoBoi Ta iHIIHX.
ABrtopy HamosifiraqM Ha TOMY, LIO CHJIbHE OyLIeBHE XBHJIOBAHHS Yy 3HaueHHi
00CTaBUHM, SKa MOM SIKIIY€ MOKapaHHS, € LIMPLIMM 3a (isioJoriyHui agekT
i BKJIIo4yae no cebe # iHui emouivni cranu. 3akpinaenHs B KK Ykpaiau 2001 p.
TaKO! IPUUHMHU BUHUKHEHHS CTAHY CHJIBHOTO AyLIEeBHOIO XBUJIIOBAHHS, K aMoO-
paJibHi Ail moTepmijoro, 6y/a0 CIPUAHATO cXBajbHO. [IponoHyBasocs nOMOBHU-
Td cT. 66 KK Takotwo o6cTaBrHOW0, SIK BUMHEHHS 3JI0UMHY BHACJIOK HENpaBo-
MipHMX a00 aMOpa/JbHUX Aid MOTEPIIJIOro, fIKa MOXKe IPOBOKYBAaTH BUMHEHHS
3/I04HHY.

diziosoriynnil ahekT BUCTYIAB PeIMEeTOM NOC/TiIKeHHs y npausx A.B. bau-
noBa, [1. HockoBa, JI.A. Ocranerko, E.JI. Cunopenka, JI. Yepeuykinoi, C. [um-
KoBa Ta iHwux. [Ipononysanocs 3amiHuTh y ¢T. 116 Ta c1. 123 TepMmiH «cu/IbHE

© Kanycrin O. B., 2019
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AyLIeBHE XBHUJIIOBAHHS» TePMiHOM «(]i3io/IoriuHUU adeKT», nependaunTH Taki
MPUBOAM ISl HOTO BUHUKHEHHS, SK iHIIi MPOTUNPaBHi a6o amopaJsibHi Aii 3 60Ky
MOTEPMiJOTro, Ta BiAMOBUTHCS Bil TAaKOl O3HAKH, K PANTOBICTb, OCKiJbKU BOHA
MOBHICTIO OXOIIIOETbCS MOHATTSAM (isiosoriunoro adekxty. [Ipore, mo-mepiue,
BITYM3HSIHUHM 3aKOHOJABellb 3aWHSB JELI0 iHIIY MO3HIi0, a Mo-Apyre, KPUMi-
HaJ/IbHO-NIPaBOBi NPUIMCHU LIOA0 BpaxXyBaHHsI OCOOJHUBOTO €MOLIMHOIO CTaHy
BUHHOTO HIKOJIM He aHaJsi3yBaJHC{ B ICTOPUYHOMY aclekTi, 110, K ySBJIAETh-
csl, € CepHO3HOI MPOrajHHO, SKa CIpUSE HaAMipHOMY INpHUBEPTAaHHIO HOro
yBaru [0 MiKHapOAHUX KOHBEHLiH i 3a0yTTIO BJIACHOTO JOCBiLy, SKUU NajeKo
He 3aBXKIHU € HEeraTUBHUM.

MeTo0 CcTaATTi € 10BeJleHHS Te3U NPO HENMPUIyCTUMICTb irHOpYBaHHS BJac-
HOTO iCTOPUYHOrO AOCBiLYy y mpoueci peopMyBaHHS THX UM IHIIUX KPHUMi-
HaJIbHO-TIPaBOBUX MPHUIHCIB Ta HadaHHS TMepeBard MeXaHiYHOMY 3ar03UYeHHIO
MOJIO’KeHb MiXKHAPOJIHUX KOHBEHIIiH.

Bukaan ocHoBHOro marepiaay. KpuminanbHe 3aKOHOABCTBO, SIKe Iepe-
ayBano HauioHaabHUM KK, Taki Tepminu, K «aekT» Ta «CHJbHe AylIeBHe
XBUJIOBAaHHS», He BUKOPHCTOBYBaJO, Xoua HoMy OyJO BiloMe Take MOHATTS,
SIK «CHJIbHe pO3ApaTyBaHHs». Tak, BimmoBimHo mo m. 5 cT. 134 YjoxeHHS PO
MOKapaHHsl KpHUMiHa/bHi Ta BUNpaBHi 1845 p. o6cTaBHHOWO, KA Oi/blLI-MEHLI
NOM SIKLIY€ BHHY, a Pa30M 3 LIUM | CYBOPICTb NIOKapaHHs, BU3HABAJ/I0CS BUMHEH-
HSl BUHHHMM 3JI0YMHY BHACJI0K CHUJbHOTO PO3ApaTyBaHHS, BUKIUKAHOTO KPHUB-
[0, o6pasamMmu abo {HIIMMM BUMHKAMM 0COOH, SIKid BiH 3p0OMB UM HaMaraBCs
3pOOUTH 3J10.

3a3HaueHa o6cTaBHHA BPaxoByBaJsacs 3aKOHOAABLEM i Mijl 4ac KOHCTPYIOBaH-
H$1 CKJIaMliB 3JI0YMHIB MIPOTH XKUTTS Ta 310p0oB’s ocobu. Y. 2 ct. 1455 YnoxeHHS
nependadasna BiANOBiAAIbHICTh 328 BOUBCTBO, BUMHEHE XOU | He BUIIALKOBO, aje
yepe3 3amalibHICTh UM PO3ApPaTyBaHHS U OCOOJUBO, KOJIH PO3ApaTyBaHHS OYJ0
BUKJMKAHO HACHUJbHULBKUMHU AiIMH ab0 TSKKOW 00pas3oi0 3 00Ky BOHTOTO.
3ananpHicTb i po3apaTyBaHHsl (irypyroTh i B CTATTSX, sKi nependavanu Biamo-
BiZla/IbHICTh 3a MOCsiIraHHs Ha 3M0poB’si ocobu. [Ipudyomy Taka BiamoBiga bHiCTb
nubepeHLioBaIacs 3aKeKH0 BiJl TSXKKOCTI TisecHoro yikomkents (cr. 1480,
cr. 1485) i HacraBa/ia HaBiThb y THX BUMAAKaX, KOJM Yepes3 3amajbHiCTh a6o
pospaTyBaHHs 0co6i Oy/IM 3amofisiHi Jerki TisecHi ymkomxkenns (cr. 1485).

Curin 3BepHYTH yBary Ha Te, 110 NMOKapaHHS 3a 3alofisHHS CMepTi 4u Tijec-
HUX VIIKOKEHb uepes3 3ala/bHIiCTb ad0 po3apaTyBaHHS OyJO HOBOJI CYBOPHM.
Tak, Hanpukaan, BOUBCTBO, BUMHEHE MiJ] BIVIMBOM LIUX 0OCTaBHH, Kapasaocs Mo3-
6aBJeHHSM yCiX TpaB i 3ac/JaHHSM Ha KaTOpPXKHi poOOTH Ha CTPOK Bix 8 mo
12 poxiB un Ha cTpoK Bim 4 10 8 pokiB abo Mo36aBAeHHSM yCiX MpaB Ta NPUBiNEIB
i yTpUMaHHSIM y BHIPaBHUX apellITHUX BilAiE€HHSIX Ha CTPOK Bim 4 10 5 POKiB.
[ToxkapaHHs 3a el 3/JI0UMH CYTTEBO MOCHJ/IOBANOCS, SIKIIO BUHHUA nepeOyBaB 3
NOTEPIIIMM y PONMHHHUX, LITIOOHUX a60 CaIy)O0BUX BigHockHax [1].

He nuBasiuuch Ha Te, 10 adeKT Ta CUIbHE NylLIeBHE XBUJIOBAHHS y HOpMax
3rajlaHoro YJI0XKeHHs He (PirypyBa/¥, KpUMiHA/JIbHO-IPAaBOBa HayKa nepiofay Ail
LIbOTO 3aKOHOJABYOTO aKTy LMMHU MOHATTSIMH OllepyBaJa.

Adekr BH3HauaBcs sK BHYTPIIHbO 30yI’KeHE Ta CXBUJIbOBaHe MOUYTTS,
sgKe, MOPYLIYIOYH piBHOBAry AYLIEBHOTO HOPMAJbHOTO YCTPOI, MPHU3BOAUTH
JI0 po3JaiiB y mpouecax TileCHUX | MCHUX{UHUX, a NOCSATHYBIIW HAWBHUIIOTO
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CTyIeHs, HaBiThb Ha MUTb npunuHse ix. [lpu npomy migkpecsoBasnocs, 1O Le
MOYYTTS € HEOAHOPIAHUM i MOXKe MAaTH Pi3Hi CTyNeHi, TOYHMHAIOUU BiJl IPOCTOr0
JyLIEBHOTO XBUJIIOBAHHS i 3aKiHUYIOUYM CIPaBXKHIM adeKTOM, KOJIU CXBUJIbOBA-
He Mo4yTTs HabyBae BUKJIOUHOTO MaHYBaHHS, 3aTbMapiolouyu po3yM Ta MpUIY-
IIyIOYM Ha MeBHUH 4ac caMOBJalaHHA Ta caMoBM3HaueHHs [2, c. 420].

Takum yuHOM, apeKT PO3rJsAIaBCs JUILE K CKJIAAHUK TAKOTO OiJbIl IIHUPOKO-
rO MOHATTH, K AyIIEeBHE XBUIIOBAHHS, i MIOAIIABCS HA ABA BUAK: 1) 30yMKyI0UHH
(ruis, pamicTb, Biuait); Ta 2) npurHiuytoun (Tyra, nepensk, no60KOBaHHs:)

Hawmaranucsi BueHi BUOKpEMUTH U a(eKT, SKUU MOXKe PO3TJsAaTUCs SK Mil-
cTaBa JIS BH3HaHHSA ocoOu HeocymHoto. Ha nymxy O.®. KictsikiBcbKoro, 1ie
MoxKe OYTH TiNbKM TakUM adekT, SKUH, NOCATHYBIIM CBOTO HAWUBHUILOTO CTY-
MeHs, TPUMUHSE Ha MeBHUU Yac [il0 i BXKHWBAHHS PO3YMy, 3HMILYE 3AaTHICTb
0OMipKOBYBaHHSI Ta caMoBM3HauenHs [2, c. 421]. ABTop 0co6/MBO HaroJomy-
BaB Ha TOMY, 110 MUTAHHA Npo adeKT, y TOMY YHCJi K MiACTaBy HEOCYAHOCTI,
MOKe BUHUKATH TiNIbKM CTOCOBHO TaKHUX 3JIOUMHIB, IK BOUBCTBO, HACHUJbCTBO,
o6pasa. Aste y OIHOMY BUIIAJKy He MOXKe HTHCS MPO KPAAi?KKYy, IIaXpaHCTBo,
nigpo6ieHHsT TOIIO, BUMHeHi y cTaHi adekrty [2, c. 421-422].

[IpencTaBHMKH CynOBOI MEAMLMHHU THX YaciB Tex MiAKpecJ/ioBaJ/H, L0 pO3-
JlafjiHaHa a(eKTOM IMCHXiuHa cBOOOAA BUHHOIO 1€ He 03HAauae, 110 BiH He MOXKe
HECTH BiAMOBifaNbHICTh 32 CBill BUMHOK. TOMYy MiN 4ac BUpillIeHHS MUTAHHS
Mpo Te, 4 1no3basJsie apeKT ocody OCYAHOCTI, TpeOa BUXOAUTH HacaMmIiepen 3
MOMEePEeHbOTO CIIOCO0Y KUTTS 0OBUHYBAUEHOTO Ta TPUBAJOCTI adeKTy. Ko
cy0’eKT, 110 Bejie IPaBUJIBHUU CIIOCIO XKUTTS, fKe 3aCHOBaHe Ha YeCHUX MpaBHU-
JaxX, Ha caMoOBJIafaHHi, Ha noBasi 10 cebe ¥ {HIIUX, BUMHUB 3J0YHUH i HAaTHUC-
KOM 30BHILIHIX HeCHPHUSATIUBUX BIUIMBIB, fKi ypasu/ayd MO0 B CAMHUX 3aIlOBiT-
HUX MOYYTTAX | NpHU3BeJaH 10 adeKTy, BiH OBUHEH BH3HABATHCS HEOCYIHHUM.
I HaBmaky, JIOAMHA, KA He 3BUKJA [0 CaMOBJAJaHHS i OXOIJIeHa NMPUCTPacTs-
MU, JOBIO KHUIUTb 37100010, sIKA, I€PETBOPUBILUCE HA MPUCTPACTb, IPU3BOAUTD
110 3JIOYMHHHUX cranaxis [2, c. 422].

3 orsfoy Ha 1e B Teopii KpUMiHAJAbHOTO IMpaBa 6araTo yBard MPHUAINSTIO-
csl O3HAKaM, §IKi JNO3BOJIS/IM PO3MeEXKYBAaTH a(eKT Ta TPHUCTPACTb. J0KpeMma,
3a3Haudasiocs, 10 aeKT — Lie MOoUyTTs, siIke BUHMKA€E PanToBO, HA BiAMIHY BiX
MpPUCTPACTi, fKa 3aBXKAU (HOPMYEThCs MOCTYNoBO. A(eKT 3aTbMapioe po3ym,
TOAI $IK MPUCTpAcTh 30epirae HOro siCHUM, TOOTO NPUCTPACTh i€ BCymepey
po3yMy i 1o6puM no6axaHHAM. [IpyuuHM adekTy moJasraloTb y TeMnepaMeHTi,
CMagKoBOCTi a60 XBOPOOJIUBOCTI, @ MPUUUHOIO TPUCTPACTi € BUHATKOBO IMOTaHe
BUXOBaHHS. AeKT 3’sIB/ISI€ThCS HECTIOIIBAHO, MUMOBIJIBHO, 30YIXKY€ETbCS 330B-
Hi, TOMy HOro HalyacTille 32 Bce He MOKHA YHHUKHYTH, TOAI K PUCTPaACTb —
pesysbTat Ail BHYTPIilIHIX 30yAHUKIB. 3HAX0AYUCh y cTaHi adekTy, ocoba He
PO3MipKOBYE€, SIKi HACJAiAKH MOXKe MaTu il BUMHOK. Lle ycBimoMJ/I0€TbCs TibKH
TOmi, Koau aekT 3HUKae. JlloAMHa, OXOIJleHa MPUCTPACTIO, HABMAKHU JOBrO
06MipKOBY€ CBOI HaMipu i AJsd 1X 3[iliCHEHHS BHAETbCS HAaBiTb N0 XWUTPOILIB,
JYKaBCTBA Ta U y3arasi 3faTHa A0 0e3ueCHMX BUMHKIB [2, c. 420—421].

JloBosli munbHa yBara BYeHHUX [0 NpoOJeMHU pO3MeKyBaHHS 3a3HaueHUX
MOHATh OyJsia 3yMOBJIEHA THUM, L0 caMe cjoBo affectus y mepeksani 3 JaTuH-
CbKOI 03HAuUaJi0 He TiJbKH AyIIEeBHE XBUJIIOBAHHS, a U MPUCTPACTb. 3PO3YyMiJo,
10 OCTAHHS He MOIJVIa PO3IVIANATHUCA Y KPUMiHAJbHOMY IpaBi K 0OCTaBHHA,
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10 MOM SIKIIY€ TIOKapaHHS 4YM BUKJ/OUae ocynHicTb. MabyTb, came ToMmy, He
JUBJSYUCh HA HAsIBHICTb KPUTEPIiB po3MexyBaHHS adeKTy Ta MPUCTpacTi, Hi
YnoxeHHs1 PO MOKapaHHsl KpUMiHaJ/bHI Ta BUIIPaBHi, Hi »KOAEH 3 MLilOUMX Ha
TOW 4ac €BPONENCHhKUX KOAEKCiB Mmpo aeKkT He 3rajyBajd, NPUYOMY SIK MPO
a(hekT, 110 MOM SIKLIye BUHY Ta MOKapaHHS, TakK i Mpo adeKT K CTaH HeoCyH-
HocTi. Xoua fesiki 3 HUX (MepeBa)kHO HiMelbKi) MiCTHJIM MPaBUJIO, BilMNOBiAHO
JI0 SIKOTO KOAHA Mifl, BYMHEHA i Yac po3Jaly MoYyTTiB i PO3yMy, He MifJs-
rae BMiHeHHI0. Taka (opmMyJsa pakTUUHO H03BOJsNA OXOTIUTHU cOBOI0 U adekKT,
SIKWW 3HUILYBaB 3[aTHICTh 0COOM 10 0OMipKOBYBAHHS i caMOBU3HAUeHHS.
Cuix 0COGJMMBO HAroJIOCUTH Ha TOMY, LIO B TEKCTi KPUMiHAJbHOTO 3aKOHY
aekT He (irypyBaB fIK KPHUMiHa/JbHO-IICUXOJOTiUHE MOHSATTS, CYTHICTb $KO-
ro TOJIATae y 3BYXKEHHI CBilOMO-BOJIbOBOI cpepu 0coOU, 110 BUKJIUKAHO Mi€l0
30BHILIHBOTO MOJAPa3HHKa. BogHouac Ha HOPMATHBHOMY PiBHI 3aKpiMJoBanocs
Take MOHATTH, K AylIeBHA XBOpoO0a, fKa 3HHUIIYE CTaH OCYIHOCTI, a MOAEKYAH
BCTAHOBJIIOBABCSA i Mepesik TakKux xBopob — 60keBiIsg, 6e3yMcTBO, caaboym-
CTBO, MOBHUH PO3JIajl PO3YMY, TiIIOXOHAPis, MeJAHXO0Jisl, CKa3, 1aJeHCTBO, ifi-
OTH3M, KPeTHHi3M, AeMeHLis Towo (B Y 10XKeHHi Mpo MoKapaHHsl KpPUMiHa/bHi
Ta BUIIPaBHi 3raayBa/ocsi Ipo 6e3yMCTBO BiJ HapoIKeHHsA Ta 00xkeBias). [Tix
yac XapaKTePHUCTHKHM LHUX XBOPOOJHMBUX CTaHIB LIMPOKO BHUKOPUCTOBYBAJHUCS
Taki KaTeropii, K «NPUIYLWIYIOUUHA adeKT», «MaHyUnid adeKkT», «3HUKAUNN
adexT» Towo [2, c. 476—477], wo XapakTepusyBaay CTaH 0COOM, BUKIMKAHUH
BHYTPILIHIMH TPHYMHAMU. TOMY MOKHA CTBEPIKYBAaTH, 10 adeKT SK CyTO
MICUXOJIOTIYHA KaTeropis Bce K Taku OyB BiIOMHH KpPHUMiHAJIbHOMY 3aKOHY,
X04a 3aKpim/oBaBcs TYT ONOCEPeNKOBAHO, Yepes MOHATTS AyLIeBHOI XBOPOOH.
Jewo iHWMA nigxig A0 perjameHTauil BiAMOBiAAMbHOCTI 3a HNifiHHS, BUMHe-
Hi B 0co6/MBOMY eMOLiHHOMY cTaHi, 6yB 3ampomnoHoBaHu# y KpuminamabHo-
My Yaoxenni 1903 p. [3]. Lleit 3akonomaBumii akT TepMiH «adeKkT» Tex He
BUKOPHCTOBYBAB, X04a y CT. 39 3aKpilIoBasucs MeIUUHi KPUTepil HEOCYAHO-
cti (XBOpOOMMBHH po3saf AyLIEBHO! Ais/ILHOCTI, HECBIIOMHH CTaH, PO3yMOBe
BiJICTaBaHHs, sK HACJifOK TiJeCHOro HemoJiKy abo XBOPOOH), Mif yac Xapak-
TEPUCTUKH SKHUX BUKOPHUCTOBYBAJoOCs i MOHATTA adekrty. [Ipore YmoxeHHs
3aKpilu/Io Take MOHATTS, SIK CHJbHe NylleBHe XxBUJ/OBaHHS. Cepel 00CTaBUH,
AKi OM'SIKIIYIOTh [IOKAapaHHsi, BOHO He 3raayBaJjocs (cT. cr. 53-57). ¥ crarTsx
Oco6/1MBOT YaCTUHHU HIIJIOCS TIPO BA BUAM €MOLIHHOTO CTaHy: CHUJIbHE MyIleB-
He XBWJIIOBAHHS Ta CHJIbHE NylIeBHE XBUJ/IOBAHHS, BHUKJIHKaHe IPOTH3aKOH-
HHUM HaCHUJIbCTBOM HaJ 0c000i0 abo TSKKOI 006pa3oio 3 60Ky moTepmnisoro. s
knacudixkauis Oyna mokaageHa B OCHOBY nudepeHUialil BiamoBimasbHOCTI 3a
MOCSATaHHS TIPOTH XKHUTTS Ta 340poB’st ocobu. Tax, 3rimHo 3 4. 1 cT. 458 BUHHUH
y BOUBCTBI Mill BIJINBOM CHJIBHOTO OYLIEBHOI'O XBUJIIOBAHHS KapaBCs KaTOPro
Ha CTPOK IO BOCBMH POKiB. fKILO K TaKWU AyUIeBHUH CTaH OyB BUKJIHUKAHUN
NIPOTU3aKOHHUM HACHJIBCTBOM UM TSIKKOIO 00paszol 3 00Ky MOTepHisoro, TO
BUHHUH MifJaBaBcsl yTPUMAaHHIO Y BUIpPaBHOMY AoMi abo yTpuMaHHIO y op-
teui (4. 2 cr. 458). 3a TakUM caMUM MPUHIUIOM KOHCTPYIOBAJIUCS | HOPMH
1010 BiANOBiZaIbHOCTI 3a 3amofisHHs WKoau 310poB’to (cr. 470). Tyt Bimmo-
Bia/bHICTh NOAATKOBO NH(epeHlliloBasacs 3ajJexHO Bifl BULY TiJIECHOTO YIIKO-
mkeHHs1 (KapaHMM BM3HABAJIOCH HE TiJIbKH 3aMOisHHS JETKUX TiMeCHUX YIIKO-
JUKeHb, a ¥ 3aBIaHHs yIapy Ta BUHHEHHs iHUIHX HACHJIbHHUIBKHX [ik), Cocoby
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ix samomisiHust (ocoGsMBe MOpHYBaHHs), a TaKoX O3HaK moTeprijgoro (maTu,
6aTbKO, pOANY, CBSLIEHHK, [10cag0Ba 0co0a, OXOPOHelb iMIepaTopa, BapTOBUH
BiICbKOBOI OXOPOHHU, UJIEH iMIEepPaTOPCbKOTO AOMY, IJiaBa iHO3eMHOI JepIKaBH,
iHO3eMHHUH 10COJ, MOBipeHUH y CIpaBax, MOC/aHellb, KaliTaH MapoI/iaBy 4d
MOPCBKOTO CYy/HA, CJyKO0BElb NaporiaBy Yd CyaHa, MacakKup TOLIO).

Y mucnosuuisix BimmosimHux cratedl (cr. 458, cr. 470, c1. 479) 3aKoHOmA-
Bellb 0COOJMBO HAroJIOLUIyBaB HA TOMY, IO BOHH 3aCTOCOBYIOTbCS JIHIIE TOM,
KOJIM 3aMOMISIHHSA CMepTi, TiIeCHUX YIUKOIK€Hb, 3aBIAHHS yAapy UM BUMHEHHS
[HIIMX HAaCUJIBHULBKUX Hid OyJ0 3adyMaHO Ta BUKOHAHO MM BIJIMBOM CHJbHOIO
NYLIeBHOTO XBHUJIOBaHHS, TOOTO chepa 3aCTOCYBaHHS LMX HOPM 0OMexKyBasacs
HasIBHICTIO LbOTO eMolliiiHoro craHy. Lle o3Hauaso, 110 MiK CHJIbHUM IYII€BHUM
XBUJIIOBAHHSIM Ta BUMHEHHUM Yy LIbOMY CTaHi HisIHHSIM He [TOBHHHO i He Moxe OyTH
PO3PHBY Y 4aci, OCKiJIbKH LEeH CTaH «3KUBa€» cede LINISIXOM BUMHEHHS 3JI0UHHY.

KK YPCP 1922 p. [4] Tex BUKOPHCTOBYBaB Take MOHATTS, SIK CHJIbHE LyLIEB-
He XxBu/0BaHHA. Oco6/1Ba YacTHHA 1IbOTO 3aKOHOLABUOTO aKTy mependavana
Bi[MIOBiJA/IbHICTh 32 YMHUCHe BOUBCTBO, BUMHEHE Iifl BIJIMBOM CHJIbHOTO IyllI€B-
HOTO XBWJIIOBAHHS, BHUKJIHMKAHOTO INPOTH3aKOHHUM HAaCHJIBCTBOM a00 TSXKKOHO
o6paso0 3 60Ky nortepmizoro (cT. 144) Ta ymMCHe TSKKe a00 MEHII TSIKKe
TiJlecHe YIIKOIKEHHsI, 3aloisiHe Mix BIIMBOM Takoro crany (cr. 151). 3Bep-
TaloTh Ha cebe yBary Tpu MoMeHTH. [lo-mepiie, K KOHCTUTYTHBHA O3HaKa LHUX
3JI0UMHIB BUKOPUCTOBYBAJIOCS JIMILIE CHJbHE AyLIEBHE XBUJ/IOBAHHS, sike OYJ0
BUKJIMKaHE MPOTHU3aKOHHUM HACHJIbCTBOM ab0 TSXKKOI 00pa3oio 3 OOKy moTep-
nijioro. Bynp-sike iHllle cu/bHe AylleBHe XBWJIIOBAHHS, Mill BIJIMBOM SIKOTO BYHM-
HSJIOCS TIOCSATAHHS Ha XKUTTS YU 30POB’s 0cobH, i KBasidikalii 3HaueHHs He
mauio. [To-mpyre, 3akoHogaBellb 0OMeXXUB BillIOBiAAJIbHICTb 32 MOCSATAHHS Ha 3/10-
pOB’sl, 110 BUMHSIIOTHCS Mifl BIVIMBOM CHJIBHOTO AYLLIEBHOTO XBHJ/IOBAHHS, 3aro-
HiSTHHAM JIMLIe YMHUCHOTO TS?KKOTO UM MEeHLI TSI?KKOTO TiIECHOTO YLIKOIKEHHS.
3anozisiHHS cy6 €KTy HaCHUIBCTBA YK 00pa3H LMX YIIKOMKEHb 3 HeOOePexKHOCT],
JIETKUX TiJIECHUX YIIKO[KeHb, YMHUCHe 3aBJlaHHS ynapy, no6oiB a0 BUMHEHHS
{HIIMX HACUJNBHULBKUX Mil 3J0YMHOM He BU3HaBajocs. [lo-Tpete, caHkuil 3a
3JI0UMHM, BUMHEH] y CTaHi CHUJBHOTO OYLIEBHOT'O XBUJ/IOBAHHS, Oy/U pPaguKaJbHO
nom’sikieHi. Tak, BOUBCTBO, BUMHEHe y TAaKOMY CTaHi, KapaJocs 1o30aBaeHHIM
BOJIi HA CTPOK IO TPbOX POKIB, a 3aMOAISIHHS TSKKHUX YU MEHLI TSKKHX TiJIECHUX
YIIKOIKeHb — M030aBJAEHHSIM BOJIi Ha CTPOK A0 ABOX POKIB.

Y 3aranbnin gactuni KK YPCP 1922 p. npo cunbHe nyllieBHe XBUJIIOBAHHS
He 3ragyBaJjocsi. BogHouac 3akoHOJaBellb BUMAaraBs BijJ CYAiB MiJ yac BU3HAUEH-
H§l Mipu TIOKapaHHs 3’sCyBaTH, YW He BUYMHEHO 3JI0UMH Y CTaHi 3amajbHOCTI
(ct. 25), X04a cTaTyCy MOM'AKUIYIOYOT TOKApaHHS Ll 06CTaBHHA He MaJa.

KK YPCP 1922 p. nin yac BU3Ha4YeHHSI MOHATTS HEOCYIHOCTi He MICTHB
KOHKPETHOTO TMepeJsiiKy AyIIeBHUX XBOPOO, OCKiJbKM HAa TOW 4ac y Teopil Bxke
NaHyBaJja MO3HULis LIOA0 HeOOXiMHOCTI YHUKHYTH 3raKy NPO KOHKPeTHi BHUAN
nyuieBHUX 3axBoptoBaHb y TekcTi KK sk 3aiiBoi, ToMy 1110 3HaueHHs MaJja
AylieBHa XBOpoOa, 110 3HUIIYE OCYIHICTb, K TakKa, He3ajeKHO Bif 11 (popmH.
Y sIKOCTi MeIUUHUX KpUTepiiB HEOCYTHOCTI po3poOHUKaMHU OyJ/H 3arporoHOBa-
Hi: XpOHiUHa AylieBHA XBopoba, TUMUYACOBUU PO3Jiaj AYLIEBHOI MisJIbHOCTI Ta
CTaH, Koau ocoba, sika BUMHHUJA 3JI0YMH, He MOrja HagaTtu cobi 3BiT y CBOIX
HiSIX.
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KK YPCP 1927 p. [5], sik i monepeaniii akt, Tex onepysaB TepMiHOM «CHJIb-
He JylleBHE XBWJIOBAHHS», He BHUKOPHUCTOBYIOUM TepMiH «ageKT». ABTOpH
MPOEKTY LbOTO KOJEKCY MMOBEPTAIOTbCS 10 MO3ULl, KA 3HaX0AMIa BinoOpakeH-
Hs1 y Kpuminansnomy Yiaoxenni 1903 p., nucepenuirooun eMOUilHUNA CTaH
BHHHOTO Ha CUJIbHE AylIeBHEe XBUJ/IOBAHHS Ta CUJIbHE XBUJIIOBAHHS, BUKJIHUKaHE
NPOTH3aKOHHHUM HACHJbCTBOM a0 TSKKOI 00pa3oio 3 60Ky moteprisoro. AJe,
Ha BinMminy Bix Ysoxenns 1903 p., mepumuil BUI BUKOPHUCTOBYETBCS TYT JIMLIE
K 00CTaBMHA, 110 MOM AKIIYE 3aX0AM ColianbHol 060ponu (1. «a» u. 1 ct. 44).
@DyHKLiI0 KOHCTUTYTHBHOI 03HAKH BUKOHYE JIHLIE CUJIbHE XBUJIOBAHHS, BUKJ/IU-
KaHe MPOTH3aKOHHUM HAaCHJIbCTBOM a00 TSKKOI0 006pa3oio 3 60Ky MOTepMisoro.
KpuminanbHo-KapaHMMH, $IK i paHillle, BU3HAIOTbCS JHILIE YMHCHe BOUBCTBO
(ct. 140) Ta ymucHe TsKKe ab0 MEHII TsXKKe TilecHe yKomkeHHs (cT. 148).

[Tpu mpomy cankuis 3a aisHHS, nependadeHe cT. 140, gemio mocHmOETHCS
(BOHO KapaeTbest M1036aBJEHHAM BOJI Ha CTPOK 10 M'SITH POKIB), a 3a HisiHHS,
nepen6adene cr. 148, — mom’ sikmyeThes (BOHO KapaeThes M036aBIeHHAM BOJi
Ha CTPOK 10 ABOX POKIB a00 MPUMYCOBOI Mpaleio 6e3 Mo36aBjieHHs BOJI).

YrounotoTbest y KK YPCP 1927 p. i menuuni kputepil HeocymHocTi. 9Kk Taki
TYT 3TaAyl0TbCSl: XpPOHiYHA AyIleBHAa XBOpoOa, TUMUYACOBUU pO3Jaj AyIIeBHOI
HisTBHOCTI Ta cTaH iHIIOI XBOpoOH, sIKIIO ocoba He morsa cobi yCBiIOMHUTH
CBOIX BUMHKIB a60 kepyBat HuMH (cT. 10).

3akpinseHHsl Takoro MeIUYHOTO KPUTEPil0 HEOCYTHOCTi, K THUMYacCOBHH
posJjial AyLIeBHO! MisiJIbHOCTI, 032 CYMHIBOM CIpHSIJIO MPOHUKHEHHIO TaKol
KaTeropii, ik adekT y KpUMiHAJbHO-MPaBOBY MaTepito. Y creuianbHid jiTte-
parypi nepiony aii KK YPCP 1927 p. maiixke ogHOCTaliHO CTBepAKYBaJOCH,
10 TUMYaCOBHUH poO3Jaj AyIIEBHO! AisIbHOCTI OXOMae co0oi0 i Tak 3BaHi
«BUKJIIOYHI CTaHH», cepell IKMX HasWBaBcs i maTtosoriunui adext [6, c. 204].

Onnak KK YPCP 1960 p. [7] Tepmin «acdexT» Tex He BHKODHCTOBYBAB,
BifIAIOUM TIepeBary MOHSITTIO «CHJbHE AylIeBHe XBUJIOBaHHs». Lledl Komekc
pO3pi3HSIB Ba BUAM TAKOTO CTaHY: BeJHKe NyLIeBHE XBUJ/IOBAHHS, BUKJIHUKaHE
HeNpaBOMipHUMHU HiIMH MOTEPIIJIOro, sKe MO3UlioHyBasoCcs K 06CTaBUHA, 110
oM’ SIKIIY€ BiAMOBiAaNbHICTh (1. 4 cr. 40), Ta cunbHe JNyUIeBHE XBUJ/IIOBAHHS,
1110 BUHHUKJIO BHACJIiZI0K IPOTH3aKOHHOTO HACHJIbCTBA a0 TS2KKOI 06pasu 3 60Ky
MOTEPIIJIOrO, 1110 PO3I/ALAI0Cs K KOHCTUTYTHUBHA O3HAKa 3J0UMHIB, mepenba-
geHUX CT. cT. 95 Ta 103. [lokapaHHs 3a Wi 3/JOUMHH 3aJUILATOCS HE3MIHHHM,
3 Tielo pi3HHIEI0, IO MPUMYCOBA Tpaus, mpo sky uuiocs K ct. 148 KK YPCP
1927 p. 6yna 3aminena y ct. 103 KK YPCP 1960 p. na Bunpasui po6otu cTpo-
KOM JI0 OIHOTrO POKy. Takuil MeIU4YHHUH KPUTePill HEOCYAHOCTI, K THMYACOBHUH
poaJaj fylieBHOI AistibHOCTI, 306epiraBcs. ToMy maToJoriyHuE adekT, K i paHi-
11e, PO3r/IsAaBcs sK MifcTaBa A5 BU3HAHHS 0COOM HEOCYTHOIO.

[Tpore KK YPCP 1960 p. npurtamansi i gesxi Bimminnocti. [lo-nmepiue, sk
NOM SIKLIYI0Uy 0OCTaBHHY BiH I0YaB PO3I/ISLATH He Oylb-siKe CUJbHE NyLlIeBHe
XBUJIIOBAHHS, @ BUKJ/IOUHO BeJIMKe NyllleBHe XBU/IIOBAHHS, BUK/JIMKAHE HEPaBo-
MiPHHMH JiSIMH TIOTEPIIJIOro, a MOo-Apyre, 3B’S3aB MOHATTS CHJIBHOTO AyLIeBHO-
ro XBUJIIOBaHHS y CT. cT. 95 ta 103 3 TakuM, 110 BUHHUKJIO PanToBO.

OcraHHe 3aKOHOJABUe pillleHHSI Y HayKOBUX KOJaX OYJO CIPUAHATO AELI0
HEeOJHO3HAuHO. BinblicTh BUeHUX BBaXKaja TaKUU KPOK IIO3UTUBHUM, KUK 103-
BOJIUTH Oi/IbII UiTKO BU3HAYUTH NMOHATTA (hi3iosoriyHoro aekTy, HeBiIAiJbHOO
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PHCOI0 SIKOTO € panToBicTh [8, ¢. 19], Ta BiaMexyBaTH #0ro Bi iHIIKX eMOLiH-
HUX CTaHIB, SIKIi MOXKYTb PO3I/IJAaTUCS BUHATKOBO K MOM SIKIYyl0di 06CTaBHU-
HU. 3T0J0M caMe L MO3ULlis 3HaWIIa BinoOpaKeHHs Yy HOBMX KpHMiHaJIbHHx
KOJleKCcax JAesiKUX KpaiH MOCTPajAHCBKOTO MPoCTOpYy, SAKi _BHKOpHCTAJ/IH TepMiH
«aexT» 6e3rnocepefHbO y TEKCTi 3aKOHY Ta MOB’S3a/Ju HOro i3 CTaHOM CHJIb-
HOTO AyLIEBHOI0 XBHJIIOBAHHS, 110 panToBo BuHUK/IO (cT. 107, c1. 113 KK P®,
ct. 141, ct. 150 KK Pecny6aiku Bimopycs, cr. 131, cr. 141 KK Kuprusskoi
Pecny6uiiku). [Ipu uboMy Hi Mpo CHJIbHE NylIeBHE XBHJIIOBaHHS, Hi PO adekT
SIK 00CTaBHHY, 110 MOM SIKLIY€E NOKApPaHHS, He 3Taflye€ThbCsl, X0ua BKa3yeTbCs Ha
NPOTUIIPABHICTb UM aMOPAJbHICTh AiM NMOTEPIIJOro, KO BOHH CIIPOBOKYBAJ/IH
sn0unH (m. «3» 4. 1 c¢1. 61 KK P®, n. 8 u. 1 cr. 63 KK Pecny6aiku Binopycs,
1. «i» cr. 76 KK Pecny6aiku Moanosa).

[HII 2K MOCJIZHUKA BUXOMHWJM 3 TOrO, L0 BKJKYEHHS OO0 AUCIO3ULIN Bif-
MOBIIHUX CTaTel TaKol O3HAKH, SIK PamToBicTh, Oyle MAaTH i MeBHi HeTaTHBHI
HacJiiku. 3oKpema, 3BepTasacs yBara Ha Te, 10 (isiosoriuHnil adekT MoxKe
(hopMyBaTHUCS i TOCTYNOBO, Mil BIJIMBOM TPHUBAJIOI CUXOTPABMYIOUOI CUTYyaLl,
SIKa BUKJIMKaHa CUCTEMaTHYHOIO HElIPaBOMipHOI 200 aMOpaJ/bHOI MOBELiHKO0
MOTEepPMiJIOro, Ha MiACTaBi YOro NPOMOHYBaNOCs BKA3iBKYy Ha PaNTOBICTb 3 TeK-
cTy 3akoHy Bukawuuth [9, ¢. 32]. Kpim mporo, 3asHauyanocs, 1o 3aKOHOAABYE
pilleHHS LIOA0 PaNnToOBOCTI aeKTy Oyae CIPUATH HEIPaBUIBbHOMY TJIyMadeHHIO
aeKTUBHOTO 3/704uHY. BiH Oyne mo3ullioHyBaTUCs He SK MisHHSA, 110 3ayMaHe
i BUKOHaHe y cTaHi a(ekTy, a K MOCHATaHHS, K€ XapaKTepHU3yeTbCH BilACYT-
HICTIO PO3PUBY y 4aci MiK 00CTaBHHAMH, fIKi CIIPOBOKYBaJH AyLIEBHE XBUJIIO-
BaHHs, Ta HacJiIKaMu, TOOTO Oyne OTOTOXKHIOBAaTHCS NpuBin (HempaBomipHa
MOBe/iHKa MOTEPIiNoro) Ta cTaH adekTy, 10 HeOOIDYHTOBAHO, OCKIMBKH MiX
HeINpaBOMIpPHOI IOBEIIHKOI MOTePIiNOro i BHHUKHEHHSM CHJIBHOTO OYLIeBHO-
ro XBUJIIOBAHHS Moxe OyTH NEeBHHUH PO3PUB y yaci, OIPOTArOM SIKOro (popmy-
etbest cran adexty [10, ¢. 45]. Ocranni mo6orwBaHHs 6yu HeGe3MiACTaABHUMH,
ockinbku i Teopia [11, ¢. 183], i cymosa npakrtuka [12, c. 443] nouanu BuxoO-
IUTH 3 TOTrO, 110 PaNTOBICTb BUHUKHEHHS] CUJIBHOIO AYLIEBHOTO XBMJIIOBAHHS
MOBUHHA TPOSIBJASTUCS HETalHO, K 3BOPOTHA peakllist Ha HACHU/JIbCTBO, 3HYILAH-
Hs ab0 TSKKy 00pasdy, a po3pHuB y Haci Mi>k UMMH 0OCTaBHHaMHU i HaCJigKaMH
y BUIJISII CMEPTi UM TiJIECHUX YIIKOJXKEHb NMOBHHEH OYTH BiACYTHIH.

3aKoHOaBelb AeSKUX KOJMHUIIHIX PAASHCBKUX pecryOJ/IiK Ha L 3acTepekeH-
Hsa BimpearyBaB. o BigmoBinHux crated KK P®, KK Pecnybaiku Bimopycs,
KK Kuprusskoi Pecny6siku Ta iHIIUX Oy/iKd BHeCEHi NOTIOBHEHHS, BiIMOBiIHO
10 IKMX CTaH aeKkTy MoxKe OYTH BUKJUKAHUH i TPUBAJIOIO NICHXOTPABMYIOYOIO
CUTYyali€lo, IKa BUHHMK/A Y 3B’SI3KY 3 CUCTEMATHUHOIO IPOTUIIPaBHOIO 260 aMo-
PaJIbHOKO MOBENIHKOIO MOTEPMiJIOro, Xo4a BKA3iBKa Ha PanTOBICTb BUHUKHEHHS
CHUJIBHOTO AYIIEBHOTO XBHUJIOBaHHS TyT Oysa 30epexkeHa. MoJsiaBCbKHH 3aKo-
HonaBelb, npuiiMatoun HoBul KK y 2002 p., Bim Takoi o3Haku adekty, K par-
TOBICTb BUHHKHEHHSI, BiTMOBHUBCSI. AJjie 3ronom cT. 146 ta 156 Oynu BUK/IaneHi
y HOBi#l penakuil, ie agexkT 3HOB OYB MOB'3aHUH 3 Li€I0 03HAKOIO.

Bituusnsauuil sakononaseup npotsarom ail KK YPCP (3 1992 p. KK Ykpa-
inn) 1960 p. mosepraBcsi 10 MpoGJeMH persiameHTalil BiANOBiZaJbHOCTI 3a
NisSTHHSI, BUMHEHI y CTaHi CHJIBHOTO AYILIEBHOTO XBU/IIOBaHHS ABidi. ¥Ykaszom [Ipe-
sugil Bepxosroi Panu Ykpaincbkoi PCP Bix 12 ciunst 1983 p. [13] y cankuii



Kanycmin O. B. Adexr y KpuMiHaIbHOMY paBi YKpaiHu: iCTOPisl MUTaHHS Ta CYYaCHHUH CTaH... 33

ct. 103 csoBa «BUMpaBHUMH po6OTaMH HAa CTPOK IO OTHOTO POKY» OyJu 3aMmi-
HeHi CJIOBAMH «BUIIPaBHUMH poOOTaMH Ha TOH CaMHH CTPOK», TOOTO Ha CTPOK
0 IBOX POKiB. 3akoHOM YKpainu Bin 26 rpymus 1993 p. [14] y nosi# penaxuit
Oyna BuknazneHa ct. 15 KK. BignosinHo no 4. 3 cr. 15 wuiei penakuil He BU3Ha-
Ba/MCs 3JIOYMHOM [il y cTaHi HeoOXimHOI 0OOpPOHH He3asexKHO Bifl HACJIIKIB,
SKII0 0coba, fiKa 3[iHCHIOE 3aXUCT, He MOTJA BHACJMIIOK MepessKy abo CUJb-
HOTO AYILIEBHOTO XBUJIIOBAHHS, CIPUUNHEHOTO CYCHiNbHO-HeOe3MeUHUMHU AisIMU
OLIHUTH BiAMOBIAHICTb 3aXUCTY XapakTepoBi mocsiraHHs. TakUM UWHOM, CHJIb-
HOMY IYILIeBHOMY XBHJIIOBAHHIO, TIOPSJ i3 CTATyCOM TOM SIKLIYIOUOl YU KOHCTHU-
TYTUBHOI 00CTaBUHHU, OYJI0O HaJAHO CTATyC OOCTABUHH, SIKA BUKJ/IOYAE 3JOUMH-
HICTb HisIHHS.

[lepBicHa pepaxiis nmitodoro KK Yxpaiam 2001 p. migxix, 3amnpomnoHoBa-
Hur nonepenniMm KK, y 3aranbHux pucax 30epirana. BunHeHHS 3/104MHY THif
BIIJIMBOM CHJ/IbHOTO AyLIEBHOTO XBUJ/IIOBAHHSI PO3IJISAAL0CS K 00CTaBUHA, sIKa
nom’sikinye mokapauust (m. 7 4. 1 c1. 66). IIpote 3akoHomaBelb 3aKpinus,
10 TaKe XBUJ/IOBAaHHA MOXe OyTH BHMKJIHWKAHO He TiJIbKM HENpaBOMipPHHUMH,
a i aMOpaJbHUMH [iSIMU NOTEPIINOro, 110 HEOJHOPA30BO NPONOHYBANOCS 3PO-
ouTH 1we y Jiteparypi 70—80-x pokie XX cromitTsa [8, c. 45].

CuJsibHe nylieBHe XBHJ/IIOBAHHS K KOHCTUTYTHBHA O3HAKa 3JI0UMHIB, Mepen-
6auenux ct. 116 Ta ct. 123, 9k i paniue, noB’sd3yBaJsocs i3 panToOBiCTIO BUHUK-
HEHHS Ta TaKMMH NPUBOJAMH, 110 HOT0 BUKJIMKAJHU, K IPOTHU3AKOHHE HACHJIb-
CTBO Ta Ts’KKa o0Opasza 3 OOKy MOTepmisioro, xoua y Mexax ct. 116 ix mepesik
OyB HelLl0 pO3LIHMPeHHH BKa3iBKOI Ha CHUCTeMaTHUHe 3HYLIaHHS, KO0 3aKOHO-
JlaBellb HaMaraBCs MiIKPECJUTH Ty OOCTaBUHY, L0 HEraTHBHI eMOLil MOXYTb
HAaKOMUUyBaTHCS MOCTYIOBO, i 32 MPUHLMIIOM «OCTAaHHBOI KpamJi» BUKIUKATH
CTaH CHUJIbHOTO AyLIEBHOTO XBUJ/IOBAHHSI.

KK ¥Ykpaiau 2001 p. memio nom SIKIIMB MOKapaHHS 3a 3JI0YMHH, 110 aHaJi3y-
I0TbCS. Y MHCHE BOMBCTBO y Mekax cT. 116 xapasocs Ternep oOMeKeHHSIM BOJI
Ha CTPOK JI0 M'SITH POKiB abo m036aBIeHHSAM BOJi HA TOU caMu# cTpoK. CaHKUis
ct. 123 crana 6inp anbrepHaTHBHOW0. Lle misfiHHS KapaeTbcsi TpoMaaCbKUMU
po6oTaMy Ha CTPOK BiJ CTa I SITAECSATH 0 JBOXCOT COPOKa FOAMH ab0 BUIIPaB-
HUMH po6OTaMU Ha CTPOK 10 ABOX POKiB, a00 0OMexKeHHSIM BOJIi Ha CTPOK 10
TPbOX POKiB, ab0 M036aBJEHHSAM BOJI Ha CTPOK A0 ABOX PokiB. Ha BimMmiHy
Bix KK YPCP 1960 p., nirounst KK 3anonisiHHsi y cTaHi CHIBHOTO IyIIEBHOTO
XBUJ/IIOBAHHS CEPeHbOI TSKKOCTI TiJIeCHUX YIUIKOIKEHb 3JJOUHMHOM He BHU3HAE.

Posumpus KK Ykpaiun 2001 p. i cdepy 3acTocyBaHHS CHIBHOTO AYLIEBHOTO
XBUJIIOBAHHS K 00CTABUHHU, 1110 BUKJIOUYAE 3JOYMHHICTD AiHHSA. BinmosigHo 10
ct. 39 KK ocoba He mipnsirae kpuMiHa/ bHIA BiAMOBiAAMbHOCTI 3@ MepeBULLIEHHS
MeK KpaWHbO! HeOOXiTHOCTi, SIKIIO0 BHACJINOK CHJBHOTO MYILIEBHOTO XBUJIIO-
BaHHS, BUKJIUKAHOTO He0e3MeKoo, 10 3arpoxkKyBajda, BOHA He MOTJa OLiHUTH
BiAMOBIAHICTb 3aMOAiSHOI IIKOAYU Ll HeOesmeLl.

Y TeopernyHUX JMKepesax mepiopy nil mepsicHoi penakuil KK Yxkpainu
2001 p. sagHauasocs, MO ML CHJIbHUM AYIIEBHHUM XBWJIIOBAHHSM Yy 3HauYeHHi
00CTaBMHM, $IKa NOM SIKLIY€ MOKapaHHsS, CJif PO3yMiTH KOPOTKOYacHi CTaHH
ncuxiky oco6u (isionoriynuit aexr, cTaH eMoLiHHOro 30y 1KeHHs, eMOLIHHOT
HampyXeHoCTi, aQeKTHBHUH CTaH), L0 BUCTYNAKTh Yy BUIISAI iHTEHCHBHOI
eMollii, fKka 3aiMae AOMiHYylOUe CTaHOBHILE Yy CBiIOMOCTi JIIOAMHH Ta 3HHXKYE
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3maTHicTh 0co0HM ycBimomuoBaTH cBoi Aii Ta(aGo) KepyBaTH HUMH, a CHUJIbHE
JylleBHe XBU/IOBAaHHS y 3HAaUeHH] 03HAKH 3JI0YMHIB, NepeadadyeHux cT. cT. 116,
123 xapakTepu3yeTbCsi panToOBICTIO BAHUKHEHHS | MAa€ OTOTOXKHIOBATHUCS JIHILIE
i3 (pisiosoriunum adexrom [15, ¢. 76]. Ha ui# mincrasi nmpornonysanocs y mux
HOPMaX 3aMiHUTH TepPMiH «CHJbHE AylIeBHe XBUJIOBaHHS» TepMiHOM «(isioJo-
riYyHUU adekT», BIIMOBUTHUCS Bifl TaKOi 03HAKH, K PAINTOBICTb, OCKIJIbKH BOHA
MIOBHICTIO OXOIUIOETbCS LHUM MOHATTSAM, Ta DO3LIMPUTH MepesiK MiACTaB, SKi
Fi0ro BMKJHMKAIOTh 332 PaxXyHOK BKasiBKM Ha iHmi (KpiM HacuibcTBa, 00pasu Ta
3HyIUAHHS1) IPOTHIPABHI Ta aMopaJbHi Aii 3 6oy notepmizsoro [16, c. 5—6].

[Ipote BITUM3HSAHMH 3aKOHOAABeUb MiA uYac pedOopMyBaHHS KpUMiHaJb-
HO-TIPaBOBHX NpUINKCIB, e anypye CUJbHe [ylleBHe XBUJIIOBaHHS, 00paB
[HIMHA 11X, 3aKOHOM pralHI/I Bix 6 rpyans 2017 p. [17] n. 7 4. 1 c1. 66 6yB
BUKJAEeHUH B TakKil pelNakuil: «BUYMHEHHS 3JIOYMHY Iif BIJIMUBOM CHJBHOTO
NYLIEeBHOTO XBUJIIOBAHHS, BUK/JIMKAHOIO XKOPCTOKHUM MOBOIXKEHHSIM, ab0 TaKuM,
110 MPUHUKYE YeCThb i TiAHICTb 0COOU, a TAKOXK 32 HASIBHOCTI CUCTEMATUUHOTO
XapakTepy Takoro MoBOIKeHHs 3 00Ky moTtepminoros. Lls ¢dopmyna sHana
Bino6paxkeHHs i y mucnosunisx ct. 116 ta 123 KK Ykpainu.

TakuM uuHOM, mo-meplue, Oysa ckacoBaHa BKa3iBKa Ha panToBiCTb BUHHUK-
HEHHS CTaHy CHJIBHOTO AYIIEBHOTO XBHUJ/IIOBAHHS, K O3HAKY 3JIOUMHIB, Mepen-
6auenux ct. 116, ct. 123 KK, xo4a Tepmin «aexT» Tak i He 3’IBUBCS; MO-ApPY-
re, HauioHanbHu# KK Gisblie He nudepeHLiloe 03HAKW CUJBHOTO AYIIEBHOTO
XBUJIIOBAHHSI K O0OCTaBHHY, IO MOM SIKIIy€ MOKApaHHS i K KOHCTUTYTHUBHY
03HaKy 3/104uHiB, nependadeHnx OcoOJIMBOIO YaCTHHOIO; MO-TpeTe, OYB BCTa-
HOBJIEHUH €IMHUH NPHUBIiL, SKUU BUKJIMKA€E CUJbHE [OyleBHE XBUJIOBAaHHSA —
JKOPCTOKe IMOBOIXKEHHS, MOBOJMKEHHS, L0 IPHUHUXKYE 4eCTb | TigHICTb 0COOH,
CUCTeMaTHYHHUH XapaKTep TaKOro MOBOIKEeHHS 3 OOKY MOTepIHiaoro.

[IuTaHHA WORO Baja Ta IepeBar 3alpOIOHOBAHOIO MiAXOLY € CaMOCTiHHUM
IpeAMeTOM HayKoBOro pocJaifkeHHs. [lincyMoBylouM X BUK/aJeHe, CJil 3a3Ha-
YUTH TaKe.

BucnoBku. HauionanbHe KprMiHa/ibHe 3aKOHOAABCTBO TPaJULiHHO BHKO-
PUCTOBYBAJIO TaKy KaTeropito, siK CHU/bHe OylleBHe XBUJIOBaHHSA. [Ipu upomy
3aKOHOTBOpELb HaMaraBCsl BUOKPEMUTH Ti UM {HIIi BUAM eMOLiHHHX CTaHIiB Ta
HagaTH IM Pi3HOTO KPHUMiHAJbHO-TIPABOBOrO CTaTyCy, AU(EpPEeHLiIUN TaKUM
YUHOM KPUMiHAJbHY BilMOBiZaNbHICTb 3a TIOCSATAHHS HA XKHUTTS Ta 3I0POB S 0CO-
Ou Ta iHAMBiAyaai3ylouM 3a HUX MokKapaHHs. He nuBasuuch Ha Te, 110 MOHATTS
aekTy € IOoBOJIi yCcTaJeHUM Y MCHUXOJOTIUHIM Hayli Ta fo6pe BiloMUM criellia-
JicTaM KpUMiHa/bHO-IPaBoBOI ranysi, y TekcTi KK BoHO Hiko/M He BxKHBaJoCH,
Xoua MpOMo3uliil 100 HOro BBeAEeHHs y cepy MaTepiaJbHOTO 3aKOHOLABCTBA
JIyHAJIM HEOJHOPAa30Bo i 6ynu noBoJi oO6rpyHTOBaHUMHU. [IpoTe mpouec ymockKo-
Ha/IeHHSl BITYM3HSHHUX KPHMiHAJbHO-NPABOBUX IIPUIMUCIB LIOAO BilIIOBiAAJIbHO-
CTi 3a 3/I0UMHU, BUYMHEH] y CTaH{ CUJBHOIO AYLIEBHOIO XBUJ/IOBAHHS, IPUHAUM-
Hi Ha JaHOMY eTami iX PO3BUTKY, 3aKiHUMBCS He TiJbKU BiIMOBOIO 3aKOHOAABLS
BiZl BUKODUCTAHHS MOHATTSA aeKTy y BiANOBiZHMX HOPMAax, a ¥ BiAMOBOIO Bif
BUOKpEMJIEHHSI Pi3HMWX BU[IB €MOLIHHUX CTaHiB Ta yHi(ikalielo NMPUBOIIB, SIKi
BUKJ/MKAIOTh CUJbHE AylleBHe XBUJ/IOBaHHSA. Taka MO3ULis Aello CylNepeuyuTb
HaliOHaJbHUM HOPMATHBHUM i TEOPETHUHUM TPaAMLisM y 3a3HadyeHid cdepi Ta
notpedye peTe/bHOTO aHaJli3y.
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AHoTanisa

Kanycmin O. B. Adext y KpuMiHaapHOMY npaBi YKpaiHu: icTopisi NUTAaHHS Ta Cy4YacHUHR
ctaH npobaemu. — CrarTe.

Y craTTi aHasisyeTbcsd MpOLEC CTAHOBJEHHS Ta PO3BUTKY BITUM3HAHMX KPHUMiHaJ/bHO-Npa-
BOBHX IPUIUCIB L10J0 BPaXyBaHHs 0COOJMBOIO eMOLIFHOIO CTaHy OCOOM, IKa BUMHSIE 3JIOYMH.
3asHauaeTbesl, IO Ile Y 3aKOHOJABUMX aKTax, ski mepenysanu HauioHambHuM KK, 3xificHio-
BaJiMCs CIPOOH AU(epeHLiloBaTH TaKi CTaHW 3aJieXKHO Biil iHTEHCHBHOCTI eMolil i 30BHILIHIX
NOAPA3HHUKIB, sKi 1i BHUKIMKaMM. Ajle IpH IBOMY BOHM Ille He HAAISIHCS CaMOCTIHHHUM KpH-
MiHaJbHO-IpaBOBUM cTaTycoM. CHJbHe pO3[paTyBaHHS, BHUKJHKaHe KDPHUBILOI, obpasaMu abo
{HIIMMM BUMHKaMH 3 GOKY MOTepHiJOro, posrasaanocs i sk o0CTaBHMHa, L0 MOM SIKIIYE BHHY Ta
CyBOpicTb MOKapaHHS, | IK KOHCTUTYTHUBHA O3HaKa AisiHb, nepeadadeHnx Ocob/1MBOI0 YACTHHOIO.
B ocraHHbOMY BUMajky 6e3rnocepefHbo y AMCIO3MUISAX BiAMOBIIHHUX CTaTell BHOKPEMJIOBAJIOCS
i posnpaTyBaHH$, BUK/IHKaHe HACH/JbHULbKMMH AiIMH ab0 TSKKOI0 00pas3or 3 00Ky MOTepIi-
JIoro, fIKe lle He MaJio 3HauyeHHs /s KBasi(ikauii, aqe nmoBUHHO 6y/10 BpaXoByBaTHCA Mif 4ac
NPU3HAYEeHHS MOKapaHHsA y MexXax nependadeHHX TYT CaHKLiH. BcTaHOB/IEHO, 10 3rogoM pi3Hi
eMOL{HHi CTaHM MoYa/ld OXOIJIIOBATUCA TAKUM y3ara/jbHIOIYHMM MOHATTSM, K CH/bHE NylIeBHe
XBHJIIOBAHHS, sIKe MOCTYIOBO Ha0yJl0 MOJBIHHOI KPUMiHAJIbHO-IPABOBOI NIPUPOAX — MOM SIKIIYIO-
4ol 00CTaBMHM, 110 BPaXoByBajacs MiJ yac NPU3HAUYEHHS MOKapaHHS Ta KOHCTUTYTHUBHOI O3Ha-
KH, 110 Maja BU3HauajbHe 3HaueHHs AJs1 KBasidikauil. BuBuaeTbcs eBoJIOLIsT JOKTPHUHANBHUX
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NiAXOAiB 10 BH3HAUEHHS LbOro MOHATTA. [liAKpec/IOeTbCs, 110 CH/IbHE NyLIeBHE XBHJIOBAHHS,
1110 BUHHUKJ/IO PaNTOBO, BHAC/INOK MPOTH3aKOHHOIO HACHJIbCTBA, TSXKKOI 00pasy UM CHCTEMATHU-
HOTO 3HYLIAHHS 3 00KY MOTEPIIIOro, Y BITUU3HSHIN Teopil KpUMiHAIbHOTO TPaBa OTOTOXKHIOBAJIH
3 (pisiosoriuHUM aeKkToM, PO3TJISAAIA HOTO K KOHCTUTYTHBHY 03HAKY 3JIOUHHIB, TependadeHnx
ct. 116, cr. 123 nitouoro KK Ykpainu Ta nmponoHyBanu 3akpiluTH Le TMOHATTS 0e3nocepenHbo
y TeKCTi KpuMiHajsbHOTO 3aKoHy. [IpoTe HalioHa/NbHMH 3aKOHOIABellb, peOPMYIOUH BiAMOBiAHI
KPHUMiHa/bHO-TIPABOBI HOPMM i OpPi€HTYIOUMCh BHHATKOBO Ha MiXKHapOAHO-NpaBi aKkTH, 3alHAB
{HIy Mo3uLilo, MOBEPHYBIUUCH 10 YHi(hiKalil NOHSATTS CHUJBHOTO AYILIEBHOIO XBMWJIIOBAHHSI y Me-
xax 3aranpHol Ta OcobauBoi yactuH KK. Po6uTbcsi BUCHOBOK 1100 HEMPUIYCTUMOCTI irHO-
pPyBaHHSI BJIACHOTO iCTOPHUYHOrO AOCBify Y XOAi pe(opMyBaHHSI BiTUM3HSIHOTO KPUMiHAJBHOTO
3aKOHOJaBCTBA.

Karouosi caosa: aext, CUIbHe AyllleBHe XBUJIOBAHHS, eMOLIMHUH CTaH, HACUJIbCTBO, 00pa-
3a, ICUXOTPaBMyloda CUTYaLlisi, TPOTUIIPABHI [Iii, aMopaJ/bHi Hii.

Summary

Kapustin A. B. Aifect in the criminal law of Ukraine: history of the issue and current
state of the problem. — Article.

The article analyzes the process of formation and development of domestic criminal legal
orders to take into account the special emotional state of the perpetrator. It is noted that
even in the legislative acts that preceded the national Criminal Code, attempts were made to
differentiate such states depending on the intensity of the emotion and the external stimuli that
caused it. But at the same time, they were not yet given independent criminal status. Strong
annoyance caused by grievance, insults or other acts on the part of the victim was considered
both as a circumstance that mitigates guilt and severity of punishment, and as a constitutive
feature of the actions envisaged by the Special Part. In the latter case, the dispositions of the
relevant articles also highlighted irritation caused by violent acts or grievous abuse on the part
of the victim, which was not yet relevant to qualification, but had to be taken into account
in imposing punishment within the limits of the sanctions provided here. It was found that
later various emotional states began to be encompassed by such a generalizable notion as
intense emotional upheaval, which gradually acquired a double criminal nature - a mitigating
circumstance taken into account in the imposition of punishment and constitutional character,
which was decisive for qualification. The evolution of doctrinal approaches to defining this
concept is studied. It is emphasized that the intense emotional disturbance that arose suddenly
as a result of unlawful violence, grave abuse or systematic abuse by the victim in the domestic
theory of criminal law was identified with the physiological affect, regarded as a constitutive
feature of the crimes alleged. 116, Art. 123 of the Criminal Code of Ukraine, and offered
to consolidate this concept directly in the text of the criminal law. However, the national
legislator, in reforming the relevant criminal law norms and focusing solely on international
legal acts, has taken a different position, returning to the unification of the concept of intense
emotional excitement within the General and Special sections of the Criminal Code. It is
concluded that it is inadmissible to ignore one’s own historical experience in the course of
reforming domestic criminal law.

Key words: affect, intense emotional excitement, emotional state, violence, abuse, psycho-
traumatic situation, unlawful actions, immoral actions.
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PREVENTING BANDITRY BY LAW ENFORCEMENT AUTHORITIES

According to WHO (World Health Organization) and UNAIDS interna-
tional organizations, only injecting drug addicts in the country are about
425,000, and according to various independent experts, between 1 and
1.5 million people use drugs in Ukraine, and their number increases annu-
ally by 8=10%.

According to official data of the Ministry of Health, only heavy drugs use
550 thousands of people. In Ukraine, drug addiction is spreading at an unprec-
edented rate — the number of drug addicts increases by 10% annually. And
despite the fact that 12,000 people die every year from drugs, the number of
drug addicts in Ukraine is increasing. According to independent experts, drug
addiction and related diseases, such as HIV/AIDS, viral hepatitis, specific
cancer, tuberculosis, kill up to 120,000 people per year in Ukraine [1, p. 284].

The social reality in our State today gives rise to an increase in crime. Con-
ditions conducive to criminal aggression — uncontrolled trafficking in arms
and drugs; Promotion of the cult of violence, pornography, prostitution.

The problem of uncontrolled trafficking in arms and drugs; Propaganda of
the cult of violence, pornography, prostitution — a rather obvious condition of
criminal aggression in Ukraine. All this is the reason for the development of
crime and attitudes to violence in Ukrainian society, and does not contribute
to the normal quality of life of people. In Ukraine, the number of murders,
robberies, apartment thefts and car theits committed by bandits has increased
sharply — one and a half or two times — over the past two years. The emer-
gence of this wave of crime is triggered by the poverty of the population, the
war in the east, and the long-term reform of law enforcement agencies.

The analysis of crime prevention carried out by the Office of the Procura-
tor-General of Ukraine shows a number of negative trends, in particular the
increase in the number of serious and particularly serious crimes of certain
categories, while at the same time reducing the level of their disclosure.

This is stated in a letter dated 28 January 2016 from the Prosecutor
General’s Office of Ukraine addressed to the National Police of Ukraine. The
letter notes that almost 2,000 robberies, more than 15,000 robberies and
200,000 thefts (of which 17,000 were houses of Ukrainian residents) commit-
ted within one year remained unsolved.

© Kiflyuk Yu. V., 2019
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Similar trends characterize the state of counteraction and disclosure of
looting, robbery and vehicle theft. In 6 regions, the power of unsolved rob-
bery attacks increased significantly: in Ternopil — 8, Kharkov, Khmelnitskaya,
Kherson and Cherkasy regions — 3 times.

The increase in crime is of particular concern to experts due to the fact that
in the statistics of 2015, unlike the data for 2013, not taken into account occu-
pied territories — Crimea and a large part of Donetsk and Lugansk regions.

The modern crime situation in the country is similar to the nineties years
of the twentieth century: the law has lost force, and people are not responsible
for what they did. In the Strategy of national security of Ukraine approved
by the Decree of the President of Ukraine of 26.05.2015 Ne 287 /2015 it is
stated rise in crime in Ukraine which is compound national security of rele-
vant threats [2].

The high increase in the number of crimes in our opinion can also be
explained by the fact that the police now register all offences. This is the
principled position of the Ministry — not to ignore anything. Prior to the
introduction of the Code of Criminal Procedure, law enforcement agencies
could hide certain statements, and since 2012 have been obliged to register
all, even minor, crimes. This certainly affects statistics, but is a positive. Too
much load investigators, affects both disclosure and the increase in the num-
ber of offences. Sometimes one of the employees of the Ministry of Internal
Affairs accounts for up to a hundred cases. And all because the law forces
even minor offences to investigate under the same close procedure, and full-
fledged crimes.

In the political and legal sphere, corruption is the most criminogenic factor.
A significant fact of the lateness (concealment) of this type of crime is the
recorded number of cases of improper benefit — an average of 2,500 cases per
year and the giving of improper benefit — an average of 412 registered appli-
cations per year. At the same time, according to various sociological surveys,
up to 60% of citizens of Ukraine regularly face manifestations of corruption.
At the World Corruption Perception Index (SRI) for 2016 Ukraine received
29 points out of 100 possible. This is 2 points more than in 2015, but not
enough for a country whose authorities have identified the fight against cor-
ruption as a top priority. The improvement of our position in the world rating
was facilitated by the advance of anti-corruption reform, but the absence of
an effective judicial system and the de facto impunity of corruption does not
allow Ukraine to make a powerful leap forward and overcome the 30-ball bar-
rier called “shame for the nation”.

In our opinion, theft, robbery and other things have increased in the coun-
try: for the poor quality of law enforcement work. From law enforcement
went experienced footage, lost many methods of detective work. According to
modern law enforcement reform, it contains numerous shortcomings related
to the lack of provisions on how to protect the police from political influence,
accountability and cooperation, as well as no mandatory procedures for the
reverse influence of the public on the functioning of certain aspects of the
Ministry of Internal Affairs. However, national criminal law is evolving as
crime changes [3, p. 271].
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That is why it can be concluded that the prevention of banditry is not lim-
ited to law enforcement; it is deeper in content and interrelated, leading to a
variety of ways, methods and measures to prevent organized banditry.

Thus, according to N.E. Menyala, two main approaches — traditional and
non-traditional — can be distinguished in the field of combating organized
crime. The first (traditional) relates primarily to the proper functioning of the
criminal justice system, covering the development of:

1) independent criminal legislation, especially on laundering dirty money
and confiscation of criminal proceeds;

2) procedural legislation, especially with regard to cooperation in the field
of legal assistance %e.g. Eurojust cooperation);

3) the means and resources to properly investigate this category of cases (spe-
cialized central agencies for combating dangerous organized groups) [4, p. 145].

The second (non-traditional) covers safety activities and includes various
approaches at the community level (provision of information to citizens on
various losses and risks, which entails banditry, introduction of hotlines, par-
ticipation in the work of various public organizations), as well as regulatory
policy [5, p. 177].

In this regard, it is worth noting that most European States still take a tra-
ditional approach in combating banditry through the criminal justice system.

The importance of countering banditry in the developed countries of the
world makes it necessary to introduce their positive experience in Ukraine.

It should be noted that according to the definition of the EU Council of
May 28, 2001, protection Is an activity that covers all activities that con-
tribute to the reduction of crime, as well as to the reduction of the sense
of danger of citizens, both quantifiably and qualitatively, directly through
abstinence from criminal acts or because of policies and interventions aimed
at reducing opportunities for the commission of crime, as well as because of
the impact on the causes of crime. Highlighting the areas of prevention of
organized crime A.Y. Shostko notes that the main areas are social prevention,
rehabilitation approach, situational prevention, strategies of law enforcement
agencies aimed at timely detection and punishment of criminals [5, p. 199].

The current state of investigation of crimes and fair punishment of crimi-
nals, as well as the fight against offences in general, aimed at the performance
of a general preventive function. At the same time, the preliminary investi-
gation bodies are also obliged to carry out individual preventive work in the
performance of their functions.

The forms of preventive action vary according to the stages of investiga-
tion of crimes. During the opening of criminal proceedings, the investigator
performs preventive work in the absence of procedural means: through inter-
views, oral warnings.

The main work on prevention is carried out at the following stage of
investigation when enough data on circumstances of crime and its subject
are collected, the mechanism of crime is investigated and it is established its
reasons and conditions.

It should be noted that preventive activities are impossible without crimi-
nological studies, which study the state and trends of crime, the causes and
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conditions affecting its territorial characteristics, specify the tasks and objects
of prevention, the main directions and means of action, the list of subjects.
This manifests the principle of scientific validity.

The CCP of Ukraine does not provide in its content for the obligation of
the prosecution to establish the reasons and conditions that contributed to
the commission of the crime [6]. In the absence of the latter, it is impossible
to study the state and trends of crime, the causes and conditions affecting
its territorial characteristics, and therefore to effectively carry out preventive
activities of crime — which in the end can lead to an increase in the level of
crime. That is why the National Police Act of Ukraine sets out in detail the
preventive powers of police officers.

Thus, the main tasks of investigation include the prevention and suppres-
sion of offences. According to departmental and by-laws they:

1) carry out preventive and preventive activities aimed at preventing the
commission of offences;

2) identify causes and conditions conducive to the commission of criminal
and administrative offences, take measures within the limits of its competence
to eliminate them;

3) take measures to detect criminal and administrative offences; Termi-
nates criminal and administrative offences;

4) take measures aimed at eliminating threats to the life and health of nat-
ural persons and public security resulting from the commission of a criminal,
administrative offence;

5) respond in a timely manner to statements and reports of criminal,
administrative offences or events;

6) Carry out pre-trial investigation of criminal offences within the limits of
certain jurisdiction, etc. [7].

The prevention of banditry by operational units plays an important role.
The effectiveness of the prevention of ordinary crime by operational units
depends on the availability of reliable sources of operational information on
crimes, are being prepared. It should be noted that there is currently no clear
definition of sources of intelligence in science.

From the position of the operative worker, all sources of information can
be divided into three groups:

People (citizens, officials, silent staff and freelance workers: illegal officers,
agents, informants, etc.);

— Technical media (video recordings, photographs, phonograms, etc.);

— Documentary sources (mass media, Internet and other computer net-
works, official documents of legal entities, transactions, personal correspond-
ence, etc.). Of course, the main source of operational and search information
remains people, first of all, silent staff and freelance workers. The legislator
grants sufficiently broad powers to operational units, establishing their right
to establish confidential cooperation with persons on the basis of voluntary
principles.

The activities of the operational units in the selection, acquisition and use
of sources of intelligence are of crucial practical importance in preventing
banditry, since it is through the use of tacit officers that information about
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this crime can be obtained in advance and preventive measures are being
prepared and taken. However, in order to select the source of promptly rele-
vant information in a timely and correct manner, the operative worker must
possess the operational situation information, analyze it and evaluate it. At
the same time, a considerable part of the operational information arriving from
sources cannot be used immediately and similar remains until its use in oper-
ational search affairs, materials of preliminary expeditious check, expeditious
accounts and to that. And given the level of informatization and automation of
all spheres of public life without exception, it is almost impossible to do all the
above without the use of modern information technologies. This also applies
to the use of technical media, as well as documentary sources, the use of
which by criminal investigation units (especially the media and the Internet)
is currently only at the stage of development. Properly organized information
and analytical support for the prevention of banditry increases the effective-
ness of preventive activities of operational units [8, p. 103-106].

References

1. Kpumunosorus: yue6uuk / nox pen. b.B. Kopo6eiinukosa, H.®. Kysueuosoii, Ixxyxa O.M.,
[. M. MunbkoBckoro. Mocksa : FOpun. sut., 1988. 384 c.

2. Tlpo Crpareriio HauioHa/IbHOI 6e3neky YKpainu: ykas [Ipesunenta Yxpainu Bin Ne 287 /2015 Bin
26.05.2015 poxy. Bidomocmi Bepxosroi Padu ¥xpainu (BBP). 2015. Ne227.

3. Ieanos 10.®., ixyxxa O.M. KpuminoJiorisi : HaBuanbhuit nocionuk / 10.®.Isanos, MOH.-2-e
BHIL., epepobiieHo Ta ponosHeHo. Kuis : ITanusona A.B., 2016. 292c.

4. Minsiino H.€. 3apy06ikHHH 10CBix 3anmo6iranHs opranisoBaHii smounHHocTi. Haykosui gic-
Huk Yepriseyvroeo ynisepcumemy. 2013. Bun. 660. C. 144—149.

5. Ioctko O.IO. €Bponericbkui 10CBi 3amobiraHHs OPraHi3oBaHiH 3/J0YHHHOCTI: TeOPeTHYHI
nutauus. [Ipaso ¥kpainu. 2010. Ne 2. C.198-203.

6. KpuminambHuii mpouecyanpHHE Komekc YKpainu: 3akoH Ykpaimn Bim 13.04.2012
Ne 4651-VI / Basa nanux «3akoHonactso Ykpainu» / BP Yxpainu URL: http:/ /zakon2.rada.gov.
ua/laws/show /4651%D0%B017 / print1329932-924471646 (nata spepuenns:25.05.2017).

7. Tlpo Hauionaneny nosiuito: 3akon Ykpaitu sig 02.07.2015 Ne 80-VIII / basa nanux «3ako-
HonaBcTBO YKpainu» / BP Ykpaiuu. URL: http:/ /zakon0.rada.gov.ua/laws/show/580-19 (Jlara
ssepHenHs 04.05.2017).

8. Muxaitmuenko A. Hlnsxu yrocKoHaJIeHHs isIbHOCTI TPABOOXOPOHHHX OPraHiB LIOLO MOTe-
pelKeHHs 3araJbHOKPUMIHAIbHOI 3MOYHHHOCT] 3 BAKOPUCTAHHSIM CYYaCHHX TEXHOJIOTIH MOMepeKeH-
HA 3/I04MHIB Cy0’eKTaMM ONepaTHBHO-PO3LIYKOBOI HifibHOCTI. Mamepiaiu Haykoso-npaxmuuroi
kongepenuii (Xapkis, 17 rpyaua 2010 p.) C. 103-106.

Summary

Kiflyuk Yu. V. Preventing banditry by law enforcement authorities. — Article.

This article describes the criminal situation prevailing in Ukraine, which poses a serious
threat to the establishment and development of a sovereign State, and notes that one of the
factors contributing to it is the existence of such a negative social phenomenon as organized
crime in all forms of its manifestation and banditry in particular. Despite the steady decline
in the number of criminal offences of this type, banditry remains one of the most dangerous
types of organized crime requiring the strengthening of preventive law enforcement activities.

The problem of uncontrolled trafficking in arms and drugs; Propaganda of the cult of
violence, pornography, prostitution — a rather obvious condition of criminal aggression in
Ukraine. All this is the reason for the development of crime and attitudes to violence in
Ukrainian society, and does not contribute to the normal quality of life of people. In Ukraine,
the number of murders, robberies, apartment theits and car thefts committed by bandits has
increased sharply — one and a half or two times — over the past two years. The emergence of
this wave of crime is triggered by the poverty of the population, the war in the east, and the
long-term reform of law enforcement agencies.
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The analysis of crime prevention carried out by the Office of the Procurator-General of
Ukraine shows a number of negative trends, in particular the increase in the number of serious
and particularly serious crimes of certain categories, while at the same time reducing the level
of their disclosure.

Thus, according to N.E. Menyala, two main approaches — traditional and non-traditional —
can be distinguished in the field of combating organized crime. The first (traditional) relates
primarily to the proper functioning of the criminal justice system, covering the development
of: independent criminal legislation, especially on laundering dirty money and confiscation of
criminal proceeds; procedural legislation, especially with regard to cooperation in the field of
legal assistance (e.g. Eurojust cooperation); the means and resources to properly investigate
this category of cases (specialized central agencies for combating dangerous organized groups).

Key words: prevention, gang, law enforcement, banditry, organized crime.

AHoTanis

Kigparok 0. B. 3ano6iranHs 6aHIUTH3MY NPaBOOXOPOHHUMHM opraHamu. — CTaTTs.

L5 craTTs onmucye KpUMiHAJAbHY CUTYallo, 110 CKJajacs B YKpaiHi, ska CTaHOBUTb CePHO3HY
3arpo3y YTBOPEHHIO Ta PO3BUTKY CYBEpPeHHOI Aep:KaBW, Ta 3a3Hadae, 110 ONHHUM i3 (akTopis,
10 CNPUSAIOTH LIbOMY, € HasiBHICTb TAKOrO HEraTHBHOTO COLja/JbHOrO sIBMIIA, K OpraHizoBaHa
3JIOYMHHICTb Yy BCiX (popMax HOTo TposiBy Ta 30kpeMma OaHAMTHU3MY. HesBakaioun Ha mocriliHe
3MeHIIeHHS KiNbKOCTI KPUMiHAMbHHUX 3J0YMHIB LbOTO THUIY, OGAHAMTU3M 3a/MIIAE€THCS OAHUM
3 HalHeOe3NneuHiluX BUAIB OpPraHisoBaHO! 3J10YHHHOCTI, 110 MOTpedye MOCHIEHHS NPeBeHTUBHOI
MPaBOOXOPOHHO! AiflJIbHOCTI.

[Ipo6nemMa HeKOHTPOJILOBAHOI TOPTiBJAI 30poclo Ta HapkoTuKamu; [Ipomaranma KyJbTy
HAaCHUJ/IbCTBA, NOpHOrpadii, MpocTUTYLil — OOCHTb OYEBHUAHMH CTaH KpHUMiHa/lbHOI arpecii B
YkpaiHi. Bce Lie € npU4HHOI0 PO3BUTKY 3/JI0YMHHOCTI Ta CTaBJ/IE€HHA 10 HACH/IbCTBA B YKPAIHCHKOMY
CYCIIBCTBI | He criprsic HOPMAJbHIH SIKOCTI KUTTS Jiofed. B Ykpaiui 3a octaHHi [Ba poKH pi3Ko
3pocJia KijbKicTb BOUBCTB, TpaberkiB, KBAPTHPHUX KPali?KOK Ta KPaliKOK aBTOMOOI/IIB, CKOEHUX
6aHIMTAMHM — Yy TiBTOpa-IBa pa3u. BUHUKHeHHs i€l XBWJi 3JI0YMHIB CHpUYHHeHe OiTHiCTIO
HaceJIeHH$, BiHHOI0 Ha CXOJi Ta LOBIOCTPOKOBOK pedOpPMOI0 NPAaBOOXOPOHHUX OPraHiB.

[IpoBenenu#t ¥YnpapaiHHsiM [eHepasbHOro mpoKypopa YKpalHM aHaji3 3anobiraHHs
3JIOYMHHOCT] TOKa3ye HU3KY HEraTUBHUX TEHIEHLiH, 30kpeMa 30iMblIeHHS KiJbKOCTI THHKKHX
i 0cO6/IMBO TAXKKHMX 3JI0YMHIB M€BHUX KaTeropii, 0AHOYACHO 3HUXKYIOUM PiBeHb IX PO3KPHUTTS.

Takum unnoMm, Ha xfymky H.€. Minsiiina, MoyKHa BUIIJIUTH 1BA OCHOBHI MiIX0AW — TPpaaULiHHUH
Ta HeTPaMMUIHHKH — y cepi 6OPOTHOHM 3 OpraHizoBaHol0 3nouynHHicTO. [Tepmmi (TpaauuiiHuii)
CTOCYETbCSl HacaMIepes Haje:KHOro (hYHKUIOHYBaHHS CHUCTEMH KPUMiHAaJ/JbHOTO MPABOCYAAS, L0
OXOILII0E PO3POOKY: He3a/eXHOT0 KPUMiHANBbHOIO 3aKOHOAABCTBA, 0COOJMBO 1100 BiAMHBAHHS
OpyAHUX Trpolled Ta KoHpickalil 3JI0YMHHUX AOXOAIB; MpolecyabHe 3aKOHOAABCTBO, 0COOJHBO
CTOCOBHO CMiBPOGiTHUITBA y c(epi mpaBoBoi momomoru (Hanmpuk/iam, chiBnpausi €BpoCTy);
3acO0M Ta pecypcH /s HaJeXXHOTO pPO3CJilyBaHHs wiei karteropii cmpas (cmeniasizosani
LeHTpaJIbHi OpraHu 6opoThOM 3 HeGe3NeuHUMMH OpraHi30BaHUMH IPYTaMH).

Karouosi caosa: 3anobiranns, 6aHad, NPaBOOXOPOHHA Ai/IbHICTb, OAHAUTH3M, OpraHi3oBaHa
3JIOYUHHICTb.
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mJI9X1 BIOCKOHAJEHHA AAMIHICTPATUBHOTI' O
3AKOHOJABCTBA ¥ C®EPI NYBJIYHO-CEPBICHOI
JI4JIbHOCTI TEP2KABHOI ITOJATKOBOI CJIY2KBU YKPAIHU

ITocranoBka mpoGaemu. CyuacHa coliasbHO-eKOHOMiYHA Ta MOJiTUYHA
cUTyalis B YKpalHi 3yMOBHUJA 3/iHCHEHHS TpaHCHOPMALiMHUX TIpoleciB (ak-
THUHO B ycCiX cepax cycnisbHOro XKUTTA. Oco6I1BO BOHH TOPKHYJIUCS Iisil/Ib-
HOCTi OKpeMMX OpraHiB [ep:KaBHOI BJagy, 30KpeMa U TMOAAaTKOBUX. Yce Le
BUMarae MoulyKy LIsXiB NOKpalleHHsl po6oTH [lep:kaBHOI MOAATKOBOI CayKOU
Ykpainu (mani — MATIC Ykpaiuu), 30kpema, LIOAO0 SIKICHOTO BIOCKOHAJEHHS
30iCHEHHS MM BiIOMCTBOM MyOJidHO-cepBicHO! HisibHOCTI. Haiibinbiia yBa-
ra, Ha HawWy AyMKy, Mae OyTH NpHAiJeHa 3aKOHOAAaBLEM aAMiHiCTPaTHBHOMY
3aKOHOABCTBY, HOPMaMH $IKOTO BU3HAUalOTbCsl KJ/IOYOBI 3acaid 3[iHCHEeHHS
BiAMOBiMHOI MifIbHOCTI BKa3aHUM LEeHTPaJbHUM OPraHOM BUKOHABUOI BJAMH.
Mu nepekoHaHi, 110 KOMIJIEKCHE BIOCKOHAJNEHHS afMiHiCTPaTHBHO-IPABOBOrO
peryJroBaHHsS MyO6JiuHO-cepBicHOI AisabHOCTI [leprKaBHOI MOAATKOBOI CayXKOU
Ykpainu Oyne CTAHOBUTH MillHYy OCHOBY [J151 MOAA/bLIOT MOOYI0BH HOBOI MO
(hYHKUIOHYBaHHS IepPKaBHUX {HCTUTYLIH.

Cran pocaimxkenHs. [Ipobaemi 3niticHeHHs My6J/1iYHO-CePBiCHOT AiSIBHOCTI
pi3HUMM OpraHaMH AeprKaBHOI BJAAAM, Y TOMY YUCJi U MOAATKOBUMHU, TPUAIISIN
yBary pisni Haykosui. Llbomy nurtanuto npucssueni mpaui [0.B. Kosb6acioxka,
B.I1. Tpouwmncekoro, YO.I1. Cypwmina, A.B. Jluca, A.O. Tomuoi, B.B. I03edo-
Buua, H.JI. Acranosoi, H.I. lmbuaninosoi, O.K. Typkosoi, I.C. TuxoHoBoi,
I0.B. Kos6actwoxka, B.I1. Tpomnncekoro, B.®. Curnuka, B.I. Kozak Ta 6aratbox
iHwmMx yuenux. OnHak, He3BaXKaOYM HA YUMaJNy KiJbKiCTb HAYKOBUX PO3POOOK,
y IOPUIUYHIN JiTepaTypi BiACYTHI KOMIJIEKCHI HOCJ/iJ’KEeHHs, IPUCBSIYeHi BJO-
CKOHAJIeHHIO aJAMiHICTPaTHUBHOrO 3aKOHOAABCTBa y cepi myO6JidHO-cepBicHOT
NiSITBHOCTI MOOATKOBUX OPTaHiB.

Meta craTTi — BH3HAYUTH UUISAXH BJOCKOHAJEHHS aAMiHICTPATHBHOTO
3aKOHO/aBCTBa y cepi myOaiuHO-cepBicHOI AisnbHOCTI [lep:KaBHOI MOAATKOBOI
CJIyKOU YKpaiHu.

Bukmnan ocHoBHOro Martepiady. [lounHaoun HayKoBe HOCHiIKeHHS, Bap-
TO 3a3HAUWTH, L0 CbOTOJHI 3a0e3leueHHs Ta OpraHisalis HaJaHHS aAMiHicTpa-
TUBHHUX IOCJYr opraHamu [lep»KaBHO! MoAaTKOBOI CJayXKO0M YKpaiHu 3HiHCHIO-
€TbCs Ha O0CHOBi 3akoHy YKpainu «[Ipo aaminicTpaTuBHI mocayru» U y mMexax

© Kpuaos 1. B., 2019
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HaJlaHUX 1M TIOBHOBaXKeHb. Sk i 6ynb-sikni oprad BukoHasuoi Biaany, AI1C Ykpa-
iHM € cy0’eKTOM HaJlaHHS aAMiHiCTPATHBHOI MOCAYTH K Pe3yJabTaTy 3IMiHCHeH-
s 1i AiSIbHOCTI, CIIPSMOBAHOI HAa HAOYTTS, 3MiHY UM IPUIUHEHHS NpaB Ta/ a60
000B’513KiB (hisnuHUX a00 IOPUAMYHUX OciO y pasi 3BepHeHHs Takux ocib i3
3asBaMM BIANOBIIHO 10 MiACTaB i B NOPSAKY, BU3HAUEHOMY BKa3aHHM BHILE
3akoHoM [1]. Bapto 3asnauut, 10 B3ara/i NpUHHATTS Ta Po3pob/eHHs 3aKo-
Hy Ykpaiuu «[Ipo agMiHicTpaTuBHI mocayru» 6y/a0 MPOTPECUBHUM i Ba’KJIHBUM
KPOKOM Ha LigXy moOynoBU cydacHol cepBicHoOl aepkaBu. HeoOxinHO Takox
MiAKPECAUTH, 110 OJHI€I0 3 HAWLIHHIIIKX HOBAllil LbLOTO 3aKOHY € BUMOTa
LIOI0 CTBOPEHHS LEHTPIB HaJaHHs aaMiHicTpaTuBHuX nocayr (mani — [IHAIT)
[2; 3]. LIHAIT — ue emuuui interpoBanuii odic, y SKOMy HaAaloTbCs HAHOIIbLII
3aNUTyBaHi 'POMafsHAMU aAMiHiCTPaTHBHI IOCJAYTH, ToOTO 6a30Bi (momyJisip-
ui) mocayru. Lle i peectpauis akrtiB wuBiIbHOTO cTaHy (HapomKeHHs, LTG0
TOIIO), i BMJAua MAcCMOPTIB Ta PeecTpauis Micus MPOKMBaHHA 0COOM, i pee-
cTpaliss HepyXoMocTi Toulo. HaBiTh m/s BeNMKUX MICT iHTerpauisi UMX MOCJayT
no HananHsi dyepe3 LIHAIT € BeqMKHMM BHKJIHKOM, aKe Je-lope Lie TMOCHYTH,
fKi HaJjexaTb N0 KOMIIeTeHLil OpraHiB BUKOHABUOl BJaad, TOOTO Mep:KAaBH.
Croromni LITHAIT posrssinaeTbesi TakoXK sIK iHCTUTYIisS 3 HalaHHS «HeaxMi-
HICTPAaTHBHUX» MOCJAYT, HE TIMbKHM CYMNYTHIX, fK-OT KCEPOKOMiIOBAaHHS TOLIO,
a # MoCJIYT Pi3HUX KOMYHaJbHUX MiAnpreMcTB (BOIOKaHaIB, TEMIOKOMYHEeHep-
ro, Micekrasis tompo) [2; 3].

SK110 TOBepHYTHCS 0 PO3rJsiny 6e3nocepeiHbo MyOJaiuHO-CEPBICHOT Aisiyb-
HocTi opraHiB Jlep»KaBHO1 TOAATKOBOI CayXO0W YKpaiHW, TO, HA HAlly IyM-
KY, KJIIOYOBUM HENOJIKOM B aAMiHICTPATUBHO-IPABOBOMY peryJIlOBaHHI BiAmo-
BiIHOrO HampsiMy poOOTH BiIOMCTBA € BiACYTHICTb HaJIeXKHOTO MiA32KOHHOTO
HOPMAaTHBHO-NIPaBOBOro 3abe3rneueHHs. Y LbOMY BUNAAKy HIETbCS MPO Te, L0
noJIoKeHHs, ki MicTaTbes B 3akoHi Ykpaiuu «[Ipo agminicTpaTtuBHi mocuay-
T'M», MAlTb JOCHUTb y3arajJbHeHMH XapaKTep Ta He MOXKYTb BPaxOBYBaTH BCIO
creuudiky poboTtu epKaBHOI MOAATKOBOI ClyXKO0U YKpaiHH, 30Kpema, M10J0
3MiMCHeHHS1 Helo MyOJiuHO-cepBicHO! AisiabHOCTI. ToX i3 MeTOI BUpIlleHHS
OiIbIOCTI HasiBHUX MpobJeM B aAMiHICTPaTHBHO-NIPAaBOBOMY peryJ/IIOBaHHI
nyO6JiuHO-cepBicHOI misiabHOCTI JlepKaBHO!1 MOAATKOBOI CyKO0M YKpaiHU BBa-
JKAEMO 32 JOUiJbHE PO3POOUTH OKPEeMHH MiA3aKOHHWHA HOPMAaTUBHO-IPaBOBUH
akT, a came [losioxkeHHs1 po myO6J/iuHO-cepBicHY HisiabHiCTh leprkaBHOI moaart-
KOBOI CJ1y»KO0W YKpalHu Ta 1l CTPYKTypHMX miapoaainis. CaMe el [OKyMeHT, Ha
Hally AYMKY, TOBUHEH CTaTH OCHOBOIO J/Is1 TOOYMOBU HOBOI MoJesi (DyHKIiOHY-
BAHH$ BUIIEBKA3aHOTO LIEHTPAJIbHOrO OpPraHy BUKOHABUO!I BJAAH, a TAKOXK CTBO-
PUTb CIPUATIAUBI TEOPETHUKO-NPAKTHUHI YMOBH AJIs1 [OJAJbLIOTO MOKpPALleHHS
nmy6J1igHO-cepBiCHOI AisIIbHOCTI MOAATKOBUX OPraHiB y Halllill AeprKaBi.

Tak, nepiIoyeproBuM MUTAHHSM, K€ HEOOXiIHO BUPILIMTH y MPOIOHOBAHO-
My TOJIO’KEeHHI, € BU3HAUeHHS MOHSTTS, MeTH, 3aBlaHb, (PYHKLIH Ta NPUHLMUIIB
3idcHeHHs1 my6JiyHO-cepBicHOI AisibHOCTI. BapTo 3asHauuTH, 10 B HayKo-
Bill JliTepaTypi NOHATTS MyO./1iYHO-CePBiCHOI AisbHOCTI Jlep:kaBHO! MOAATKOBOL
CaIyKO0M YKpaiHU € MaJlofOCHi/KeHUM, 110 CBOEI Yeprol 3yMOBJIOE BiACYT-
HICTb €IMHOrO MONJISIAY Ha HOro TJAyMadeHHs. ToX MM, CIMPAIOUYMCh HAa aHaJi3
HasiBHUX HAYKOBHMX TMO3WLIH i HOPM UMHHOTO 3aKOHOAABCTBA ¥ KpaiHH, MPOIO-
HYEMO 3aKpilMUTH Ha 3aKOHOAABUOMY piBHi TaKe MOHATTS: MyOJiuHO-CEpBiCHA
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HistibHiCTb JleprKaBHOI TOAATKOBOI CJIYKOM YKpaiHu — e myOJ/i4Ho-BaIagHA Aisi/Ib-
Hictb opraniB [AIIC Ykpainu, ska 3MiHCHIOETbCS 11 YIIOBHOBaXKEHUMH TIOCA/IOBHU-
MU oco0aMM Ta CIpsSIMOBAHA Ha HalaHHS BU3HAYEHMX 3aKOHOM IOCJYT ocoOaM,
SIKi 3BepHYyJ/IMCS 00 LIbOTO OpraHy 3 BiAMmoBifHOW 3asiBoo. Meta my06JiuHO-cep-
BicHo1 mistmbHOcTi JAIIC Ykpainu noJsrae B Tomy, 00 3a0e3neunTH peasisaliio
3aKOHHHUX MpaB Ta iHTepeciB Cy6’€KTiB MOJATKOBHUX MPABOBITHOCHH, 110 CBOEHO
yeproto 3a0e3nevynTh AOTPUMAHHS 3aKOHHOCTI Ta MPABOMOPSIAKY B MOAATKOBIH
rajaysi. BianosinHo 1o BKasaHO! BHllle MeTH MaloTb OyTH c(hOpMOBaHi 3aBAaHHS
myOJIiuHO-CepPBICHOT AiSIIbHOCTI, 30KpeMa, HeOOXiMHO 3MIMCHUTH TaKi 3aXOMH:

— 3a0e3neunTH AOCTYI IJIATHUKIB NOJATKIiB 10 Bciel HeoOXinHO! iH(popMaLil,
11100 BOHM 3MOIJIM peajli3yBaTH TaM CaMHUM CBOI 3aKOHHi IpaBa B MOAATKOBiH
rajysi;

— MOKPAILLXTH SIKiCTh Ta €(DeKTUBHICTb B3a€MO/il HACEJEHHS 3 TTOAAaTKOBUMHU
OpraHaMy;

— MiABUIIMTH piBeHb N0Bipu HacesneHHs no opraHiB HAIIC Ykpainu;

— ONTHMi3yBaTH HAaBAHTAXKEHHS Ha iHIII CTPYKTYPHI miaposainu [epkaBHOL
MOJAaTKOBOI CAYKOU YKpaiHu;

— MiABUILKUTU piBeHb NPABOBOI CBiIOMOCTI rPOMajAsH Ta MpaLiBHUKIB MoJaT-
KOBHX OpraHiB.

OxkpemuM i BKpall BaK/JIMBHUM HaNpsiIMOM YIOCKOHAaJeHHS aiMiHiCTpaTHB-
HO-TIPABOBOT0 PeryJoBaHHS MyOJiuHO-cepBicHOI HistnbHOCTI [lepKaBHol moaat-
KOBOI C/y>KO0M YKpaiHH sIK OCHOBM MOOYIOBH HOBOI Mojesi (pyHKLiOHYBaHHS
JeP>KAaBHUX {HCTUTYLIH € BHU3HAYeHHS TPUHUMIIB 3AIHCHEHHS LbOTO BHULY
NiSI/IBHOCTI BUILEBKAa3aHUM OpraHoM JepxKaBHOI Baaau. BapTo 3asHauuTi, 110
B HOPMax YMHHOTO 3aKOHOJAABCTBA, 30KpeMa B 3akoHi YKpainu «[Ipo ammiHi-
CTpPaTUBHI NOCJIYTH», BKAa3yEThbCs, LI0 AeprKaBHA IOJITHKA y cdepi HagaHHS
aIMiHICTPaTHBHHUX MOC/JYT 6a3yeThCsl Ha TAaKMX MPHHLMNAX: 1) BepXOBEHCTBa
npaBa, y TOMY YHCJi 3aKOHHOCTI Ta MOPUAMYHOI BM3HAYEHOCTi; 2) cTabifib-
HOCTi; 3) piBHOCTI mepen 3akoHOM; 4) BiIKPUTOCTI Ta mpo3opocTi; 5) omepa-
THBHOCTI Ta CBO€YACHOCTI; 6) mocTynmHOCTi iH(oOpMaLii Mpo HagaHHA anMiHi-
CTPATUBHUX MOCJYT; 7) 3aXHMIUEHOCTI TMEPCOHANbHUX NAHUX; 8) palioHaJbHOI
MiHiMi3alii KiJbKOCTI HOKYMEHTIB Ta MPOUEAYyPHUX Mid, 110 BUMaramTbCs AJs
OTPUMaHHA aAMiHICTPATUBHHMX MNOCJIYT; 9) HeymepeaKeHOCTi Ta CHpaBeiJiH-
Bocti; 10) mocTymHocTi Ta 3pydHOCTI Aas cy6 eKTiB 3BepHeHb [2]. Brasauuit
nepeJiik, 0e33anepeyHo, Mae NpaBO Ha iCHyBaHHS, OJHAK, Ha Hally AyMKY, BiH
€ geuro oOMexXKeHHM Ta He Bimobpaxkae Bclo creuuiky 3piHcHeHHST myO6Jiid-
HO-CepBiCHOI AilJIBHOCTI, 30KpeMa, opraHamu [lep:KaBHOI MOAATKOBOI CJyXKOU
Yxpainn. Tox MM nmepekoHaHi, 110 TMepesiK BiAMOBiTHUX MPUHUMIIIB BAPTO PO3-
IIMPUTH TAaKMMH 3acajaMu: 1) MPUHLMIOM MOCTIMHOrO MiJBUILEHHS SKOCTI Ta
JOCTYMHOCTI Bciel HeoOXimHoi iH(popmauii; 2) npuHUIMIOM Ae6HPOKpaTH3aLil
HaJlaHHs BiAMOBIMHUX MOCAYT; 3) NPUHLMIIOM MPOTHAIl KOPYILi; 4) MPUHLKIOM
nocTifiHoro ouiHoBaHHSA AisibHOCTi opraHiB AIIC Ykpainu 3arasom Ta KoXKHO-
ro OKPEMOro CJIY>KOOBLS; 5) THYUKICTIO Ta ONEPATHBHICTIO OTPUMAHHS TIOCJIYT.

BBaxkaemo, 110 3akpin/eHHs BKa3aHHX BHILE MOJ0XKEeHb CTOCOBHO MyOJIiy-
HO-CepBiCHO! [isibHOCTI [lepKaBHO! MOHATKOBOI CJAYKOM YKpalHH CTBOPHUTH
HeoOXimHU#A ©6a3uc, ToOTO OCHOBY A/isi MOOYNOBHM KapAHWHAJIBbHO HOBOI MoOAeJi
(hyHKLiOHYBaHHS [TOJATKOBUX OPraHiB, 30KpeMa, CTOCOBHO HaJaHHS BiANIOBIIHUX
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nocayr. BogHouac cnpaBennnBo 3ayBakuTH, 110 B [losoxkeHHi mpo my6aiuHo-
cepBicHy nisibHICTH JlepKaBHOI MOAATKOBOI CJY:KOW YKpaiHW Ta 1i CTPYKTYp-
HUX MiIPO3Ii/MiB TaK0XK HEOOXiAHO BU3HAYUTH TakKi MUTAHHS: 3arajbHi MpaBuia
HaJaHHS aAMiHICTPATUBHUX IOCJIYr opraHaMu Jlep:kaBHOI MOAATKOBOI CJyKOU
YKpalHu; BCTaHOBJIEHHS MiACTaB, CTPOKIiB, Mpoleayp, (GOpMH pe3y/bTaTy [03-
BiJIbHUX, peecTpalilHuX, iHHOpMaLilHUX, 3aCBiIUyBaJbHHUX aIMiHiCTPATUBHUX
TMOCJIYT, 110 HafaloThes mif yac peasnisauil opranamu JAIIC Ykpaiuu mokaageHUx
Ha HUX 3aBJlaHb; BU3HAUEHHS BHYTPIlIHbOOPTaHi3aliiHUX MPOLENYP AiIbHOCTI
opranis JITC Ykpainu 1010 HafaHHs aaMiHicTpaTHBHUX nocayr [4, c. 13].

Oxpema yBara B Mexax 3alpONOHOBAHOTO HaMH TPABOBOTO aKTa TMOBHHHA
O6yTH TpUiJeHa TUTaHHIO IPUAUUHOI BianoBinambHocTi opradis AI1C Ykpainn
3a 1ii Ta/a60 6e3MifNbHICTL Y KOHTEKCTi HaJlaHHA aAMiHiCTPATHBHHMX MOCJIYT.
[Opunryna BigmoBina bHICTD — Ie BaXKJIUBHH 3aXi 3aXHCTY iHTepeciB ocoOu-
CTOCTi, CycniJbcTBa U JepKaBU. BoHa HacTae B pe3y/bTaTi MOpPYyLIEHHS MpPHU-
MUCiB IPaBOBUX HOPM Ta BUSBJASETHCS Y (OPMi 3aCTOCYBAHHS 10 NIPaBONOPYLL-
HUKa 3aXO[iB Jep:KaBHOro npumycy. HalBaX/MBIlIOIO 03HAKOK OPHUAUYHOL
BiANOBIfA/MBbHOCTI € Te, 110 BOHA BU3HAYAETbCS AE€PKABOIO Ta 3aCTOCOBYETHCH 11
KOMIIeTEHTHUMHU opraHamu. [lisi npaBonopyliHHUKA IOPUAXYHA BifOBiNalbHICTh
03Ha4ya€ 3aCTOCYBaHHS 10 HbOTO CaHKLiA MPaBOBUX HOPM, BKA3aHUX Yy HHUX
MeBHUX 3aXO0MiB BimmoBimamabHocTi [5, ¢. 334; 6]. Tox i3 MeTOI BIOCKOHAJEH-
HS IOPUAWYHOI BiAMOBiga/abHOCTI MpauiBHUKIB [lepKaBHOI MOAATKOBOI CJAYXKOU
YKpalHu BBaXKaeMo 3a AOLiIbHE BUKOHATH TakKi Ail:

— BU3HAYMUTH MiACTABU IS NPUTATHEHHS NPALIBHUKIB 10 BiANOBiAAJIbHOCTI
32 HEeBUKOHAHHS Ta/ab0 HeHajiexkKHe BUKOHAHHSI CBOIX MOCAIOBUX 06OB I3KiB
y KOHTeKCTi 3ailcHeHHsI myOJiuHo-cepBicHOI misbHOCTI. TakuMu migcraBamu
MOXXYTb OyTH HeCBO€YaCHe HaJaHHS IeBHUX IOCJYT; HeraTUBHE CTaBJEHHS 10
KJieHTiB (XaMcTBO, rpy6icThb); YyMUCHE BBeJeHHS B OMaHy KOPHUCTYBauiB aMi-
HICTPAaTUBHUMM IIOCJYTaMH, L0 CIPUUMHHU/IO HACTAHHS AJs HUX HEraTUBHHUX
HaCJifIKiB; 3/I0BXKUBaHHSI CBOIM CJy>KOOBUM CTAHOBHILEM; HaBMHCHE 3aTAry-
BaHHS IeBHUX NpoLenyp TOLIO;

— JleTalbHO TPOIMHUCATH BUAM IOPUIMUYHOI BiANOBiAa/JbHOCTI, 0 $IKMX, Ha
Hally AyMKY, BapTO BiIHECTH AHUCLMIIIHAPHY, aAMIiHICTPAaTUBHY Ta B HESKHX
BUNAJKaX MaTepiajbHy BiANOBiIANbHICTB;

— JeTaJibHO MPONHUCATH MeXaHi3M ypaxXyBaHHS AYMKH TPOMaJCbKOCTI B pasi
BHU3HAUeHHS MiACTaB AJs NPUTATHEHHS CJIyKOOBLIB 10 II€BHOTO BHIY BiAIOBI-
JIaJIbBHOCTI.

[ ocranHil BaX/IMBUH acmekT, Ha SKUH 000OB’SI3KOBO HEOOXiAHO 3BEPHYTH
yBary, — lie BIOCKOHaJeHHS MeXaHi3My 3AiHCHEeHHSI 'POMajACbKOr0 KOHTPOJIIO
3a ny6JsiuHo-cepBicHO HisibHiCcTIO [leprKaBHOI MOAATKOBOI CayXK0U YKpalHH.
Takuil HanpsIM 3yMOBJIIOETbCS ICHYBAHHSM Cy4acHOI CBiTOBOI TeHAEHLI, Biamo-
BiIHO 10 $IKOI NpeACTAaBHUKM I'POMAJACBKOCTI Aefasi aKTHUBHIillle 3a/71y4aloThCsl
JI0 BiAMOBiMHUX 3axoniB. [poMaacbkuil KOHTPOJb — Ile Pi3HOBHI COLjaJbHOI
NiSTBHOCTI, OCKiJIbKM BOHA 3[IMCHIOETHCS JIIOABMM Ta 3amis Jioned. [Ipenmer
HislIbHOCTI 3 peasisauil rpoMaacbKoro KOHTPOJIO Oe3rnocepefHbO MOB’SI3aHUU
i3 QyHkuisMu (3yMOBIeHMH HMMH), fKi NOK/JIafeHi Ha BiAMOBIIHUH CTPYKTYp-
HUH ejleMeHT OyIb-fKOI CUCTEMH, OCKIJIbKM 32 3arajJbHUM BU3HAYEHHSAM (DyHK-
uii — e 06’€KTUBHO HeOOXiMHI HAMPSAMU MiBHOCTI, 110 BUPAXKAIOTh CYTHICTD
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i mpusHauenust BignosigHoi ctpykrypu [7, ¢. 9]. B.JI. ®enopenko ta g.0. Kar-
JSIK TIALJIK CJIYLIHOTO BHUCHOBKY MO Te, 10 I'POMAACBKUH KOHTPOJIb SIBJISIE
c00010 {HCTPYMEHT I'POMaAChbKOl OLiHKH CTyIEeHsl BUKOHAHHSI OpraHaMu BJIaix
Ta I{HIIMMH T{IKOHTPOJBHUMH 00’€KTaMH IXHiX colialbHMX 3aBAaHb. 100TO,
SIK BBAXKAlOTb aBTOPH, XapaKTepHi BIiAMIHHOCTI I'POMaACbKOrO0 KOHTPOJIO Bif
OyIb-IKOTO {HIIOTO BHAY KOHTPOJIO JieXaThb Yy Cy6’'€KTHO-06’€KTHIN cdepi Ta
NOJISIral0Th y TOMY, 10, MO-Neplie, TPOMAACbKHUI KOHTPOJIb 3MiHCHIOETbCS CaMe
rpoMaichbkicTio (OpraHisoBaHOK Ta HeOpraHi30BaHOW0), a MO-APYyTe, y MPOLeCi
3MiHCHEHHS TPOMaAChKOr0 KOHTPOJIIO KOHTPOJIOETbCS BUKOHAHHS caMme COLli-
aJbHUX 3aBlaHb, 6e3MmocepeqHbO MOB’S3aHUX i3 3aXMCTOM i peasisalicro mpas
i cBoOOx rpoMansH, 3aJ0BOJIEHHSIM Ta Y3TOIKEHHSIM COLjaJbHUX NOTped Ta
intepeciB Hacesmenns [8, c. 77]. Tox 3HifiCHEHHs TPOMAaACHKOTO KOHTPOJIIO
3a my6asiuHo-cepBicHo0 AisipHicTIO AIIC Ykpainu, mo-mepiue, € BaKIUBHM i
SICKPABHM TIPOSIBOM peautizallil MPUHLMIIIB A1eMOKPAaTH3MY, TJIACHOCTI Ta BiIKPUTO-
CTi B JiJIBHOCTI L[bOTO LEHTPANbHOTO OPraHy BHKOHABYO! BJAANW; MO-APYyTe, Mif-
BHLIy€e piBeHb n0Bipu HacesneHHs no HIIC Ykpainu; mo-tpere, minBulye piBeHb
JIUCLMILIIHA TIPALiBHUKIB TTONaTKOBUX OpraHiB. A 0OTXKe, yce BKasaHe CBiIYMTb
IO Te, 110 CbOTOJHI BaXK/JIMBUM 3aBaHHSIM [e€pKaBU € CTBOPEHHS Ji€BOr0 Mexa-
Hi3My 3a/lydyeHHSl TPOMAACbKOCTi 1O 3AiHCHEHHS HarJsily ¥ KOHTPOJIO B IOCJIi-
JOKYBaHIN cdepi misiabHOCTI Jlep:kaBHOI MOAATKOBOI CJYKOU Y KpaiHu.
BucHOBKH. 3aBeplIyloud TpeiCTaBjieHe HayKoBe [IOCJiIKeHHs, BapTo
3a3HAYMTH, L0 B LIJOMY YKPaiHCbKOW JAepxKaBoio Oy/0 00paHO MpPaBUJIbHHUH
X 1 po30yaoBH SK A€MOKPATHUHOI, COLiaJbHO OPI€EHTOBAHOI Ta CepBiCHOI
KpalHu. BopHouac y Mexxax mnpeicTaBjeHOl MpobdJeMaTUKA BapTO 3ayBaXKHUTH,
10 CbOTrOAHI B MyO6J/idHO-cepBicHIH AisiibHOCTI Jlep:KaBHOI MOAATKOBOI CJyKOU
YKpalHu 3aaMlIaeTbcsl YMMano NMpoOJeMHUX aclekTiB, sKi, Ha Halle Mepeko-
HaHHsI, MOXKHa YCYHYTH 3aBISIKU 3allpOBAJ’KeHHIO 3MiH i IOMOBHEHb, 110 OyJU
3aMporOHOBaHI HAMH y MPeACTaBJIeHOMY HAayKOBOMY AOCJ/IKEHHI.
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AnHoTanisa

Kpuaos []. B. lllnsaxy BAOCKOHAJNEHHS aJAMiHiCTPaTHBHOTO 3aKOHOJABCTBa y cdepi
ny6aiuHo-cepBicHOT AigabpHOCTI JlepxaBHOT MogaTKOBOI cayx6u Ykpainu. — Crarrs.

Y cratTi Ha OCHOBI aHaI3y UMHHOTO 3aKOHOJABCTBA Y KPAiHU Ta HAYKOBHX MOIVIAAIB YUEHHUX BU-
3Ha4YeHO HaWO/bLI NPIOPUTETHI LIIAXH BAOCKOHANEHHS aiMiHICTPaTUBHOIO 3aKOHOIABCTBA y cepi
my6J1iuHO-cepBicHOI AistibHOCTI JlepKaBHOI MOAATKOBOI CyK6U YKpainu. JloBeieHO, 110 KIIOYOBUM
HanpsiMoM POOOTH 3aKOHOJABLSL Mae CTaTH po3pobJ/ieHHs Ta NPUHHATTSA okpeMmoro [losoxkeHHs: mpo
ny6J1iuHO-cepBicHY AisiibHICTb Jlep:KaBHOI MOAATKOBOI CIy:KOM YKpalHH Ta 1i CTPYKTYPHHUX MiIpO3i-
JIiB. 3alpONOHOBAHO AaBTOPCbKe OaueHHs LIOAO0 CTPYKTYPH TAKOTO IiI3akoHHOro akra. HarosomeHo
Ha TOMY, 10 BaK/JMBHUM HaNpsMOM YIOCKOHAJIEHHSI aAMiHiCTPaTHBHO-NPABOBOIO PeryJ/I0OBaHHS My-
6J1iuHO-cepBicHOI AistbHOCT] Jlep:KaBHOI MOAATKOBOI C/yKOM YKpaiHH SK OCHOBH MOOYIOBH HOBOI
Mozesi (DYHKIiOHYBaHHS Nep:KaBHUX {HCTHTYL{H € BU3HAUEHHS MPUHIMIIB 3[iHCHEHHS LIbOTO BHLY
JiSJIBHOCTI BHILEBKA3aHUM OPraHOM AepXKaBHOI Baad. BusHaueHO, 110 3 METOK BIOCKOHA/IEHHS
IOPUANYHOI BiAMOBifAIbHOCTI MpaLiBHUKIB Jlep:KaBHOI TOIATKOBOI CJIyKOM Y KpaiHH He0oOXifHO 3/ic-
HUTH TaKi 3aXO[U: BU3HAYUTH MiACTaBU VIl IPUTATHEHHS NPALiBHUKIB [0 BiANOBIIAJbHOCTI 32 He-
BUKOHaHHS Ta/a60 HeHa/lexKHe BUKOHAHHs CBOIX MOCAJOBUX OOOB’SI3KIB Y KOHTEKCTi 3AiHCHeHHs
ny6/1iuHO-CepBiCHOl AisIbHOCTI (TakMMK MincTaBaMu MOXKYTb OyTH HECBOEYACHE HAJaHHS MEBHUX
MOCJIyT, HeraTUBHe CTaBJIeHHS 0 KJI€HTiB, YMHUCHe BBeIEHHSI B OMaHy KOPHUCTYBadiB aiMiHicTpa-
TUBHHX IOCJYT, II0 CIPMYMHWJIO HACTaHHS /IS HUX HETaTUBHMX HACJIIKiB, 3JI0BXKMBAaHHS CBOIM
CJTy’KOOBHM CTAaHOBMILEM, HABMUCHE 3aTATyBaHHsl MEBHUX MPOLELYP TOLIO); AeTaJbHO MPONMCaTH
BUIM IOPHUAMYHO! BiINOBiAA/MbHOCTI, 10 SKUX BapTO BiOHECTH AHUCLMIUIIHAPHY, aAMiHICTPaTHBHY Ta
B JIeSIKUX BHMIaJKaX MaTepialbHy BillOBiAa/AbHICTb; JeTalbHO MPONHCATH MeXaHi3M ypaxyBaHHS AyM-
KU IPOMAJICbKOCTI B pa3i BU3HAUEHHS MMiACTaB JJIs IPUTATHEHHS CJIy2KO0BLIB 10 IeBHOT'O BULY BiAIO-
BinasbHOCT. 3p06/I€HO BUCHOBOK, L0 3[iHCHEHHS TPOMAIChKOr0 KOHTPOJIIO 33 MyO6J1iuHO-CepBiCHO0
nisipHicTio Jlep:KaBHOI MOJATKOBOI CTyKO0M YKpaiHH, MO-Neplle, € BaXKJIUBUM | SCKPaBUM IPOSBOM
peaJizalil TPUHLMIIB AeMOKPAaTH3My, TJIACHOCTi Ta BIIKPUTOCTI B MisILHOCT bOTO LEHTPAJBHOTO
Oprany BHKOHABYO! BJIa/i; MO-ApYre, MiABUILYE piBeHb AOBipH HaceseHHS 10 JlepxKaBHOI MOAATKOBOI
CTyKOW YKpaiHu; MO-TpeTe, MiIBUILYE pPiBeHb AUCLUMIUIIHK MPALiBHHUKIB MOJATKOBUX OPTaHiB.

Katouosi caosa: 3aKOHOLABCTBO, aIMiHICTpaTHBHe 3aKOHOJLABCTBO, IMyOJ/i4HO-CepBicHa
HisiabHiCTD, Jlep:kaBHa MofaTKoBa caykKb6a YKpaiHu.

Summary

Krylov D. V. Ways to improve administrative legislation in the field of public service
activity of the State Tax Service of Ukraine. — Article.

The article, based on the analysis of the current legislation of Ukraine and scientific views of
scientists, identifies the most priority ways of improving the administrative legislation in the field
of public service activity of the State Tax Service of Ukraine. It is proved that the key area of
work of the legislator should be the development and adoption of a separate Regulation on public
service activity of the State Tax Service of Ukraine and its structural subdivisions. The author’s
vision on the structure of such by-law is proposed. It is emphasized that an important direction
of improving the administrative and legal regulation of public service activity of the State Tax
Service of Ukraine as a basis for building a new model of functioning of state institutions is to
define the principles of implementation of this type of activity by a designated body of state
power. It is determined that in order to improve the legal responsibility of employees of the
State Tax Service of Ukraine, it is necessary to: determine the grounds for holding employees
accountable for non-performance and/or improper performance of their official duties in the
context of performing public service activities, such grounds may be: services; negative attitude
towards customers; deliberate misrepresentation of users by administrative services, which has
led to the onset of recent adverse effects; abuse of office; deliberate delaying of certain procedures,
etc.; detail the types of legal liability (which should include disciplinary, administrative and, in
some cases, financial liability); it is necessary to prescribe in detail the mechanism for taking into
account the public opinion when determining the grounds for bringing employees to a certain
type of responsibility. It is concluded that the exercise of public control over the public service
activity of the State Tax Service of Ukraine, first, it is an important and striking manifestation of
the implementation of the principles of democracy, transparency and openness in the activities of
this central executive body; secondly, it increases the level of public confidence in the State Tax
Service of Ukraine; third, it increases the discipline of tax authorities.

Key words: legislation, administrative legislation, public service activity, State Tax Service
of Ukraine.
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0. A. Manosrok

MIZKHAPOJTHHH OOCBIJ ITIPABOBOI'O PEIYJIFOBAHHA
JIFJIBHOCTI AHAJITUYHHUX CIIIJIBHOT

3araapHa mocTaHoOBKa mpooJaemu. [y1ob6anizanis K HeBifmiibHA YacTHHA
icHyBaHHSI ¥ PO3BUTKY CY4aCHOTO CBiTy 3HAUHOIO Mipol0 akTyaJsidyBaJa MnoTpe-
6y B JOCJiIKeHH] NOCBify MepefloBUX AepP:KaB 3 MOAAJbIIOK HOro agantauieio
no ymoB Ykpaiau. OcobsuBOi BaKIUBOCTI Lie HaOyBae y cdepi aHamiTHUHOL
HiAIBHOCTI, aJ2Ke Bill LbOTO B KiHueBOMy _PaxyHKy 3a/1exKuTh queKTHBHiCTb nep-
’KABHOTO yMPaBJiHHS, HOPMOTBOPYOCTI  NMPABO3aCTOCYBAHHS, BPEILTI-peIIT —
HallioHa/bHa GesNeKa, a BiATaK i Mofasblie iCHyBaHHs HAWIOl Jep:KaBH SIK
CYyBePEHHOr0, KOHKYPEHTOCIPOMOXKHOI0 Cy06’eKTa Mi)KHaPOAHUX BiIHOCHH.

AHnani3 ny6aikamii. [isnbHicTh Tak 3BaHUX «(pabpuK AyMOK» (aHra. think
tanks) BXe TpUBaMMU 4Yac IUIAHO NOCHIIKYETbCS 3apyOiKHHMM (haxiBUSAMH
B raJjiysi npaBa, ympasJiiHHS, TOJiTOJIOT], COLIiO0JIOTII, 30KpeMa, TAaKHMU BUEHHUMH,
sk JI. Adencon, ¥. Tennep, ¥. Haun, E. xkoncon, I1. dukcon, M. EiGescon,
®. Kannan, [Ixx. Makran, P. Panksir, E. Piu, Ix. Cwmir, II. CtoyH, P. Crpaiik,
3. Yonnek, I1. Xatiec, . Xapr Ta iHIIMMA. 3aBASKU LIbOMY JOBOJI JeTasi3oBa-
HO BHCBITJIEHO 1X CYTHICTb i THUIOJIOTi3allil0, POJb Y 30BHIIIHbO- i BHYTPIlIHBO-
NOJIITUYHUX Mpolecax, BILIMB Ha (POPMYyBaHHS IPOMAACBKOI AYMKH; MPOBELEHO
NOPIBHAIBHUM aHaJli3 IXHbOI MisNbHOCTI Y psifi KpaiH. OkpeMa HHU3Ka poOiT npHu-
CBsiUeHa BUBUYEHHIO JIOCBiy B3a€MO/il 1epKaBU i3 Hellep:KaBHUMU aHAJiTUHUHUMU
YCTaHOBaMHM, 30KpeMa, IIOA0 MOKJIMBOCTeH BiaTBOpeHHS (heHOMeHY CHIIKOHO-
Boi nosnuuu y CIIIA, posni yniBepcuteTiB y (hopmyBaHHI perioHasbHOI MOJMITHKH,
ISXiB e(DeKTUBHOTO BIPOBA/XKEHHS iHHOBALX Y BCi CYCHiJIbHO 3Hauyllli cepu
NiSIBHOCTI, TpaHCHaUioHaMi3awil anamiTuK| Totuo [1—4].

Y BiTUM3HSIHIN Hayli AiSIBHICTb aHAMITUUHUX LEHTPIB, IK YKPAlHCbKHUX, TaK
i 3apy0iKHUX, 31ebiJbLIOro AOCTIMKYeTbCs (PaxiBUAMU B Taay3i JepKaBHO-
ro ynpaBJiHHS, collioJoramM, noJgirongoraMu. Oco6/aUBO CJIifl BiA3HAYUTH POJb
YKpalHCbKOTO LEHTPYy €KOHOMIUHHX i MmosiTHYHUX pocaifkenb iM. O. Pozywm-
koBa, sikui Ha mouatky 2000-x poKiB MPOBOAWB AOCJIIKEHHS ILIOAO CTaHY
i mepcreKTUB AiSJIBHOCTI HEYPSNOBUX aHa/MITUYHUX LEeHTPIiB B YKpaiHi, Bino6pa-
JKAKOYKW pe3yJ/bTaTH y BIANOBIAHUX aHAJITHYHUX AOMOBIAAX [5; 6].

Y 2016 poui nmobauuso cBiT BumaHHs «MO3KOBI LEeHTPU KpaiH CBITY»
sa aBropctBoM M.I. Cenuenka, O.M. Cenuenka, B.I. Tactunmmkosa [7].
Y HaykoBi# mpaui pocaifykeHo creuriky AifbHOCTI aHAJITUUYHUX LEHTPIB,
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perpe3eHTOBAHO HANOIIbII BIIMBOBI TpaHCHAUIOHAIbHI MO3KOBI LieHTpH (Pana
MmixkHaponHux BigHocuH, Kowmiter 300, Pumcbkuit kay6, TprucTopoHHS KOMi-
cis, Binbne6epsbkuii Kiy6); AeTaNbHO 0XapPaKTE€PHU30BAHO €BOJIOLII0 AiJbHO-
cTi «(pabpuk AymMKH» i «MO3KOBUX TpecTiB» CIIA, Besmukoi Bpuranii, kpain
€sponu, KHP, fnonii, [3painio, TypeyuuHu ta iHIIUX nep:kaB; IpeacTaBIeHO
KOHLEMNUiIo «pabpuku IyMKU» [J51 OpTaHiB BJaaau YKpaiHu. Binnaroun HanexHe
LIMPOTi OXOILIEHHS MaTepiasy, THM He MEHUI CJIijJ BU3HATH, L0 31e0iJbIIOro
BiH Mae ONMUCOBHH XapakTep i CKopillle Moxe CJayryBaTH 6a3ucoM /15 oJaJb-
1ol cucTeMaTH3aLil.

OxpeMy HU3KYy MyOJiKalill CKIaAalTh aHAJITHYHI NOMOBiAI W aHaMiTHUHI
3aMMCKH, MiAroToBJeHi ¢axiBugmu HaujoHaabHOro iHCTUTYTY cTpaTeriyHux
JOCJiKeHb, 30KpeMa, MPOTATOM OCTaHHIX ABOX POKiB HUMH perpe3eHTOBa-
Hi MaTepiaju 3a BeJbMH aKTya/JbHOI TeMaTHKOIO, cepel KO 0COOJUBO CJif
BingHauuTH: «[IpobemMu BNpoBaMKeHHS CydacHMX CTaHAAPTIB iHpopmauidHOl
6e3neky B yMOBax CTAHOBJIEHHS HallioHAJbHOI cUCTeMHU KibepOesneku YKpa-
inn» [8], «Iocsin Himeuuwnu y ¢yHKuioHyBaHHi maathopm aep>KaBHO-TIPH-
BaTHOro napTHepcTBa B c(epi kibepGesneku» [9], «HopmatusHo-npaBoBi Ta
opraHizauiiiHi 3acagu nepaBHo-puBaTHoro mnaptHepctBa CHIA y cdepi
ki6epGesnexku» [10], «epkaBHo-npuBaTHE MapTHEPCTBO y cdepi KiGepbesme-
ku: Keic Himeuuwmnu» [11], «EBponeficbke MpUBaTHO-IepKAaBHE CIiBPOOITHH-
uTBO y cepi Kibepbesneku: MigXoan 10 GOpMyBaHHS Ta HOPMATUBHO-TPABOBI
sacagu» [12] ra inue. Oco6IMBICTIO MOAIGHOTO POALY AOCIIKEHD € Te, 10 BOHH
BUPI3HAIOTbCS aKLUEHTYBaHHSIM Ha INPHUKJIALHOMY XapakTepi nmpobJseMu, sBJS-
I0Th CO0OO0I0 HEBiIiJIbHY YacTUHY iH(pOpMalilHO-aHANITUYHOTO 3a0e3nedyeHHs
U aHaJiTHKO-NPOTHO3HOIO CYNPOBOMKEeHHS HisiibHOCTI [Ipesngentra Ykpaiuu,
Panu nauionanbHol Ge3neku i o6oponn Ykpainu. Paszom i3 Tum 1i martepianu
CJYTYIOTb CBOEPIAHUM BEKTOPOM i [JI BUEHHUX, SKi NOCJIIKYIOTh IIE€BHY MPO-
6JeMaTHKy Ha TEOPETHUHMX 3acajiaXx. 3arajoM »Ke CJIiJ 3a3HAa4uTH, L0 3]e-
6isbiioro yBara mpoQinbHUX (axiBliB 3a3HAYeHOI YCTAHOBU, SIK 1€ CBiIUHTH
HaBelleHa BUILEe TeMaTHKa NOCJi[’KeHb 3a NaHUM HalpsMOM, 30CepeiKeHa Ha
nuTaHHAX KibepOesneku. Lle nilicHO BaXX/MBO B yMOBax riOpuAHOL BiliHH, NTpOTe
He BUUepITy€e yChOro Aianas3oHy iHpopMauiiHO-MPAaBOBUX BiIHOCHH, a TUM Oifb-
le YrpaBjiHHSA MexXaHi3MaMHu aHaJiTHYHO! AisiIbHOCTI.

BunineHHs He BHpilleHUX paHille YACTHH 3arajbHOi NPoOGJIeMH.
He 3Baxaiouu Ha BeJMKHUH iHTepec MOCJiMHUKIB O Pi3HUX acrekTiB (PyHKLio-
HYBAHHS aHAJITUYHUX CHIiJbHOT, B3aEMHHUX BiIHOCUH Mi2K HUMH Ta OpraHaMu
Jep>KABHO! BJaAM, MUTAHHS WIONO0 AKTYaJbHOTO [/ YKpPaiHU MiXKHapOLHOTO
JOCBiy NIPaBOBOTO PEryJIIOBAHHS JAHOrO BHUAY NiSJIBHOCTI 3a/HMILAETHCS C/1a00
BUBUYeHHUM. lle 3yMOBJII0O€ TOCTAHOBKY METH CTATTi: AOCAIANTH U y3arajbHUTH
Mi>KHapOJHHUU IOCBifl IPAaBOBOTO Pery/OBaHHS HiSIbHOCTI aHA/TiTHYHUX CIiJb-
HOT. [locAirHeHHS MOCTaBJeHO! MeTH YMOXKJMBJIOETbCS PO3B’SI3aHHAM TaKUX
3aBJaHb: 1) 0XapaKTepu3yBaTH CyTHICTb KOPUAMUHOI KOMIAPATHBICTHKH B chepi
iHopMalLiHUX BiITHOCHH B aCHeKTi IPaBOBOr0O PeryJoBaHHS AisIbHOCTI aHaJi-
THUHHX CIIiJIBHOT; 2) MpoaHa/i3yBaTH creluudiky 3axigHoi Ta cXigHol Momesen
JNOCJII?KYBAHOTO BHUAY [HislIbHOCTI; 3) BCTAHOBUTH NPUUHATHI [/ ajantatil
0 YMOB YKpaiHU KJacTepu MPaBOBOrO PEryJ/IOBaHHS HisJIbHOCTI aHaJiTHUHHUX
CIIJIBHOT.
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Buknan ocHOBHOTO MaTtepiady mocJaigxkeHHs. CniBicHyBaHHS U B3ae-
MOJisl Iep:KaB B yMOBax rjobasizalil CBiTOBOI CIiJIbHOTH, NOsiBa U (DYHKIiOHY-
BaHHS iH(OpMaUiHHOro MpPOCTOPy, He 0OMEKEeHOTO KOPAOHAMH OfHI€l KpalHH,
MOLIMPEHHS TPaHCHALiOHAJbHUX KOHTAKTiB 3HAUHOIO Mipoi0 iHTeHCH]iKyBaau
Hara/jbHy HeOOXifHICTb y TEOPETHUYHUX i MPUKMATHUX AOCJIIKEHHAX Yy Tanysi
MOPiBHS/IBHOTO NPABO3HABCTBA. $KIIO y momepeiHi 4acu moAidHA AisibHICTD
3a/10BOJIbHS/IA 3[e6iJbIIOT0 HAYKOBUH iHTEpec, TO Temep 4UM Jaji, TUM Oifb-
1Ie MOYMHAITb IOMiHYBaTH MPaKTHUHI NOTpeOU. 3 0MHOro 60Ky, HeoOXimHiCTb
B aKTHBi3allil PO3BUTKY IOPUAUUHOI KOMMAPATHBICTUKH IPYHTYETbCS HA TOMY,
10 He 3aBXIHU € CeHC BUIaldyBaTH LI0Cb CBOE, fIKILO B {HIIMX AepKaBax Bif-
Haluiu eeKTUBHI 3aco0U PO3B’s3aHHS TOl UM iHIIOI MpobJjaeMu, 0cobNUBO,
SIKLIO TaKa NpobJseMa € iIeHTHYHOI0. 3 {HIIoro 60Ky, 3pOCTae poJb MizKaeprKaB-
HUX {HCTUTYLIH, Ha SKi TOKJaoaeThCs Micis BUpilleHHS HAACKJIaJHUX 3aBaHb,
MOLIYKY BUXOMIB 3 KPU30BUX CHUTYyaliH, a BiATak i Binbopy HaUOIIbIL MPUHHAT-
HUX /51 yCiX yYaCHHKIB BHCHOBKIB, 110 HEMOXKJHWBO 0e3 cucTeMaTHusauil Ta
y3arajbHeHHS] 3HaHb [P0 MHOXKHUHHICTb MoOJeJel, B TOMY UHCJi L1040 NPaKTH-
KM NPaBOBOTO peryJ/loBaHHS Yy Pi3HUX depxkKaBaX. TakuUM UMHOM, BCe yacTille
BUHHKAE HEOOXiAHICTh BUXOAY 3a ME€XKi KOHKPETHHUX HALiOHAJbHUX NPABOBUX
CHUCTEM U OTepTs Ha MepefoBHUH MOCBiJ iHIIMX KpaiH.

Busnavatouu npenmertHe moJge topuanyHol komnapatuBictuku, O.[. Tuxo-
MHUPOB 3ayBaKy€, 110 BOHO «He OOMeXY€TbCs JIMIlIe MPaBOBUMH CHCTEMaMHU
200 NpaBOBUMH KyJIbTYpaMH, NPAaBOBUMH TPAIMLISIMH, SKi 3a CBOE CYTTIO
€ TIEBHUMHU criocobaMu BinoOpaKeHHs! MPaBOBOI peasbHOCTI, a MparHe OXOMUTH
OCTaHHIO y BCbOMY il 006cs3i, xoua i y neBHoMy pakypci...» [13, c. 113]. Bes-
YMOBHO, He HJeTbCsl PO MeXaHiyHe MepeHeCeHHS UyKOPiAHHUX eJIeMeHTIB N0
MEeBHOTO HALiOHAJBHOIO iHCTUTYLIOHAJBHOIO CepelOBUILA.

B6auaeTbes, 1o y Haubiabll y3araibHeHOMY BHUIJISIL POLEAYPY MOAIOHOTO
POLY HOCJIIKEHb MOXKHA MPEeACTaBUTH yepe3 Taki eTanu:

— 306ip iHdopmauil AK Yy BHUIJSAAI TEOPETUUHUX JOCHIIKEHb 3apyOiKHUX
BUEHHX 32 BIAMOBIIHOK TEMATHKOW, TakK i y BUMIsAi (akraxy (lopuandnux
JNOKYMEHTIB, CTATUCTUYHUX BilOMOCTEH, NaHUX OQilliiHUX AOTOBifeH i pesnisis,
MOAIMHOTO Py TOLIO);

— ceJleKlisl ¥ cucTeMaTU3alis BifibpaHoro martepiaJy;

— OLiHKa CTYyMeHI0 WOro MPUAHATHOCTI N5 YKpaiHu;

— reHepyBaHHA iJeH;

— MIArOTOBKAa peKOMeHJAUid IIOA0 ajanTalil Mi>KHapoAHOrO MOCBiLy MO
BITUM3HSAHUX yMOB Ta LISXiB iMIJeMeHTalil MeBHUX HOPM [0 YKPalHCBKOTO
3aKOHOABCTBA.

Kopecnonnyroun 3asHaueHe 10 crneuu(ikKu IOPUAMYHO! KOMIAPATUBICTHKH
B AaCIEKTi IIPaBOBOrO PeryJ/IOBAaHHA MifJIbHOCTI aHAJiTUUYHHUX CIIJNBHOT, MOXK-
Ha BUOKPEMHUTH CaMOCTIMHUH HaMpsiM, MOB’SI3aHUU i3 MOPIBHAJBHUM aHaJi30M
HOPMOTBOPYOI AiSIIBHOCT] Hep:KaBHUX OPraHiB Pi3HUX KpaiH y 3a3HaueHOMY
aclekTi Ha MiAcTaBi NOCJIIKEHHS JeraJlbHUX i NOKTPUHAJNbHUX [Kepes i3
Nofa/blIMM 3aCTOCYBAHHSIM METO[iB OLiHIOBaHHS U CHHTE3y HOBOI'O 3HAHHS.
Haii6inbon ckIagHICTIO TPH IbOMY MOXKe BUCTYINATH caMe BU3HAYeHHS TOTO
«paliOHaJBHOTO 3epHa», 1K€, CUMBOJIIUHO KaxKyud, MOXKe NPOPOCTH Ha yKpa-
THCBKIl HUBI.
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OKpeMHM CEerMEeHTOM HayKOBOTO 3HAHHS BHUCTYIAE BHUI/IEHHS KOJA MUTaHb,
SKi B paKypci IIPaBOBOrO peryJIlOBaHHS [iflIbHOCTI aHAJiTUYHUX CHIJBHOT
€ HaHuOiabll HaraJdbHUMH IJs YKpaiHu. Binbip i cucTemaTtusalis MoAiOHUX
IHUTaHb CaMo M0 cobi MOXKe PO3rysgaTHCs K OKpeMa Haykoa mpobOsema. Ha
WJISIXY 11 PO3B’SI3aHHS MPOMNOHYEMO BKJ/IOYMTH JI0 LbOTO MepesiiKy Taki:

— §IKi caMe acleKTH HiIbHOCTI aHAJITUYHUX CHiNIBHOT MifJISralnTh IPaBOBO-
My PeryJIIOBaHHIO, a 110 MOXKe 3a/JHUIIATHCS M03a YHOPMYBAaHHSIM;

— SKU{ IOPUIUYHUH CTATyC MOXKYTb MaTH aHaJiTH4Hi CHiJIbHOTH;

— SKHMH HOPMATHUBHO-NPAaBOBMMM aKTaMM Mae€ peryJsioBaTHCS IXHS Aisljb-
HiCTB;

— fKUM € OIITUMaJ/lbHe CIiBBiIHOLIEHHS AePXKAaBHUX | HelepxKaBHUX aHaili-
TUYHUX {HCTUTYLIH, YU 1OTPebye Lie CBOTO IOPUIMUYHOTO YHOPMYBaHHS;

— sIKa MOJie/Ib YTBOPEHHSI U YIPaBJiHHSA aHAJITUYHUMHU CIIJBHOTAMH € Hau-
6iJibIll TPUAHSATHOI /15 Y KpaiHu;

— §Ki aHaJiTUYHI NOCJAYTH MOXKYTb HAaJABATHU CIIJBHOTH TAKOIO POAY i YHUM
e peryJoeTbcs 3 MO3ULIH MpaBa;

— F9KHM € NIPaBOBHH MeXaHi3M BH3Ha4YeHHS BUAATKIB Ha Jep:KaBHe (piHaHCY-
BaHHS HiSIIBHOCTI aHAJITUYHUX CIIJIBHOT,

— Ha §IKMX [IPAaBOBHUX 3acajax 3JAIMCHIOETbCS MiArOTOBKA, MepemiAroToBKa,
ninBuIIeHHs KBagidikalii aHaMiTHKIB;

— §IKy IOPUAMYHY BilNOBIAA/JbHICTb HECYTb aHAJITU4YHI CHiJbHOTH 3a HaB-
MHCHE MepeKpydYeHHs U MiApoOKy AAHMX, MaHiMyJIOBAaHHS FPOMAACHKOI AyM-
KOI0, SIKILLO Lie B IIOAaJbLIOMY IPHU3BOAUTh N0 HEraTUBHUX HACJIIKIB, TOILO.

BesymoBHO, HaBeneHUN Mepesiik He € BUUEPITHUM, IPOTE HaTelep HaBiTh Ti
MUTaHHS, 110 B HBOMY MiCTSITbCS, a00 B3araJjii He BperyJ/JbOBaHi Ha PiBHI HOpMa-
THBHO-TIPABOBUX aKTiB, a00 PO3MOPOLIEH] MO [eCATKaX JOKYMEHTIB, fKi HepiiKO
BCTYMAOTh Y NMPOTUPiIUYs MixkK c0o6010. ¥ 3B 513Ky 3 MOAOJAHHSAM MOAIOHOI CUTY-
auii HayKoBO OOIPYHTOBAHUMH 3MiHAMM MOTPiOHO 3BEPHYTHUCS SK A0 CTHUCJOL
icTopil mUTaHHS, Tak i 10 Cy4acHOTO Mi>KHapOAHOTO JOCBimLy.

Ocki/JIbKK B MeKax OIHi€l CTaTTi HEMOXKJIMBO Perpe3eHTYBATH MPAKTHKY Aislib-
HOCTI Y JaHOMY HalpsiMi IeCSTKIB IepKaB, € CEHC 3a JOIOMOIOK MeTOLy THIIOJNO-
rizauii po3risiHyTH MOJEJI, 1110 YMOBHO MOXKHA MO3HAYNUTH SK 3aXilHy U a3ifCbKY.

Ines 3a/1y4eHHs iHTeJIeKTyaJliB [0 ynpaBJIiHHH JIep2KaBoIo MPOCTEXKYEThCH
3 aHTHYHMX 4YaciB. Tak, I[aBHbOFpeL[bKI/II/I tinocod [lnaton y npaLu «,Z[epmaBa»
HanucaHii 1we y 360 poui 10 Halloi epy, HaJlaBaB JaHid YacTHHI cycminbeTBa
NPOBiAHY POJib B yNpaBJiHHI ifeanbHolo aepxxkasoto [14]. Ha mpaktuui mpo-
TATOM CTOJITh 31e0i/NbILIOTO Lie peasi3oByBaJjocs uepe3d 3ajydeHHS HauOifbll
OCBiYeHHX ocib 10 KaTeropii YUHOBHUKIB, (POPMYBaHHSl Ha TaKUX 3acafax Tak
3BAHOTO «OIOPOKPATHYHOrO anapaTy» 3i 3HAUHOIO KiJbKICTIO PaJHUKIB, KOH-
CyJIbTAHTIB, €KCIIePTiB TOLIO.

3a crocrepexXeHHIM TPyNH aMepUKaHCbKUX MOCJiAHHUKIB, Meplli crnpoou
3BepHEHHS1 B €BpoONi 10 He3a/JexKHHUX eKCIepTiB, fKi He MaJd BiIHOLIEHHS [0
Baanu, patyiotbcst XVI-XVII cT., Konn HeobxinHO 6ys0 OOTPYHTYBaTH PO3IO-
Jil 0XOMiB MiX KOPOJSIMM Ta KaTOJHLBKOI LepkBoio [15]. Lle mae mincrasu
CTBEPIKYBATH, 110 HA TOW Yac HaubiJbll BUTpeOyBaHUM CTaJjs0 Te, L0 ChO-
rofHi Ha3MBAaE€TbCS €KOHOMIYHOIO aHAJIITHKOI M €KOHOMIYHMM KOHCAJITHHIOM,
a oTXe, caMe Liel HampsiM 1o4YaB PO3BUBATHUCS OJHHMM 3 MEpLIMX.
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3arocTpeHHs MOJITHYHUX BiJTHOCHH Mi2K €BporneidcbKuMHy KpaiHamu y XIX cr.
NIPHU3BEJIO 10 HEOOXINIHOCTI CTBOPEHHS MPOTOTHUIB CydacHUX aHa/TiTHYHHUX LIeH-
TpiB, fIKi po3poOJAaM 3acagud MiKHAPOAHUX BiIHOCHH, MUTAHHS BiCbKOBOI
noJitThku # o6oponu. Hanpuknian, y 1831 p. y Jlonnoni 6ys 3acHoBauuii Kopo-
JIBCBKMH iHCTHTYT AOC/Ti[UKeHb y raaysi o6oponu i Gesneku (Royal United
Services Institute for Defence and Security Studies), sikuii sronom Tpanchop-
MyBaBcsi B KoposiiBcbKkHE 06’€IHaHME iHCTUTYT 0GOPOHHMX AOCHimXKeHb [16].
[IpunarigHo cJin 3a3HauuTH, 110 caMe 3aBASKM BilicbKOBUM y 4acu Jpyroi
CBiTOBOI BiMHHU 3’sIBUJIacs U MOUIMPHUJIACS HOMiHALlis «MO3KOBHH LIEHTP», KO0
Ha MepLIOMY eTani HMeHyBa/M KiMHATH, B SKMX OOrOBOPIOBA/IMUCS CTpaTeril
BelleHHs BificbkoBuX i [17].

Lle#t icTopuuHHUi eKCKypC 3pOOJEeHHH y 3B’SI3Ky 3 THUM, 110 OiJblIiCTb yKpa-
THCBKMX BYEHHX IMiJ 4ac ONUCYy AiIbHOCTI 3aKOPAOHHMX aHA/IiTMYHUX LEHTPIB
BUHOCHUTD 3a Iy>KKH IXHIO TIepefTedy i MoYrHAaE caMe 3 HOBITHbOI aMepPUKaHChKOI
icTopil, B TOMY uHc/i 1OB’si3aHO! i3 Tak 3BaHUM (eHOMeHOM CHJIIKOHOBOI JAOJHMHH.

Harenep y MikHapomHiil NMpakTHLi Ha MO3HAU€HHS aHA/TiTHUYHUX LEHTPIB
BMKOPHCTOBYIOTbCS Taki HasBH, sk Think tank, Think trust («Mo3KkoBi LeHTpH»,
«MO3KOBi TpecTH», «(habpHKH IyMOK») i KOHCTAaTYE€ThCA IX PO3MAiTTH, fAKe 3a
METOJOM y3arajbHeHHSI MOXHa MPeACTABUTH TAKUMH TPYyNaMHu:

— inctutyTH (610p0) HOCHiIKEHD;

— aHaJiTU4HI CJayKO0U B OopraHisauisx;

— aHaJiTHuHi QyHAauii Ta crneuiasizoBani HoHIH;

— aHaJIiTUYHI LUEeHTpPHU;

— TapreTuHr-uenTpu (Bim amrs. “target” — wisb, TO6TO LEHTPH 3 HAYKOBOTO
OOTPYHTYBAHHS TTOCTAHOBKH Liiiel Ta BUPOOJIEHHS IISIXiB IXHBOTO TOCATHEHHS);

— panu, KOMiTeTH, opraHizauii 3i creuiagizoBaHUX AOCJiIKEHb;

— acoujaujl, eKCrepTHi rpynu aHaJdiTHKIB TOLIO.

€ yci nigcTaBy CTBEPAXKYBATH, 110 CXOXKOI0 /IS BCiX KpalH PUCOI0 CTANO Te,
110 aHaJITHYHI CIIJIBHOTH 3allOBHIOIOTb COOO0I0 CepeluHHe iHCTUTYLiOHaJbHE
CepeNloBHIIe, Ke YTBOPIOEThCS MiXK 3aMOBHHUKaMHU B 0co0i opraHiB uepmaBHoI
BJ1aJH, Gi3HEC-CTPYKTYP TOLIO i KIACHYHHMH HayKOBHMH / HayKOBO-I0C/TiIHH-
MH yCTaHOBaMH i yHiBepcuTeTaMHd. Piu y TiM, 110 akajeMmiuHa Hayka U OCBi-
Ta 30pi€HTOBaHi Ha NPHUPOLLEHHS, BiATBOPEHHS W PO3NOBCIOJKEHHS CHUCTEMHU
3HaHb, IXHIO yHIAMeHTaMi3alio, Toai K q)yHKui'f AHAMITUYHUX CHiNBHOT BHpis-
HSIIOTbCS SICKPaBO BHPaXKE€HOIO MparMaTHYHICTIO, TOOTO 3AiCHEHHSIM aHaJiTH-
KM 3 MeTolo iH(opMalifiHoro 3abesnedenHs / CYNPOBOKEHHS YIPaB/iHChKOI
HisTBHOCTI, KOHCAJITUHTY, €KCIIePTH3H MPOEKTIB, aABOKALil, MTPOrHO3yBaHHS 32
NIeBHUMH HalpsIMaMu [iS/JbHOCTI SIK NepKaBHMX YCTAHOB, TaK i IOJITHYHHUX
naptid ta pyxiB, 6i3Hec-cTpyKTyp Tollo. fk 3a3Havae P. Xaac, rosoBHa Micis
MO3KOBHX LEHTPiB MOJIATa€ B TOMY, 1100 3aIOBHUTH PO3PUB MiXK CBITOM ifed
ta cBiTom mik [18, c. 5].

Hagith Ha piBHI BiTYM3HSHOTO MPABOBOrO PETYJIOBAHHS MPOCTEXKYETHCH Te,
o 3akonu Ykpainu «[Ipo HayKoBY i HayKOBO-TeXHiuHy misiibHicTb» [19], «[Ipo
ocsity» [20], «ITpo Buiy ocBity» [21] He oXomIOK0OTH 3AiHCHEHHS aHATiTHUHOT
nisiibHOCTI TTOBHOIO Mipoto. Ha uvaci po3po6ka i yxBaseHHs 3aKOHY, SIKHH OyB
61 IPUCBSIUEHUH caMe LbOMY HAMpsSMY i3 ypaxXyBaHHSIM I1€PeIoBOT0 Mi>KHAapPO.I-
HOT'O J0CBiny.
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Opnpasy oroBoprMmo, IO BiOKpeMJIEHHSI aHAJiTHUHHX CHIJBHOT Bif Kija-
CHYHUX HAYKOBHUX | OCBITHIX yCTAaHOB He O3Hayae, L0 aHaNiTU4YHI LIEHTPU He
MOXKYThb CTBOPIOBATUCS HA IXHiH 6asi, MpoTe OiMblLIICTh TAKUX YCTAHOB Y CBITi
icHytoTb He3asexkHo. OIHOIO 3 BaroMHx IepeBar B OCTAaHHbOMY BHIAIKy € Te,
110 y TaKM# Crnoci® BOHM BUXOASTb 3 BepTHKaJi NMPSIMOTrO yIpaBJIiHHS, a OTXKe,
ixHi iH(bopMaliHi MPOAYKTH MaloTh OiJiblile IIaHCIB OYTH He3aaHTa)KOBAaHUMH,
CMiJIMBUMH y 3aCTOCYBaHHi iHHOBAaUiHHMX MEeTONMK i B CaMHUX OLiHKaX, Mpo-
MOHYBATH a/bTePHATHBU U TMONepeiKaTH NPo TiMOTeTHYHi HACHAIIKM THUX YU
{HIIMX pillleHb, SIKi MPUUMAIOTHCS YIPABJIHLUSIMHU.

3a MHOXKMHHOCTI MoJeJsiel Mis/IbHOCTI aHAJTITHYHHX LEHTPIB BapTO HAUOI/Ib-
Iy yBary NpUIIMTH PO3TJISAY TaK 3BaHUX «3axXiIHOI» U «a3idCbKOi» MojeseH.
LlinkoM 3po3yMiJio, 110 KOXKHA 3 IepxKaB Ma€ CBOIO MPABOBY peasibHICTh, a Bifl-
TaK i M0-CBOEMY PeTyJIO€ 3aCaid AiSIbHOCTI aHAJMITHUHHUX CIIJIbHOT. BopHouac
MOXKHa BUIIJMTHA JOMIHAHTU MiAXOAiB i KepiBHUX anHaniB

ICToquHo CKJIAJIOCS TaK, 110 AepKaBu €ppond i [1iBHiuHOT AMepI/IKH (s0kpe-
ma, CHIA i Kanana) oGpanu s cebe K/J1aCTepHy MOJe/b, 3a SIKOI yBeCb MacHuB
aHaJiTHKA UiTKO pO3MOMiNeHUH 3a crewiasisalielo, HaNpuUKaal: 30BHILIHS
¥ BHYTpIiLLHSA MOJiTHKA, NIpaBo, 6e3neka i 000poHa, eKOHOMiKa U ¢iHaHCH, eKo-
JIOTisl, MeMLIMHA, ocBiTa Towo. Lle 103BOJIsIe He TibKK MOKJIAAATUCS HA TyMKY
thaxiBuiB HaWBUIIO! KBagiikalii y cBOIW rasnysi, a ¥ neseryBaTu peryJsiTopHy
NiSIbHICTD TPOMIJBHUM OpraHaM, palioHaJbHO MiAXOAUTH N0 MHUTAHb NepKaB-
Horo (iHaHCYBaHHSI ¥ OTPUMAHHS BiANOBIAHWX BUAATKIB BiA AisJIBHOCTI «MO3-
KOBHX LIEHTPiB», BHOPMOBYBATH KOHKYPCHHUU Binbip HAa oTpUMaHHs CyOCHAIN Ta
TPaHTiB [J1s TAKUX YCTAHOB, HABiTh 3a/sydaTH ix 1o OaarogiiiHocti. Tax, Hanpu-
KJaj, «3aKkoH Tpo OgarofidHicTe», yxBasernudd y 2011 p. y Benukiin Bpuranii,
nependauae, 110 0/1arOYMHHICTb MOXKe TMPOSIBISATUCS He TiJIbKH y MaTepiasbHil
opwmi, a BigTak cepen Uisel AiSAbHOCTI aHAJITUUHUX LEHTPIB 3-TIOMIiXK iHIIHUX
Mae OyTH MPOCBITHUUTBO B iHTepecax cycmiabcTsa [22].

Y ToH »Ke uac iHTerpauis HayKd y pPi3HMX rajayssx, i iHTepHalioHai3allisi, TeH-
JIeHL{I PO3BUTKY MiXKHApPOAHOTO TMpaBa 3yMOBWUJIM B OCTAHHI JecSATUPiUdsl aKTHBi3a-
11jl0 3aCTOCYBaHHS K0os1abopaTHBHOI Mojiesi. 31e6i/IblIoro BOHa NprUaaTHa sl Misl/Ib-
HOCTi TpaHCHALiOHA/JIbHUX | MiXKIEePKABHUX aHAJIITHUUHUX LEHTPIB i IPYHTYETbCS HA
MIPUHLIMIAX Y3TOMXKEHOCTi {HTepeciB yYaCHHUKIB, CIINBHOCTI IiJeH, TyMaHiCTUIHUX
YCTaHOBKAax i MOJIITHYHIM HEUTPAbHOCTI. LIocTpauiero Takol Moaesi Moxke CJIyry-
BaTH AisibHicTb KOHCOpLiyMy 3 BUBUEHHSI BePXOBEHCTBA NpaBa 3a/si BUPOOJ/IEHHS
VHiBepcaJbHUX PeKOMEeHAllil 3 MOro CTaHOBJEHHS i 3MillHeHHs. BiH siBisie co6oro
CHIJIBHOTY MPOBIIHUX JOC/IIHHUKIB 3 YChOTO CBITY, (paXiBLiB Y Pi3HHUX ranyssix, BKIIO-
YarouM PaBo, €KOHOMIKY, MOJITOMOri0, COLIOJIOTi0, Mi>KHAPOAHI BiTHOCUHH, aHTPO-
TOJIOT{0 TQB] Jlns YkpalHu BeJibMM aKTyaJbHUMH € BUCHOBKH KoHcopuiymy 1100
KpUTEpIiB BUMIPY BEPXOBEHCTBA MPaBa, PABOBUX LLIAXIB POSBUTKY He3rneku, pu-
JMYHOI KBaJipikalji AisIbHOCT HeJlepKaBHUX 036poeHHx Cy0’€eKTiB TOLLO.

3a3Buuai NpaBoBe peryJoBaHHS AifJIbHOCTI aHAMITUYHUX CIIJIBHOT, CTBOpe-
HUX 3a NPUHLUIIOM KJIaCTepHO! ab0 KonabopaTHUBHO! MOJeJi, 3AiHCHIOEThCS Ha
MiACTaBi CTATYTHUX AOKYMEHTIB, fIKi Y3rOJUKYIOTbCS BiANIOBIiIHUMH OpraHaMu
IOCTHULII 3 MOTePeIHbOI0 EKCIIEPTU30I0 HA MPeaMeT BiAICYTHOCTI MPOTUPIY 3 UUH-
HUMM HOpPMaMH IpaBa, 3a(iKCOBAHUMM B 3aKOHAX i MPO(iIbHUX MiA3aKOHHUX
aKTaX OKpeMol [epKaBH UM B MiXKHAPOJHUX aKTax.
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OkpeMoi yBar 3acayrosyioTb npasosi aHamituudi uentpu (Legal Think
tanks). Ix moaBifina mpupoaa MposIBJASETCS B TOMY, 110, 3 OJHOTO GOKY, BOHH
CTBOPIOIOThCS i (DYHKIIOHYIOTh Ha MiICTaBi MeBHUX MPABOBUX HOPM, BCTAHOB-
JIEHUX y Till 4¥ {HWiHA nepxkasi. 3 iHIIOro 6OKY, BOHM BHCTYMAIOTh PYIIiHHOIO
CHUJIOI0 PO3BUTKY H YAOCKOHAJEeHHS 3aKOHOJAaBCTBa, BUPOOJIeHHS peKOMeHAaLiH
IIO0 OMTHMIi3alil peryJ/JoBaHHS MPU MOSIBi HOBUX TeHJEHLiH, MPOTHO3YBaHHS
HACJIiIKiB YIPaBJIiHCBKUX [id, IPOrpaMyBaHHS CTpaTeril.

o »x 10 Tak 3BaHOI «a3iiCcbKOI MOJeJi» PeryroBaHHS Ais/IbHOCTI aHAJMITHY-
HUX CHiJIbHOT, TO BOHA XapaKTepU3yEeThCs CBOEI0 eTHOHALIOHAIbHOW crieundi-
koto. Hanpuknan, y Kutal ananitnuni iHCTUTYLIT HAaNpsIMY TiANOPSAKOBYIOThCS
NapTiiHUM OpraHaM i NMpauiolTb CYTO B MeXKaX THX 3aBAaHb, s1Ki copMyJsbo-
BaHi UMMM opraHaMy. TUM He MeHI, aBCOMIOTHO YiTKO (POPMYJIOIOTHCS MOCTAB-
JeHi nepen aHanitukamu uisi. Tak, [omoBa KHP Cunb LI3unbnun, BUCTyNmatOUH
Ha nsneHapHomy 3aciganni LUK KIIK, 3asnauuB, mo momepHisauis «cucteMu
JIepKaBHOTO YTPABJiHHSA | YIPaBJAIHCbKUX MOXKJHWBOCTEH 3BOAWUTHCS [0 TOTO,
100, aJanTylo4yUCh A0 Cy4aCHUX 3MiH, He TiJIbKH peopMyBaTH Ti iHCTUTYTH
i MexaHi3MH, 3aKOHM Ta iHLII HOPMATUBHO-NIPABOBI aKTH, §IKi HE BiANOBiNAIOTH
BUMOTraM PO3BUTKY IPAKTHKH, a U HEOAMIHHO 3alpOBALKyBaTH HOBi IHCTUTYTH
i MexaHi3MH, HOBi 3aKOHH | HODPMATUBHO-IIPABOBi aKTH, POOJISYH yCi iHCTUTYTH
Oi/blI HAYKOBUMH ¥ JNOCKOHA/JIMMH, NepeBOASUH YIPaBJiHHS NapTiHHUMHU, Oep-
JKaBHUMHU ¥ CYCHiJIbBHUMHU CIIpaBaMH B PYCJIO iHCTUTYLiOHAi3allil, perJiaMeHTa-
uii i npouecyadisauii» [24, c. 129—-130].

[le omHMM XapakTepHHM IPHUKJ/IaA0M asidCcbKoi Mojesi peryJioBaHHsS aHa-
JITHYHO! [MitIBHOCTI MOXe CJYryBaTh (DYHKLIOHYBAHHS BiAMOBiTHUX CJYXKO
y cknani uebonis (dinancoso-npomucaosux rpyn) y [lispenniit Kopei [25].
Y Hawiu kpaini mo6pe Bimoma mpomykuis kommnadid Samsung, LG, Hyunday
Ta NesKUX {HIIKX, Ki, M0 CYTi, ABJASIOTb c00010 CiMeHHi Kopropalli, B SKHUX
BJaJla NepeaeTbes y cnanamuby. Yebosi XxapakTepusyTbCs CBOEKO LIMPOKOIO
npodifbHICTIO Ta iHHOBALIMHO OPIEHTOBAHUM IiAXOAOM A0 €KOHOMIKH. TOX,
OKpiM BUMYCKY ¥ MOCTIHHOTO OHOBJIEHHSI MOJEJBHOTO PSAY MOOYTOBOI TEXHIKH,
eJIEKTPOHIKH, BOHHU BKJIOUAIOTh B ceOe BUPOOHUKIB TEKCTH/IIO, OYIiBebHI KOM-
nauii, cynHoOyayBaHHs, OpraHi3aliio MapkiB BiAMOUMWHKY, CTpaXyBaHHS TOLIO.
CyTTeBUU NPOPUB LMX KOMIAHIA Ha CBITOBOMY PHHKY, KOHKYPEHTOCIIPOMOXK-
HiCTb BUPOOJEHUX HUMH TOBAPiB CTAMM MOXKJWBUMH B TOMY YHCJi 3aBASKH
e(ekTUBHIN 6i3Hec-aHaiTHLi. LlinKOoM 3p03yMiso, 110 AiANBHICTD TAKUX CIYKO
pery/oeThCs BHYTPILLHBO KOPIOPAaTHBHUMH HOPMAaTUBHUMM aKTaMH, sIKi 0XO-
NJII0I0Th WIMPOKKHM [iala3oH aclekTiB: Bil MiATOTOBKKM U yMOB Bigbopy mepco-
HaJly aHaJiTHUKIB, peXXHUMY IXHbOI AisIIbHOCTI 10 OUIHKH e(eKTUBHOCTI U omaTu
npaui. ['070BHOIO PYIIIHOI CUJIOK BUCTYIMAE MPUHIMI 3MarajibHOCTi U Kop-
CTKOI KOHKYPEHLIl, 110 PO3MOBCIOIKYETbCS He TiIbKM Ha OKPEMHUX MPALiBHHUKIB,
a ¥ 3 OISy Ha aHa/JiTHUHY PO3BilKY SIK eJeMeHT MPOMHCJOBOrO LIMiOHAXY,
NOCTiHE NPOTUCTOSIHHS 3 aMepPUKAHCbKHUMHU, SIMOHCbKUMU (DipMaMM TOLLO.

He 3Baxarouu Ha Be/JbMH creuudiyHi pUCH asidCbKOl MOAesi MPaBOBOTO
peryJ/IoBaHHS AiJIbHOCTI aHAMITUYHUX CHIJMBHOT, A5 YKpaiHU §IK Jep:KaBH, 110
HalliJleHa Ha CTPiMKe 3pOCTaHHsI CBOE! BarOMOCTI Y CBiTi, LIed NOCBiJ € He MEeHII
LiHHUM, HiXK J0CBiJ 3axiiHuX KpaiH. Hacamnepen mono maHo6/MBOr0O CTaBJ/IeH-
HS 0 aHAJITUYHOI eJliTH; BPaXyBaHHS BaroMocTi iHTeJeKTyaJbHUX pecypciB
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IJIs1 1ePXKaBH i CyCHiJIbCTBA; PO3YMiHHS PoJii BUPOOJNEHHUX aHAJNITUUHUMU LeH-
TpamMu iHQOpPMaUiHHUX TPOAYKTIB y (OPMyBaHHi HaUjOHAJbHUX CTpATErii;
BMiHHSI [€pXKaBHUX CJYyKO0BLIB KBali(PiKOBAHO IMIJIAHTYBAaTH pe3yJbTaTH
AQHAJITUKX B NMPAKTUKY yNPABJAIHCHKOI AiSIIbHOCTI; MiATOTOBKH i CTUMYJ/IIOBAHHS
KaJIpiB aHaJMiTUYHUX CJYyXKO; Croco0iB PEeKPYTHUHTY NPOBIAHUX aHAJITHKIB Ha
JepKaBHY CayxKOy.

BucHoBku. CTpiMKi 3MiHHM CydacHOro CBiTy BenyThb IO TOrO, IO CYTT€-
Bi nepeBaru OTPHUMYIOTb Ti JIeprKaBH, §IKi CIIPOMOXKHI aleKBAaTHO OLiHIOBATH
Ta e(PEeKTUBHO BUKOPUCTOBYBATH HASIBHI B HUX PeCypcH, BUPOOJISATH BJIACHUH
iHpopMaLiMHUI NPOAYKT, NPOTHO3YBATH PO3CTAHOBKY CHJl HA MiKHAPOAHOMY
npocTtopi. ¥ce 1le HeMOXJUBO 6e3 OMepTs Ha AiS/NbHICTb aHAMITUUHUX CHiJb-
HOT, SIKi CBO€IO Ueproi noTpedyTh MPABOBOT0O PEryJIIOBAHHS TAKO! AislAbHOCTI.
B pesysabraTi mpoBeneHoro aocsimKeHHsI OyJ0 BCTAHOBJEHO, IO, BUXOASUU
3 aHaJi3y Mi)KHapOJHOTO AOCBiAy, A YKpaiHW HaUOIIbII MPUUHATHOIO € Kjac-
TepHa MOJeJb, XapakTepHa I/s KpalH 3axody. TWM He MeHI, Lie He O3HAUae,
IO CJIi 0OMeKyBaTUCS JIMLIe TaKO MOJAEJII0, alKe PO3MAITTS MiAXOAiB Mae
YMMaJo MOTEeHLIH /15 CYTTEBOTO MPOPUBY HALIO! Jep:KaBH y NOC/iIKYBAaHOMY
HanpsiMi.
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AHoTanisa

Manoswox O. A. MixkHapoaHUI TOCBiJ MPABOBOrO PEryJl0OBaHHS NiSIbHOCTI aHaXiTHY-
HUX cniasHOT. — CrarTsl.

CraTTd MICTHTh y3arajbHEHHS BaXKJUBOTO [/ YKpaiHM AOCBiLy MepeioBHX IepkKaB CBIiTY
y 3a3HaueHoMy Hampsivi. OxapakTepr3oBaHa CYTHICTb IOPHUIMYHO! KOMIIapaTHBICTHKH B cdepi
inopMaliiHHUX BiIHOCHH B acleKTi IPaBOBOrO PeryJloBaHHS AiIbHOCTI aHAMITUYHUX CHiJbHOT.
JleTaibHO POSTAAHYTO 3axinHy (kaacTepHy ¥ KosjaGopaTuBHY) # asiiicbKy Mopaesi. BusHaueHo
NPUHHATHI /18 YMOB YKpaiHM MiAXOAM | MPUHUMIM. ¥Y3arajbHEHHS NOCBifly aHaJiTHUHMUX LEH-
TpiB, 1X THUMOJOTi3alis B 3axifHUX KpalHaX MarTb 0araTopiuHy Tpauuil. YKpaiHa MNOPiBHSHO
HeJaBHO NPUEHAIACS 10 THX KpalH, B AKMX aKTHBHO BUKOPHUCTOBYIOTbCS Pe3y/bTaTH AislIbHOCTI
aHAJITHKIB. ¥ 3B’13Ky 3 LUM 3pOCTa€ PoJib BUBUEHHS MiXKKHAPOLHOIO JOCBiLy Ta HOro BIPOBa-
JKEeHHST ¥ BCiX cdepax ympaBJsiHCBKOI HistibHOCTI. ABTOp CTaTTi CJifye TpajHLisiM MpaBOBHX
MOPIBHSANBHUX IOC/II’KEHb Ta BU3HAUAE Ti aCMEKTH, Ki MalOTh MiXKHAPOIHUE XapakTep. 3 OrJsi-
Iy Ha icTOpUYHi HaHi BiH BBa)kae, L0 B 3aXiIHUX KpalHaX HAHUOGiNbII MOMIMPEHOI0 € KJacTepHa
MOJIe/Ib PEeryJIFOBaHHS AiSIBHOCTI aHaMiTMYHUX LeHTpiB. Taka Mozme/b mependadyae BpaxyBaHHS
crieyjanizauii aHagiTUKKA B pisHUX obOsacTsax. BomHoyac iHTerpauis pi3HMX Hayk, HEOOXiAHICTb
BHDIllleHHS TJ100a/bHUX NPoOJaeM MPU3BOAUTb N0 BUHHKHEHHS TPAaHCHALiOHAa/JbHHMX Ta MikKaep-
JKaBHHMX aHaJiTUYHUX CHiJAbHOT. Halbinbl NpUHHATHOW 118 HUX € MOJEJb CHiJbHOI po6OTH, fKa
6a3yeTbCsl Ha MPUHLMNAX MiXKHAPOAHOrO MpaBa, FyMaHi3My Ta MOJITHYHOro HeHTpagitery. Asi-
aTCbKa MOJeJb, fIKa TaKOXK MpPeACTaBJdeHa B CTaTTi, XapaKTePU3YETbCS CYBOPOIO CIPSIMOBAHICTIO,
MOCTAaHOBKOIO KOHKPEeTHHUX LiJlell Ta aKTUBHUM BUKOPHUCTAHHSAM YCiX iHTe/JeKTyaJbHUX pPecypciB.
ABTop craTTi BU3HAaUae Ti MPUHLMIHK Ta MiAXOAM KOXKHOI MojeJi, siKi 10MOMOXYTb YKpaiHi pea-
JIi3yBaTH CBOI cTpaTerii Ha MiKHapOAHIH apeHi.

Karouosi caosa: opuanuHa KoMIapaTHBICTHKA, MOPIBHAIBHO-IPABOBE JOC/IKEHHS, Mi2KHa-
POIHMH JOCBiA, eTanyu y3araJbHeHHS Mi?>KHapPOAHOTO AOCBiNy, IPaBOBe PeryJIOBaHHS, Aif/IbHICTb
aHa/IITHYHUX CIJBHOT, aHAJTiTHYHI LEeHTPH, (abpHUKH LYMOK, MO3KOBUH LIEHTP, MOJE/b IPAaBOBO-
ro peryJ/ioBaHHS, iCTOPis aHA/MiTHKH.

Summary
Mandziuk O. A. International experience of legal regulation of the activities of
analytical communities. — Article.
The article contains a variety of uses for Ukraine that view the national world at the
indicated pressure. It is characterized by a substantial law firm related to information relations
in the legal regulation of analytical communities. Western (cluster and collaborative) and
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Asian models are considered in detail. Determined the acceptance for Ukraine of contracts
and principles. The generalization of the experience of analytical centers, their typologization
in Western countries have many years of tradition. Ukraine relatively recently joined those
countries in which the results of analysts’ activity are actively used. In this regard, the role
of studying international experience and its implementation in all areas of managerial activity
is growing. The author of the article follows the traditions of legal comparative studies and
identifies those aspects that are international in nature. Based on historical data, he believes
that in Western countries the most common is the cluster model [or regulating the activities
of analytical centers. Such a model involves taking into account the specialization of analytics
in various areas. At the same time, the integration of various sciences, the need to solve
global problems leads to the emergence of transnational and interstate analytical communities.
The most acceptable for them is the collaborative model, which is based on the principles of
international law, humanism and political neutrality. The Asian model, which is also presented
in the article, is characterized by strict directivity, setting specific goals, and the active use of
all intellectual resources. The author of the article identifies those principles and approaches of
each model that will help Ukraine implement its strategies in the international arena.

Key words: legal comparative studies, comparative legal research, international experience,
stages of generalizing international experience, legal regulation, the activities of analytical
communities, analytical centers, thought factories, think tank, legal regulation model, history
of analytics.
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A. I'. Pasarok

II[OJI0O MUTAHHY O3HAK TA KJIACU®IKAIIIT
OPTAHIB JIEP?KABHOI BJIAIU

ITocranoBka mpo6Gaevu. Ha choropHilmHil 4yac y BiTUM3HSIHIA OpUIUU-
Hill JiTepaTypi HeMae €IMHOro MiAXOLYy A0 BU3HAUEHHS O3HAK Ta KiacHpikawil
OpraHiB AepxKaBHOI BlaAu. ¥ 3B’3Ky 3 LMM iCHye TeOpeTH4YHa Ta MpakTHYHa
HeoOXifHICTb BU3HAUUTH OCHOBHI O3HAKH, fKi XapaKTepuU3ylTb OpPTraHU JIep-
JKaBHOI BJIQJH, 110 NO3BOJSIOTh BiIMEXYBaTH IX Bill iHIIMX Cy0 €KTiB, Y TOMY
4yuCai epKaBHUX MIANPHUEMCTB, YCTAHOB Ta OpraHisalii, a Takox yepes 3’sicy-
BaHHS OCHOBHHX Kpmepi'fB macn(piKauil' opratis ;LepyxaBHo'f BJIAY BU3HAUU-
TH IXHIO Cleludiky Ta AialeKTHUYHUH 3B’SI30K €IHOCTI i pisHOMaHITTS mix yac
31IMCHEHHS] HUMH JIePXKaBHOI B[k B CHCTEM] JlepKaBHOr0 MeXaHisMy.

Mertoso wiei craTTi € crpoda posKpUTH OCHOBHI 03HaKH, IKi XapaKTepH3y-

Bukaaa oCHOBHOTIO MaTep1aJ1y. OpraHu nepKaBHOI BlaAM MalTb I€B-
Hi BnacTuBi iM 03Haku. OpraHu 3aKOHOJAABYOI, BUKOHABYOl i CYHOBOI BJaau
BHU3HaueHi HopMaMu KoHcTuTyuil YKpaiHHM, 3aKOHIB Ta iHIIMX HOPMATHBHHUX
aKTiB, TOJi SIK TPAaBOBUH CTATyC OpraHiB Jep:KaBHOI BJIaJH, L0 He HajlexaTb J10
3a3HAYeHUX rajysed BJaJM, He 3aBXKIM UiTKO BPeryJbOBAHHUU 3aKOHOLABCTBOM
[1, c. 22].

Ak 3ayBaxkye I. MaHbKOBCHKMH, OpraHaM [ep»KaBHOI BJaAM BJACTHUBI BCi
03HAKH opraHy aepxasu [2, c. 6—8].

Opran gmepxxaBu, sK cTBepakye P. I'aBpusioB, XapakTepu3yeTbCsl TaKUMU
KJIIOYOBUMHM O3HaKaMH, $IK OpraHisaliliHa CcaMOCTiHHICTb, BiIOKpEMJIEHICTb,
ny6JaiuHa npaBocy6’exTHicTh [3, c. 67].

B. PomanoBa posrispae opraH JIep:kaBHO! BJagd K  0coOJHBe
Jlep>KaBHO-NIPaBOBe SIBHILIE, SKe XapaKTepHU3YeTbCs HASIBHICTIO HU3KM CIIeLH-
(hiyHUX O3HAK.

[Tepworo Takolo 03HAKOW0O, HAa AyMKY BUEHOTO, € Te, L0 OpPTraHU Jep>KaBHOI
BJIaIM CTBOPIOIOTHCS i Ail0OThb TiJbKM Ha npaBoBid ocHOBi. [lopsaok 1X oprai-
3auil i PyHKUiOHyBaHHSI BHU3HayaeTbcsl KOHCTUTYLi€IO, 3aKOHAMH Ta [HUIIUMHU
HOPMaTHMBHO-NIPaBOBUMH akTamu. OpraHu nepxkasu, 10 (HOpMylOTbCs i AiIOTb
JIOBIJIbHO, MalOTb HEKOHCTHUTYLIHHHUH XapakTep, a OTXKe, IX iCHyBaHHS € He3a-
KoHHHUM [4, c. 97].

[Tpu wpomy, six caywHo mnigkpecatoe O. TananaeB, «XomeH TepKaB-
HUH OpraH He MOXe MaTH IpaB, fKi pa3oM 3 TUM He Oyju 0 mpaBaMH camol
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JepxKaBH. 3 iHIIOro OOKy, JepKaBa Moxe iCHyBaTH i IisiTW TiJbKH depe3 CBOI
oprauu» [5, c. 16].

Lpyroio 03HaKOI OpraHy JAep:KaBHOI BJaAd, Ha norsn B. PomaHoBol, € Te,
10 AeprkKaBa HaJi/isie KOXKeH CBil opraH creujanbHO0 KommeTeHuie. Komme-
TeHLlisl 03Hayae, 110 OpraH Ma€ BCTAHOBJIEHI B 3aKOHHOMY MOPSIAKY MpPaBoOMOU-
HOCTI 1110/10 3AiCHEHHS NepKaBHO-BAAAHUX (DYHKIIH y MeBHiN cdepi nepkaBHOI
HisiibHOCTI. | TpeTboO TAaKOK 03HAKOI OpPraHy Aep:KaBHOI BJadH, 32 CJI0BAMU
aBTopa, € Te, L0 OpraH JepXKaBW HajiJeHHH NPaBOM BHJAAHHS IOPUAUUHHX
aKkTiB MPaB0O3aCTOCYBaHHS, 110 MiCTATh 000B I3KOBi 3arajbHi Ta iHIAWUBiLya bHI
[IPaBOBi MPUIIUCH.

[Ipu uboMy cepen iHIIMX O3HAK OpraHiB AepkaBHOi Bjaad B. PomanoBa
BUJIiJISI€ TaKi: HAsBHICTb MyOJIiUHOBJACHUX MMOBHOBaXKEHb; iCHYBAaHHS BJACHOI
OpraHi3auiiHol CTPYKTypH; MalHOBA BiOKpeMJIEHICTh; (iHAHCYBaHHS His/IbHO-
CTi 3a paxyHOK KOIUTIB AepxkaBHOI ckapOuuui [4, c. 97].

Csoeto yeproto M. barsaii TakoxX BUIi/Is€ TPU 03HAKH, 5Ki, HA HOTO AYMKY,
NpUTaMaHHi OpraHy Aep2KaBHOI BJAIH:

1) KoxKeH opraH JIepKaBHOI BJIaIH CTBOPIOETHLCS BIANOBIIHO 10 BCTaHOBJIE-
HOTO KOHCTHUTYLi€l0, 3aKOHAMH UM {HIIMMH TPABOBUMH aKTaMH TOPSIKY, LIO
BUKJII0YAE MOXKJIUBICTb HOBIJIbHOTO HAarpOMaj»KeHHSI OpraHiB Jep>KaBHOI BJAIH;

2) opraH JepKaBHOI BJaAM HaliJeHWH BJAIHUMH MOBHOBaXKEHHSIMH, TOOTO
Horo piuleHHs MaloTh 060B’SI3KOBUH IJIs BCiX XapakTep i 3a HeoOXimHOCTI mij-
KPIMJIIOITbCS MPUMYCOBOIO CUJIOI0 AepPKABH;

3) HisIbHICTb OpraHiB Jep:KaBHOI BJaaM 3MHCHIOETbCS B (hopMax i MeToja-
MH, BCTaHOBJIEHMMH NPABOBMMHM akTamu [6, c. 333].

Cepen BUCJIOB/IEHUX Y HAYKOBIH IOPUANYHIHN JIiTEPAaTypi TOUOK 30pYy 3 LOTO
MUTAHHS 3aCJAYTOBYyE Ha yBary Takoxk nymka E. Mepkynosa. Tak, 3 mo3umin
JOCJIiIHUKA, «HAaHUBaXK/IMUBILIMMH XapaKTePUCTHUKAMHU OpTaHy Iep:KaBHOI BJaAd
CJIiI BU3HATH Te, 1110 BiH € BiIHOCHO BiIOKpPeMJIEHHUM | CAMOCTIHHUM eJleMEHTOM
JlepKaBHOTO amnapary, yCTaHOBa $IKOTO MOB’si3aHa 3 6e3MocepefHbOI0 OpraHisa-
LiHHO-IOPUANYHOI TpaHC(OpMaL€lo i MPAaKTUUHO peasi3alieio neBHOI (yHK-
uil nepkaBHoi Biamy (3MiFCHEHHSAM BM3HAYEHOTO OOCATY BJAAHMX MOBHOBA-
KeHb MiJ yac peanizauil sxoi-He6ynb GyHkuii)» [7, c. 9]. HatomicTs A. IeTpos
BBakae, 110 CUCTeMa OpraHiB — le «(pOpMyBaHHS, OpraHisalis Ta AisJbHICTb
(BK/IOYaOYM B3aeMoOMi0) opraHiB AepxkaBHoI Baamu» [8, c. 134]. Ha nymxy
B. €niceeBa, nin cucremoro opraHiB mepxxkaBHoi Biagu B Pocificbkitt @enepatiii
CJIII PO3YMITH «IOEIHAHHS TPbOX TiMOK BJAAH, CTPYKTYPHO i OpraHi3auidHO
poszinenux (3a BUKOHYBaHMMM (DYHKLISIMH | 3aFMaHMMH DiBHSIMM), ajie BOJIHO-
4ac OB SI3aHMX {HTErpylUHUM iHCTUTYTOM IJIaBH JepKaBH, IPaBOBUMH HOpMa-
MH, fIKi peanisyioTh (QyHKLUIl gepxasu» [9, c. 14].

Ak caywHo 3ayBaxye B. Bacunenko, y cdepi Mi}KHapOL[HI/IX BiIHOCHUH Aii
OpraHiB JIepxKaBH IOPHIMYHO PO3LIHIOIOTHCH K il camoi nepxasu. Yepes
Ail OpraHiB Aep:KaBy MPOSIB/SETLCS HOTO CyBepPEHHA BOJS, BUPA3HUKOM SIKOL
€ KOXEH OpraH i ix CYKYIHICTb. Bes cucremu oprauis nepxasa He 3Moria 6
peaslidyBaTH CyBepeHITeT, KUK CBO€I0 Yeprowo 3yMOBJIOE €IHICTb Liel cucTe-
MH, sIKa yocoOJioBasa i npeactasase aepxasy [10, c. 98].

[Toromxyemoch 3 B. KpaBueHko, 1110 BU3HAYa/JbHOIO 03HAKOIO OpTaHy aep-
’KaBHOI BJIaAM € HAfIBHICTb y HbOTO JeprKaBHO-BJIaJHUX MOBHOBaXKeHb, IO
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BiIOKPEMJIIOE HOro Bil IHIIMX [OePkKAaBHUX YCTAHOB, Ki TAKOXK YTBOPIOIOTb-
Cs epxKaBolo N5 3AIMCHEHHS 3aBAaHb i (QYHKLUIH AepKaBH, aje Ha BiAMiHY
BiZl OpraHiB [ep:KaBHO! BJald He HaliNSI0TbCS BJAaJHUMU [TOBHOBAXKEHHSMH,
HaTPUKJIAJ, 1epxKaBHi 3aknanu ocsitu [11, ¢. 157].

JI. HanuBaiiko Bin3Hauae, 110 HasBHICTb AepKaBHO-BJAAJHUX NOBHOBaKeHb
€ Halbisbll BaXK/JIMBOI O3HAKOIO JIep>KaBHOTO OpraHy. Lla o3Haka mpuTamaH-
Ha JIMlIe OpPraHaM Jep:KaBU Ta J03BOJISIE€ BiJOKPEMJIIOBATH X, 3 OJHOr0 OOKY,
Bifl iHIUMX Jep:KaBHUX OpraHisauil, fiKi € ejeMeHTaMHM MeXaHi3My [ep:KaBH,
a 3 iHWOro — Bij HelepxKaBHUX oprasisauii [12, c. 482].

Posrnsimatount  BiIMiHHICTb HepKaBHHX OpraHiB Big iHIWHMX cy06 eKTiB,
H. Huxnuk 3a3Havae, 110 AeprKaBHi OpraHu y CBOIM CYKYIIHOCTi yTBOPIOIOTb
Jep:KaBHUU amnapar, SIKMH € CKJ/alOBOK YaCTUHOI MeXaHi3My [epKaBH, M0
SIKOTO TaKOXK BXOASATb AeP2KaBHi YCTAHOBH, AepxKaBHi OpraHisauil Ta JepKaBHi
ninnpuemcta. OcTaHHi, Ha BiIMiHY Bii Jep»KaBHOrO OpraHy, He MawTb Jep-
JKaBHO-BJIaIHUX [NOBHOBaXKeHb; He BUCTYINAIOTh Bil iMeHi Iep:KaBHu; BUCTYNAIOTh
YaCTHHOIO MEXaHi3My, a He amapary JAep»KaBH; MalOTb MeBHi paBa i 060B’A3KH
L1010 CTBOPEHHSI MaTepialbHUX | IyXOBHUX OJiar, a He KOMIIeTEeHI0 1010 pea-
Jisauii pynkuiin gepxasu [13, c. 28].

B. XponaHiok opranu Jep>kaBH KJIacH]iKye «3a NOPSAKOM IX CTBOPEHHS i 3a
XapaKTepoM BUKOHYBAaHHX HHMMH 3aBaaHb» [14, c. 139].

M. barnaii BUOKpeMJIIOE TPU I'PYIH JepPKaBHUX OPTaHiB: OPraHu JeprKaBHOI
BJIAIM, IepXKaBHi OpraHu Ta OpPraHd JAEepXKaBHOI BJAAM 3i CHeliaJbHAM CTaTy-
coM. Ha nymKy BueHOro, «opraHu AepxKaBHO!I BJaAu CKJIaJaloThCsl 3 BUOOPHUX
JeNnyTaTiB Yd MPU3HAUYYBAHUX [epPKABHUX CJYKOOBLiB, HaliJeHUX IeBHUMHU
BJIaJHMMH MOBHOBa)KeHHSIMH. AJie opraH Bjaiud Moxe OYTH i B 0cobi onHiel
monuHu. Takumu € Ha nymky BueHoro [lpesupent, ['eHepasbHUE TPOKYpOD,
YnoBHOBaXKeHHH 3 NpaB JOAUHU. [Ipy LbOMY aBTOp aKLeEeHTYe, 110 Li M0Cafo0Bi
0CcO0H JIiIOTh B CHJIy KOHCTUTYILIH a00 3aKOHIB i HECYThb BiANOBIiTAIbHICTE Tijb-
KH Tlepell THMH, XTO iX o6paB ab6o mpusHauus» [6, c. 332].

Y 3B’s13Ky 3 uuM M. Barsa#t knacudikye nep»kaBHi opraHu: «3a piBHEM CBO€T
HiSJIBHOCTI», «3a NOPSAKOM (hOPMYBaHHS», «3a iepapxicr MiANOPSIKYBAHHS»,
«3a TITKAMHU BJaJu», «3a YHiBepCaJbHICTIO CBOEI KOMIETEHLil», «3a CocOo60M
npuiHATTA pimenHs» [15, c. 380—384].

Buninumo ocHoBHI KpuTepil knacugikalil opraHis nepKasH, 10 BUKOPHCTO-
BYIOTbCS y CBiTOBi# mpakTuli. [lo-nepiie, opranu nepxaBu KaacupikyrOTbcs 3a
TepUTOpi€lo, Ha SIKY NOLIKPIOIOTHCS OBHOBAXKEHHS ab0 TepPUTOpPiaJbHUKI MacLl-
Tab KommnereHuil. [lep:kaBu 3 YHITapHUM yCTPO€M, 3 TOYKH 30py OpraHisauil
nyO6J/iuHOI BJIAAK, MOXKHA PO3/INWTH HA: LEHTPai30BaHi, BiTHOCHO JeLeHTpaJi-
30BaHi i menenTpanizosani [16, c. 663].

Tak, Ha mepexkoHnanHs B. [lepeBasnoBa, 3a 0COOJIMBOCTSIMH [isIIBHOCTI Ta
MOPSAKY TPUHUHATTS pillleHb OpPraHu Aep:KaBU TMOMIIAITbCS Ha KoJeriasbHi
i ogHooci6Hi [17, c. 84].

A. Manbko CTBepAXKYE, L0 BiAMOBIAHO 10 MOPSIAKY 3MIHCHEHHS KOMIMEeTeHIl
OpraHu JepKaBH KJacH(iKYIOThHCA Ha KoJeriaabHi i eauHoHadasbHi [18, c. 66].
Hatowmicts B. TlepeBanoB KOHKpeTH3Y€ MiICTAaBU PO3NOAITY AepPKABHUX OPraHiB
Ha KoJIeTia/IbHi | €IMHOHAYaJ/bHi i BUCJOBJ/IIOE TBEPAXKEHHS, 110 CaMe 3 OTJIALy
Ha croci® MPUUHATTS pillleHb AeprKaBHi OpraHu MOMINSIOTbCS HAa KoJeriasbHi
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i enMHOHaua/bHI. Y KoJeriaibHuxX opranax (IpeICcTaBHULbKI OpraHu) pileHHs
NPUUMAaIOTbCSl 32 MOTOKEHHSIM | TOJIOCYBaHHSIM, Y €IMHOHAaYa/JbHUX OpraHax
(mpesumeHT, BUKOHABUi, 1esKi CyI0Bi OpraHu) pillleHHS NPUEMAaE OJHOOCIOHO
onHa mocagosa ocoba [17, c. 84].

Tak, Ha nymxy A. Masbko, 3a ¢GopMoio peasisalii nep»KaBHOI MisIbHOCTI
OpraHu Nep:KaBU KaacU(DiKYIOTbCS Ha MPeACTaBHUIIbKI, BUKOHABUO-PO3MOPSAY],
CyIOBi, IPOKYPOPCHKI Ta iHIIi KOHTPOJILHO-HATJISL0BI OPraHH; 3a IPaBOBUMH (Op-
MaMH JiiJIbHOCTI — Ha MPaBOTBOPUi, MPaBO3aCTOCOBHI Ta MPAaBOOXOPOHHi. Takum
YMHOM, iCHYIOTb Pi3Hi MmincTaBu Kaacudikawil nepxaBHux oprais [18, c. 66].

3i cBoro 6oky O. UenyHoB BHAiNsie BiciM OCHOBHMX KpPHUTepilB K/acHpika-
Uii opraHiB Jep»KaBH, 1110 BUKOPHUCTOBYIOTbCS y CBiTOBiM mpaktuui. o mepiuoi
TPYIH HasleXKaThb OpPTaHu Jep:KaBH, 110 KJAacH(]IKyOTbCS 32 TEPUTOPIE0, Ha SIKY
MOLLIUPIOIOThCS MOBHOBAXKeHHS a00 TepUTOpiaJbHUU MacwTad KommereHwil. o
apyro'l' TPYNH HaJleXaTh OpraHH nepmaBHo'f BJIAJIH, 1110 KJIaCH(piKy}OTbCH 3a/1€2KHO
Bl CHBMIANOPAAKOBAHOCTI OPraHiB Mix cob6oro. Cepen HUX PO3pI3HSANTL BULL
i Hpkvecrosimi. Oco6/MBO 1€ CTOCYEThCS opraHiB BUKOHABUO! i CyJI0BOI BJIAMH.
Bonu moxyTb MaTu pisHy migmopsinkoBadicTb o Tpetboi rpynu O. UenyHoB
BiIHOCUTb Hep»KaBHI OpPraHd, M0 KJIACH(DIKYIOTbCS LIOAO0 MOPSAKY YTBOPEHHS
OpraHiB Ha Ti, sIKi yTBOpeHi BHIIMM OPraHOM B paMKax HOr0 KOMIIeTeHLl, Ta
Ti, iKi o6MparoTbcsl a60 HacesJeHHAM, a00 MpeACTaBHULBLKUM opraHoM. [o yet-
BepTOl I'PyNH, 3a TBepPMKEHHSIM aBTOpa, HajexaTh Ti, 110 KJIacH(DIKyOTbCs 32
XapakTepoM i 3MiCTOM KOMIeTeHLIl, fika Bele A0 MOAITY Ha OpPTaHW 3arajbHoI,
raayseBol Ta Mixkranysepoi ((yHKuUioHaJabHOI) KoMmeTeHwil. [IpuHaIexHiCTb 10
'SITOI 3a/1eXKaTh BiJ MOPSIAKY BUPIlIEHHS MUTaHb KOMIIETEHIIl, iKa € TMifCTaBOo0
ISl BUNIJICHHS OPTaHiB, siKi MOXKHa KJIacU(piKyBaTH HA OPraHU KOJIETiaJbHOIO Ta
onHooci6Horo ynpasaiHHs. HlocTta rpyna BUXOmUTh 3 (DyHKLIOHAJbHOTO NPHU3HA-
yeHHs (XapakTepy BMKOHYBAaHHMX 3aBJaHb): OPraHH lep:KaBH MOXKYTb OYTH MOMi-
JIeHi Ha 3akoHozaBui (mapsaMeHT), BUKOHaBUO-po3nopsiadi (ypsia, MidicrepcTsa),
cynosi (cymu) i KonTposbHi (pokypartypa Tomwio), Xoua momiGHa Kaacudikais,
SIK 3ayBaxkKye BYEHMH, IPOBOAUTbCS 3 OIVISAY He CTibKM Ha (pyHKLiOHaJbHE
NPU3HAUEHHS OPraHiB JepKaBH, CKIJIbKMA Ha MPUHLMI NOAiNy Baamu. o cbomol
TPYIH HajieXkaTb OPraHM [eprkKaBH, sKi MOXKHA KJacU(IKyBaTH 3a TepMiHaMHU
MOBHOBaXKeHb, TOOTO Ha MOCTiNHI, Ki CTBOPIOIOTECS 6€3 00MeKeHHS TePMiHY [il,
Ta THMYACOBi, sIKi CTBOPIOIOTbCS Ha NMeBHUH TepMiH. Lle moB’s3aH0 3 BUpilLIeHHAM
HaraJbHUX 3aBlaHb, BUKIMKAHUX IEBHHMH THMUYaCOBMMH 0OCTaBUHaMHU (Hampu-
KJIajl, Y 3B’13Ky 3 BBEJIEHHSIM HaA3BMUaMHOr0 Y BOEHHOTO cTaHy). I 10 BocbMOl
TPyNH HajlexkaTb OPraHU 3a JKepesoM (piHaHCyBaHHS. Po3pi3HS0TH OlOMKeTHI
OpraHu i Ti, IKi €KOHOMIUHO caMOCTiHHi (3a paXyHOK BiapaxyBaHb Bil KEPOBaHHUX
00’exTiB). [Ipy 1bOMY, Ha MepeKOHAHHSI aBTOPA, OPraHK JIE€PKABHOIO yIPABJiHHS
(B wHpoKoMy ceHci), siKi MOB’si3aHi 3 BJIAJOI0, MOBMHHI OYTH TiJIbKK OIOIKET-
HUMH, Xoya i 30epiraTM MeBHY CTUMYJIIOIOUY 3a/1€XKHIiCTb, 3yMOBJEHY SKICTIO
ynpasainns [19, ¢. 152—154].

Jocaimkyoun 03Haku Kinacugikauil opraHis gepxxasHol Bi1agu, M. TateHos
TaKOXX 3BepTae yBary Ha Te, L0 y JepxKaBax-(pefepalisiXx OpraHd IepxKaBH
ka1acudikyoThess Ha (egepanbHi (LeHTpasibHi), opranu cy6’extis Penepauii,
a TaKOXX OPraHM MICLeBOro CaMoBpsIAyBaHHS. PasoM 3 TUM aBTOp BKasye Ha
Te, 110 € U iHWi miacTaBy Kaacudikauii nepkaBHuUX opraHiB. Tak, 3a cmocobom



Pagatox A. I'. llono nutanHs 03HAK Ta Kiacu(ikauii opranis xepxaBHOl Bragu 63

YTBOPEHHS JeprKaBHi OpraHu JiNsATbCs HA NepBUHHI i noxingHi. [TepBuHHi opra-
HU [epxKaBU He (POPMYIOTbCS {HIIMMM AepKaBHUMHM OpraHaMH i OTPUMYIOTb
BJaqy abo B MOPSIKY CMaAKyBaHHS 3a CIaAKOBOI MOHapXil, a60 yTBOPIOIOThCS
npu pecny6Jili MIISXOM BCEHAPOAHUX BUOOPIB (MpefCcTaBHULIBKI OpraHH, mpe-
3UJIEHT B OiJbLIOCTI Kpa'iH) [ToximHi opranu (popMyIOTbCH NepBUHHUMHU OpraHa-
MU | M MiAKOHTPOJIbHI. Jlo HUX HaJsexaTb BUKOHaBUi, CYHOBi Ta iHIIi OpraHu.
Taxoxx mocsifHUK JOBOAUTD, LIO 32 XapakTepom KOMIETEHLLT OpraHu JepKaBH
OyBaloTh 3arajbHOl Ta creljanpHol KomneTeHuil. [Ipy 1boMy opranu 3arasbHoi
KOMIIeTeHLil MOK/JHWKaHi BUPILIyBaTH LIMPOKE KOJO NHUTaHb, HANPHUKJIAL, YPSA
3niricHioe Bei (pyHKIiT nepkaBu. CBO€ 4eprow OpraHd CreljasbHOI KoMIie-
TeHUil 3alMaloTbCsl BUKOHAHHSAM OJAHiel (QYHKUiI nep:kaBU abo OOHUM BHUIOM
gismbHocTi (MiHiCTEpPCTBO 3aKOPHOHHMX CIpaB, OCBiTH i Hayku). Ha mymky
M. TareHoBa, 3a/eXHO BiJ TePUTOPiaJbHOTO PiBHS (DYHKLIOHYBaHHS OpraHU
JIep>KaBHOI BJaAW TOMIMSAIOTBCS Ha BULI i MicueBi. Bumii nepxaBni opranu
(mapsaMeHT, MpesuaeHT, ypsil, BEPXOBHMH Cy[) CTOATb Ha 4YOJi JAepKaBHOTO
MexXaHi3My, pO3TallloBaHi BOHW B OCHOBHOMY B CTOJIMLI JepKaBH, i X BJaA-
HUH BIJIMB MOLIMPIOETHCS HAa TEPUTOPIiI0 BCiel AepkaBu. BiaaHi moBHOBaXKeHHS
BUIIMX OpraHiB cy6’eKTiB (hemepallil MOMWIMPIOIOTECS HAa TEPUTOPII0 BiAMOBiA-
HUX cy0’ekTiB (enepauil. Micuesi nepkaBHi opraHu 3AiHCHIOIOTh CBOI (DYHKILT
B aJMiHiCTPaTHBHO-T€PUTOPiaJbHUX OAMHHULAX (paloHax, MosiTax, rpadcTeax,
KOMYHaX, TPOBiHLIfAX i Tak gazi). Posb MicueBUMX Hep:KaBHMX OpraHiB 3a CJO-
Bamu M. TareHoBa, Ha MepUIMH TOTJIAA MOXKe 3AaTHCS MEHII 3HAUYIIO0, HiXK
BHUILMX OpTaHiB [ep»KaBHOI BJaAH, OAHAK HACIpaBli caMe 3 HaceJeHHAM Oes-
NnocepeJHbO MPALIOITh MICLEBi NepXKaBHI OPraHW Ta OPraHd MiCLEeBOro CaMo-
BpsiAyBaHHS i obcsir ix po6otu Oinbl 3HauHWd. Kpim ToOro, aBTOp BBaXae,
0 3a TepMiHaMHu Ail OpraHu Nep>KaBHOI BJAaAW KJacHU(iKyHOTbcs Ha MOCTiHHI
i Tumuacosi. [TocTifiHi nep:xaBHi opraHu Ait0oTb 6€3 oOMeKeHHS dacy. Tumua-
COBI CTBOPIOIOTBbCS HA MEBHUU NePiof yacy AJisl NOCSTHEHHS MeBHUX Lileld abo
THM4YacoBo 10 (OpPMyBaHHS MOCTIHHMX opraHi Baaau [20, c. 265].

Ha ocHoBi npoBeneHoro noc/ifizkeHHs1 10XOAMMO BUCHOBKY, 1O OpraH nep-
’KaBHO! BJIaJIM Ma€ PsJ Clelr(iuHUX 03HaK, Ki BAOKPEMJIIOIOTh HOTO0 BiJl iHIIUX
cy6’eKTiB, y TOMY UHCJIi IepKaBHUX MiANPUEMCTB, YCTAaHOB Ta opranizauiu. [lo
HaWroJIOBHIIIO! TaKOl O3HAKW HaJjeXaTb MOBHOBAXKeHHS 3[iHCHIOBATH JepKaB-
HO-BJIa[HI (DYyHKUiI y NeBHIA cdepi Aep:KaBHO! AiSIBHOCTI, B pe3y/bTaTi 4Oro
i MposIBNSIETbCS HOTO CyBepeHHa BOJIS, fIKa Y CYKYNHOCTI 3 iHIIMMHM OpraHaMy
JlepKaBHO! BJAIX € BTiNIEHHSIM CyBepEeHITeTy Jep:KaBHu.

He 3Baxarouu Ha pi3HOMaHITHY K/acuikalilo OpraHiB AepxKaBHOI BJalH,
BCi BOHM BUKOHYIOTb BaXK/IUBY POJIb Y CUCTEMi Iep:KaBHOIO MeXaHi3My Ta CTa-
HOBJISITb KapKacCHY KOHCTPYKILiO, fIKa 3a CBOIH pi3HOMaHITHOI crneludiku Mae
JiaJleKTUIHUH 3B 130K €IHOCTI, 110 B CYKYTTHOCTI i € THM HepKaBHO-YTBOPIOIO-
YUM CKJaJHUKOM, 32 JOIOMOIOI0 SIKOTO AeprKaBa (PyHKIIOHYE.
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AHoTanis

Pagarox A. I'. Illopo nutaHHs 03HAK Ta Kiacuikauii opraHiB gepmaBHOI Bragu. —
Crarts.

Ha ue#t wac y BiT4M3HSAHIN IOPUAMYHIN JiTepaTypi HeMae €IMHOrO TMiAXOLY A0 BU3HAYEHHS
03HaK Ta kKjaacudixkauii opraHiB aepkaBHOI BJanu. Psin aBTOpiB BBaXKawTh, 110 A0 OCHOBHHUX,
KJIIOYOBHUX O3HAK, 110 XapaKTepHU3yIOTb OpraH Aep:KaBHOI BJIaid, MOXKHA BiHECTH Te, IO Mpa-
BOBY OCHOBY HOIO CTBODeHHS Ta (DyHKLiOHYBaHHS nepejdaueHO HOPMATHBHO-IPABOBUMHU aKTa-
mu. [IpoTe He MOCHTH WiTKO BimoOpakaioThb creludiuHi 03HAKKW OpraHy IepKaBHOI BJaH, SIKi
i BHOKPEeMJIIOIOTh HOTO Bif {HIIMX cy0’ €KTiB, y TOMY YHCJ Jep:KaBHHX IANPHEMCTB, YCTAHOB Ta
opraHizauii. Mera uiel cTaTTi moJssrae B TOMYy, 100 PO3KPUTH OCHOBHi O3HAKH, SIKi XapakTe-
3 UMM y CTaTTi IIPOAHaMNi30BAHO Pi3HI TeOpeTHYH] MOIVIAAM B KOHTEKCTI BaXKJIHMBOCTI LbOIrO IMH-
TaHHS A5 KOHCTHUTYLiHHO-NIPABOBOTO PEryJ/oBaHHS 3iHCHEHHS N€P:KaBHOI BJAAU Ta BUSIBJIEHO
03HAKH OpraHy [ep>KaBHO! BJAAH, L0 BiIMEKOBYIOTb HOrO Bifl {HIIMX Hep:KaBHUX YCTaHOB Ta
opranizanii. Uepes 3’sicyBaHHsS OCHOBHUX KpUTepiiB KaacuiKalii opraHiB nepKaBHOi Biaau BU-
3HaUeHO [XHIO CHeUr(iKy Ta AiaJeKTHYHWH 3B SI30K €IHOCTI i pi3HOMAHITTS Mmig yac 3miHCHEeHHS
HUMM [€p:KaBHOI BJAAM B CUCTeMi AepKaBHOTO MexaHi3my. JlocnifkeHO OCHOBHi 0O3HaKH, sKi
XapaKTepU3yIoTh OPraHH JepKaBHOI BJaIH, IO CBOEI YEPro NO03BOJMJIO BUSIBUTH P CIELH-
(hiuHMX O3HAK, §IKi BUOKPEMJIIOIOTb HOro Bii {HIIMX Cy0’€KTiB, y TOMYy YMCJi, NepKaBHUX Mil-
NPUEMCTB, YCTAHOB Ta OpraHisauiil. Jlo HaWroJoBHiIIOl TaKO! 03HAKH HajleXXaTb MOBHOBAXKEHHS
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3IIMCHIOBATH €p:KaBHO-BJIaAHI (GYHKLIT y MeBHi# cdepi nepKkaBHOI TislIbHOCTI, B pe3yJbTaTi 4oro
i IposIBJISIETBCS HOTO CyBepeHHA BOJIS, SIKa y CYKYMHOCTI 3 {HIIMMH OpraHaMu Jep:KaBHOI BJIaIH
€ BTiJIEHHSIM CyBepeHiTeTy nepxkaBu. [IpoaHanizyBaBiuu pi3Hi TeopeTHYHi MOrMsaM, 3’sCOBaHO,
1110, He 3BayKalOUM Ha Pi3HOMaHITHY KJacHu]ikalilo opraHiB nepKaBHOI BIaiH, BCi BOHW BUKOHY-
I0Tb BaXK/IMBY POJIb Y CHCTeMi JepKaBHOTO MeXaHi3My Ta CTaHOBJ/STb KapKacHY KOHCTPYKIIo,
sKa 3a CBO€I pi3HOMaHITHOI creuu(ikKu Mae AiaJeKTHYHUH 3B’SI30K €IHOCTI, 110 B CYKYMHOCTI
i € TUM fep:KaBHO-YTBOPIOIOUHM CKJIQJIHUKOM, 32 JOTIOMOTOIO STKOTO HepxKaBa (PYHKI[OHYE.

Karuosi caosa: opraH nep:KaBHOI Baaay, 03HAKU, KpUTepil Kaacudikallil opraHis nepkaBHOL
BJIAJIH.

Summary

Ravliuk A. H. On the issue of signs and classification of public authorities. — Article.

At present, there is no single approach in the domestic legal literature to defining the
characteristics and classification of a public authority. A number of authors believe that the
basic, key features that characterize a public authority include the fact that the legal basis for
its creation and operation is provided for by legal acts. However, the specific features of a public
authority that differentiate it from other entities, including state-owned enterprises, institutions
and organizations, are not sufficiently clearly displayed. to clarify the main criteria for their
classification. In this connection, the article analyzes various theoretical views in the context of
the importance of this issue for the constitutional and legal regulation of the exercise of state
power and identifies signs of a state authority that differentiate it from other state institutions
and organizations. By clarifying the basic criteria for the classification of public authorities,
their specificity and dialectical relation of unity and diversity in the exercise of state power
in the system of state mechanism have been clarified. The basic features that characterize
public authorities have been investigated, which in turn has revealed a number of specific
features that set it apart from other entities, including state-owned enterprises, institutions
and organizations. The most important of these features is the attribution of powers to perform
state-governmental functions in a certain sphere of state activity, which results in his sovereign
will, which, in conjunction with other state authorities, is the embodiment of state sovereignty.
Analyzing different theoretical views, it is found that despite the diverse classification of public
authorities, they all play an important role in the system of state mechanism and make a frame
structure, which in its diverse specificity has a dialectical connection of unity, which in the
aggregate is the state — forming component by which the state functions.

Key words: public authority, features, criteria for classification of public authorities.
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3AXHUCT IIPAB CIIO2KMBAYIB Y IH®POBY EIIOXY:
JOCBIJ KHUTAIO

IToctanoBka mpoGaemu. [{udposa ernoxa, B Ky CTPIMKO YBIHIIIO JHOA-
CTBO, CYTTEBO 3MiHIOE TPAAULiMHI MiAXOAW A0 PO3YMIHHS CIOXKHUBUMX BiTHOCHH.
Huni peasizauist ToBapis Ta mocsyr 3a goromoroio Mepexi «IHtepHers (e-komep-
1is1) HaGupae Bce OiMbIIOI MOMYJ/ISPHOCTI, IO 3yMOB/JIEHO HacaMIepe]l HU3bKOK
LiHOI TOBApiB Ta MOCJ/YT, @ TaKOXK 3PYUHICTIO X OoTpuMaHHS. [IporHosyetbes,
o ao KiHusg 2019 p. 3arajbHOCBITOBMH MOKa3HHWK MPOAAXKIB iHTepHET-Marasu-
HiB MOXe JOCSTTH MO3HAaYKW B 2 TPJIH JOJ., 110 € Oinbiie mopiBasiHO 3 2017 p.
Ha 6%. Posutok IT-TexHOMOriH MPU3BIB 10 TOTO, IO CMOMKUBAHHS BCTYIHJIO
B epy OHJIAHH-TIOKYNOK, OTKe, i 3aXMCT NpaB CIOXKHMBAYiB TAaKOXK 3a3Ha€ 3MiH.
BunukatoTb nuTaHHs: HacKiNbKY Le 6e3nedHo? ki rapaHTii Mae CroxuBay 11010
peanbHOCTi HaaHHS MOCJAYT Ta OTPUMAHHS 3aMOBJIEHHUX TOBapiB?

B ocranni npecatunitta Kutal neMoHCTpye 3HauHi NMOKAa3HUKM €KOHOMid-
HOTO 3POCTaHH$, 110 N03BOJIKJIO HOMY IOCICTH Ipyre Miclle y CBiTi 3a piBHeM
po3BUTKY ekoHOMikH. Jlinepom esnextponnoi kKomepuil e Kutain (maitke 50%
Bil 3ara/JbHOCBITOBOrO MOKAa3HHKA). 3a JaHUMHU Acouiarii «YKpailHCbKO-KHTal-
ChKOTO CHinO6iTHI/IL[TBa>> obcsr enekTpoHHo! Komepuii B Kurai, 3rigHo 3 npu-
HHATOI0 B KpaiHi raqyseBoio MPOrpaMoi0 PO3BMTKY Ha 2016—2020 pp., mae
3pocTH 10 5,8 TpaiH 10J. Takoxk y wiit KpaiHi po3MillyeTbest MarKe I0J0BHHA
Hal6iIbIKX iHTepHeT-KoMnaHik ceity — 9 (y 2013 p. ix 6ysae saume 2), a B
CIIA — 11 [2]. CrpimMku#i po3sBUTOK LM(POBOI €KOHOMIKM Bimirpae CyTTEBY
pOJIb y 3pOCTaHHI HalliOHa/JbHO! €KOHOMIKHM KpalHH, PO3BUTKY MiANPUEMHHULIBKOL
Ta iHHOBALiWHOI JifIBHOCTI, 3pOoCTaHHs piBHS XKUTTH, 60p0Tb6i 3 GigHicTIO.

B YkpaiHi 1el puHOK TaKOXK CTPIMKO PO3BHUBAETHCS i 32 OCTaHHIN piK 30i/b-
umBesa Ha 30%, 110 € APYTHM TOKa3HUKOM y €BPOTi 32 MIBUAKICTIO 3POCTaHHS.
3 orasiy Ha BUMepe[KaJbHUHA PO3BUTOK LIbOTO BUAY TOpriBai B Kural, siknit
OiIbLIOID MiPOI CTHKAETBbCS 3 3aXUCTOM IIPaB CIOXKHBA4iB B LU(PPOBY €NOXY,
Hi>K YKpaiHa, KOPUCHUM € BMBUEHHS NOCBiLy Liel KpalHM 1100 3aXMUCTy MpaB
CIOKMBAYiB y HOBUX YMOBax._

AHani3 ocraHHiX HocaigxkeHb Ta myOaikamiu. [Ipo6Giemy 3axucty
NpaB CHNOXKHMBAUiB B yMOBax LU(POBOI €KOHOMIKM HOCJIIKYIOTb MpeaCTaBHU-
KU He JIMille eKOHOMIYHOI HaykH, ajse U npaBHUKH, cepen kux [0.0. Ilewmin-
coka, H.Inpuenko, H. Kopo6uosa, I'. Oceruncekoi M. Ilesex, K. Csinuosa,
P. Xanux-ITocmositak, M. Xomenko, T.W. Wlomninceki Ta inmi. Coin 3a3Haunt,

© Crankosa I. M., 2019



Cmanxosa I. M. 3axucrt npas cnoxuBauis y unudposy enoxy: gocsig Kuraro 67

10 HaWOiJblly yBary AOC/IAHUKHA NPUALISAIOTH €BPONEUCbKOMY Ta aMepUKaH-
CbKOMY JIOCBilly 3aXHCTY IpaB CIOKHWBauiB, OMHHAIOYU YBArow JAOCBil KpalHH
3 BUIEpeIKAIOUUM PO3BUTKOM €JIeKTPOHHOI KOMepILl.

MeTo10 CTaTTi € pO3IJIsL OCOOMMBOCTEH MPAaBOBOTO 3aXHUCTy IpaB CIIO-
)uBauiB y Kurtai y KoHTeKcTi po3BUTKY LM(POBOI eKOHOMIKHM 3arajioM Ta 1€l
KpalHU 30KpeMa.

Mertogo/10riuHy OCHOBY JOC/iI’KEHHS CKJ/IaJalTb MOPiBHAIbHO-IPABOBUH,
(hopMasbHO-IOPUANUHHUH, CTPYKTYPHO-(DYHKUIOHAIbHAN, CTATUCTUYHUHA METOMH.

Buknan ocHOBHOTO MaTtepiany. Heo6xiqHo 3a3HAaYMTH, 1110 3aXUCT TMpaB
CIOXKHUBAYiB y LUU(MPOBY €M0Xy € HalMeHII PO3BMHEHOW C(hepor 3aKOHOAAB-
CTBa K Ha HALiOHAJbHOMY, TakK i Mi>kHapoAHOMY piBHsSX. Tak, 3BUUalHI pexXu-
MU 3aXUCTY CIIOKHUBAUiB He MOBHOK MipOI0 BilMIOBIAAIOTh KOHKPETHUM METOAM
peasisauil eqeKTPOHHOI KOMepLil, §IKi MOCTIHHO PO3BUBAIOTLCS, HAMPUKJIAL,
peksami y couianbHux Mepexkax. Ilono Mi>kHapoAHOTO-MPaBOBUX aKTiB y LiK
cepi, To BOHU MalOTh 31ebiJNbIIOr0 peKOMeHAALINHUN XapaKTep Ta 32 3MiCTOM
€ 3aranpHuMHU. Y pamkax Kongpepenuii OOH 3 topriBai ta po3sutky y 1985 p.
6y po3pobseni «KepiBHI mpUHUMTIM [Js1 3aXWCTy iHTepeciB CMOXKHBAUiB»,
SKi € «UiHHUM [epesikoM MPUHLMIIB NJis BU3HAUEHHS OCHOBHHUX XapaKTepHC-
TUK HaliOHAa/JbHUX 3aKOHOJABCTB LIOAO0 3aXMUCTy IIpaB CHOXKMBAYiB, I1PaBO3a-
CTOCOBHHUX YCTaHOB, CUCTEM Bi[IIIKOAYBAaHHS 30UTKIB i AJIf HaJaHHS AOIOMOIH
JlepKaBaM-ujeHaM, 3aliKaBJeHUM y Po3poblli Ta 3aCTOCYBaHHI HalL[iOHAJbHUX
Ta perioHaJbHUX HOPMATUBHUX aKTiB, 110 BiANOBiAalOTh IX BJIACHUM €KOHOMiu-
HHUM, COLiaJbHUM | €KOHOMIYHMM YMOBaM, a TaKOX CIIPUSIOTh Mi)KHapOJHOMY
CHiBPOGITHUUTBY y Taly3i 3aXUCTy NpaB CHOXKUBAuiB» [4].

3a3HauaeThbCs, 110 OCTAHHIMM POKAMH PEXKHUM 3aXHCTy MpaB CIIOKHBAdiB
y Kural po3BHBaeThCs mapasesbHO 3 HOr0 eKOHOMIYHWM PO3BUTKOM. HuHIiIIHINA
nepiof XapakTepu3yeThCsl K «IOMipHUH Mporpecs, SKUH BimoOpakae CTPYK-
TYpHi 3MiHH, 110 HUHi BinOyBalooTbcs y KpaiHi. J{Ba OCHOBHHMX CTOBIH €KOHO-
MiYHOTO PO3BUTKY — iHBECTHLII Ta €KCIOPT, SKi KOJIUCh CIPUSIN BeJTHUYE3HOMY
3poctanHio Kurato, Gifblll He € HACTiIIbKM CTaOiMbHUMU Ta CTIHKUMH, TOMY
CMOXKMUBUI BUTPATHU CKJagaloTb nutomy Bary y BBII, mo e 6inbin 310poBoio
i cTifKoI0 MoJes/II0. 3aKOHOAaBL PO3pOO/IAIOTH 3aKOHH | HOPMATHBHI aKTH, 110
MalTb CTaTH OCHOBOIO L€l HOBOI MOJeJli PO3BUTKY, 110 CBOEI YEProto MOCUJHU-
JIO 3aXHCT CIOXKHUBAuiB» [D].

OCHOBHUMM HOPMaTHBHO-NIPABOBUMM aKTaMH, CIPSIMOBAHUMH Ha BpeTyJIio-
BaHH$ 3aXUCTy npaB cnoxusauiB y Kurai, € 3akonu «IIpo 3axuct npas cnoxu-
Bauis» (y penakuii 2013 p.), «[Tpo sikicTs npoaykiuii», «[Ipo GesneunicTs xapuo-
BUX NPOAYKTiB», «IIpo sikicTh Ta GesneKy CiJbCbKOrOCIOAaPChKOI MPOAYKLII»,
«[Tpo enexkTpoHHy Komeplito», «[Ipo kibepbesneky» Ta iHiie.

PoasriisiHeMo OCHOBHI MOJIOXKEHHS AKX 3 LUX 3aKOHIB.

3akon «[Ipo 3axuct mpap crnoxusauiB» y penakuii 2013 p. [3] € 6asucom
YCbOTO PeXHMY 3aXHUCTY MpaB CMOKUBauiB y Uil Kpaiui. [lepiia ioro penaxuis
Oyna npuriaaTa y 1993 p., i mpoTsiroMm TpUBaJOro 4acy BiH He OHOBJIIOBABCH,
1110 BiMOBifa/10 €KOHOMIYHOMY KypCy Ha PO3BUTOK KpalHU OYIb-IKHUM LLISXOM,
OpI€HTOBAHOI Ha 3aJyueHHs iHBECTHULH Ta €KCIOPT.

Uepes mBaausTh pokiB micas woro npudHAtTs, y 2013 p., BiH 6yB meperJs-
HYTHUH, i HOBa penakuisi HaOyna yuHHOCTi y 2014 p. Cuctemy 3axucTy mnpaB



68 Haykogi npaui HY OIOA

CIOXKUBAYiB 3MIlLIHEHO i NpPHUBeJEHO Yy BiNOBIAHICTH A0 PpaHillle MPUUHSATHUX
3aKOHIB, 30KpeMa 10 3akoHy «[Ipo Ge3neky XapuoBHX MPOAYKTiB».

3akoH «[Ipo 3axucT mpaB CroKKMBayiB» OXOIUIIOE LIMPOKE KOJIO BiIHOCHH
i pery/ioe [HisibHICTb yciX Oi3Hec-omepaTopiB, BKJ/OYAlOUW BUPOOHMKIB, pPO3-
NpiGHUX MPOMABLIB Ta TOCTAYaJbHUKIB MOCAYT. Ymepule (DiHAHCOBI MPOMYKTH
i mocsyry, WO HaJalThCs CMOXKKBAUaM, TAKOXK MiANafaloTh Mif AiI0 LbOTO 3aKO-
Hy. Bin 3aboponsie 6i3Hec-omepaTtopam HaB’si3yBaTH HecCIlpaBemJIUBiI H HEOOIPYH-
TOBaHi YMOBH TOPTiBJI, BK/IIOYalOUM NpUMycoBUH npoaax. [linnpuemcTBa Takox
3000B’3aHi TiKJyBaTHUCH MNpo 0Oe3MeKy CI0XKHBAYiB, OCKIiJbKH Terep 3aKOH
CTOCYETbCSI PECTOpPaHiB, OaHKIB i MOPTIB, a TAKOXK TOTeJ/iB, TOPrOBUX LEHTPiB,
aeporopTiB, CTaHILiH rPoMaaCcbKoro TpaHcmopTy i kinoteatpi. Lo crocyeTbest
neeKTHUX MPOAYKTIB abo0 MOCJYr, TO B HOBOMY 3aKOHi BHKJ/aAeHO KOHKPETHi
3aXOfi¥, sIKi MOBUHHI 3[IMCHIOBATH AIIOBiI ONepaTOpH, BK/KOUYAKOYM IPUIHHEHHS
MpojaiB, MyOJiKalilo MonepeiKeHb, BiATYK TOBapiB, 3HUILEHHS TOBApiB i MpH-
MUHEHHS! BUPOOHUITBA a00 mocayr. Baxk/auBoio rapaHTi€lo 3aXUCTy CIOKUBaUiB
€ TepMiH, IPOTATOM SIKOTO CIIO’KHMBAu MOKEe MpeJ sIBUTH NpeTeHsii MOoA0 SKOCTi
NPOAyKTY abo TOCAYTH, — IIiCTb MicsliB micss mokynku. Ha 6isHec-omepaTopiB
TaK0X TOKJIafieHO 000B’SI30K JIOBECTH BiAICYTHICTh HEMOJIKIB Mil Yac Mpoaxy
TOBapiB TPHBANOrO KOPUCTYBAHHS, TAKMX SK TPAHCIOPTHI 3aCO0H, KOMII'IOTe-
pH, MoOYTOBI eJNeKTPONpUIaad TOLIO. Bak/IMBOIO HOBEJIOI 3aKOHY € TOCHJIEeH-
HSl 3aXUCTy TpaB CIOXKWBAUiB He JIMIIe MiJ 4ac 3[iHCHEHHS MOKYIOK, HaJaHHS
NOCJYT Y TPaOULIHHMHN croci6, ase U Mmif 4ac OH/AWH-TIOKYTIOK.

3axkon KHP «IIpo enextponny xomepuiro» OyB npuvHATHH y ciuni 2018 p.
i HaOyB uuHHOCTI Ha mouatky 2019 p. Moro ocHoBHa MeTa — MpOTHIis HEeTHU-
HUM TpaKTHKaM Npojaxis B IHTepHeTi. 30KpeMa, Ha OmepaTopiB €JeKTPOHHOI
TOPriBJi MOKJIaleHO 000B’SI30K 3aXWIIATH MpaBa, iHTepecHu U 0coOUCTy iHDOP-
Malilo CMOXKUBauiB, a TAKOXK 3aXUILIATH IpaBa X {HTeJeKTyaJbHO! BJACHOCTI
tTa Ge3neky y KibGepmpocTopi. 3arajoM perysioBaHHS eJeKTPOHHOI KOMepLil
Ha ry00aJbHOMY Ta periOHaJbHOMY pIBHAX, Yy 3aKOHOAABCTBAX PO3BHHEHUX
KpaiH 30Cepe/’KeHO Ha TaKUX HampsiMax: 1) eJeKTPOHHI TpaH3aKLii, 30Kpema,
eJIEKTPOHHI TJ1aTeXi Ta eJEeKTPOHHI MiANUCH; 2) 3aXUCT NaHUX; 3) Kibepbes-
neka; 4) 3axXMCT CIOXKUBAYIB; 5) CIPOLIEHHS MPOLEAYP TOPriBai. ToMy HOBUE
3akoH Kurtaio «IIpo eseKTpoHHY KOMepIil0» TaKOXK BUOKPEMJIIOE i MaricTpaJb-
Hi HaIpsIMH.

Jlo oco6/MBOCTEN 11OTO 3aKOHOAABYOT0 KTy CJIiJ BiIHECTH BUMOTY IIpO Te,
110 OHJIAWHOBI MiAMPUEMCTBA MOBUHHI peeCcTPyBaTH CBill 6i3Hec i KynmyBaTH yci
HeoOXiaHi JileH3il, M0 peryyal0Th KOHKPeTHI BUAM AiSIBHOCTI, Taki, Hampu-
KJaj, SIK MPoAaK JikapcbKuUX 3aco6iB. OkpeMi M0J0XKEHHS 3aKOHY OXOIJIIO-
I0Th: €JIEKTPOHHI KOHTPAKTH i €JeKTPOHHI MJaTexi; rapaHTil /s TpaH3aKUiH
eJIEKTPOHHOI TOPTiBJi; 3aXUCT AAHUX | CIPUSHHS 3aXUCTy MPaB CIOXKWBAUiB,
N0OpPOCOBICHY KOHKYpPEHL{I0 i MeXaHi3MH BUPIlleHHS CIOpPiB; TPAaHCKOPAOHHY
TOPTiBJ/IIO; TUTAHHSA NPUTATHEHHS N0 BiAOBiAaJIbHOCTI [1].

Ha omepatopiB enekTpoHHOI TOPTiBJi TakoX TMOKJIaneHO 00OB 30K BHKO-
HYBAaTH CBO! MOJATKOBi 3000B’f3aHH§l | BUCTaBJ/STH I0JATKOBY HaKJaIHY.
3aKOHOABCTBO TAKOXK MiACH/IIOE 3aXUCT {HTeNEKTyaJ/bHOI BJACHOCTI, 30KpeMa
MOCHUJIIOIOUM CaHKL{I LIOA0 NMPOAAXKYy KOHTPa(akTHUX ToBapiB. Tak, mrpadHi
CaHKIl, fKi MOXKyTb OyTH TOKJaJeHi Ha OTepaTopiB 3a CepHO3Hi MPaBOMOpPY-
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IIEHHS, CKJAafalTb 2 MJH I0aHiB, mo ctaHoBuTbh Maixke 300 tuc. moa. Orme-
patopaM miaThOPMHU TaK0oK 3aO60POHSETbCH HAKJ/JAaaTH HeOOTPyHTOBaHi oOMe-
JKeHHsI, yMoBU abo 36opu Ha mpopaBuiB. Kpim Toro, ui omepaTtopu MOBUHHI
BeCTH 00JIiK TpPaH3aKLil, a Takoxk 30epiratu iH(popMalLio Npo HafaHi NPOAYKTH
Ta MOCJAYTM TPOTArOM $IK MiHIMyM TpboxX pokiB. HoBMH 3aKoH Takox crpu-
si€ 3aXMCTY CIOXKHBAuiB Ta KOHKYPEHIlil, BUMarawydu BiJ omepaTtopa ejeKTpo-
HHOI TOPriBJIi PO3KPHUBATU TOYHY iH(pOpPMALi0 NPO TOBApP / MOCHAYTY i YHHKATH
[axpaucTBa 4 BBeleHHS B oMaHy. [lnaTdhopmu eneKTpOHHOI KOMeEPILil TaKOXK
MOBUHHI CTBOPUTH cUCTeMy MyO6Jikalil KOMeHTapiB CMOXKUBaUiB i BBECTH iHIII
3axoau AJsl 3abe3rnedeHHs] TOUHO!I iH(popMaLl.

3akon Kurato «[Ipo ki6ep6e3neky» HabyB unHHocTi y 2017 p. i cTocyBaBcs
3aXUCTy O0COOUCTUX NAHUX, KOH(iAeHIIHHOCTI.

HesBaxkarouu Ha NpUUHATTS HOBUX 3aKOHIB Ta BHECEHHS 3MiH [0 BXKe Ailo-
4uX i 3pocTandy 06i3HAHICTb CMOXKUBAUIB II0JI0 CBOIX TPaB, KiJbKICTb CKapr 10
KUTaHCbKUX OpraHiszauiil i3 3axucty npas crnoxusauiB y 2018 p. 36inbmnnacs
ua 11,2% nopisusino iz 2017 p. Ilpu upomy HaiGinbina AuHAMIKA MOPYUIEHb
criocTepiraeTbes MiJ Uac 3AiHCHEHHS OHJIAWUH-TIOKYNMKOK MOOIIbHUX Tese(oHiB,
nmoOyTOBOI TeXHIKU i TOBapH AJS BiAMOUKWHKY TOILO, i Iled MOKa3HUK BUPi3 Mal-
xe Ha 80 % y 2018 p. mopisHsaHO i3 2017 p.

BucHoBku. [IpoBenennii aHami3 OCHOBHMX 3akoHiB, mpuiHsTuX y Kurai
OCTaHHIMHM pOKaMM [Jsl yperyJioBaHHA c(epu 3aXWUCTy MpaB CIOXKHUBAUiB,
HaJae MOXKJ/MUBICTb CPOPMYMIOBATH TaKi y3arajJbHEHHS 3 IbOTO MUTAHHS.

1. 3akoHOAABCTBO MO 3aXUCTy TNpaB crnoxupauiB y Kurtal po3BHBaeTbcs
pas3oM i3 po3BUTKOM KpalHu. [lepiinii HopMaTUBHO-IPABOBUH aKT y Wik cepi —
crewnianbHAH 3aKoH «IIpo 3axucT npaB crnoxuBauiB», 6yB npuiHATHHA y 1993 p.
[TpoTsirom TpuBaJsioro nepiofay BiH He OHOBJIIOBABCS, 110 BiANOBiAaI0 Kypcy po3-
BUTKY KpaiHu. 3i 3miHoto npioputeriB Kutai 3ocepenuB yBary Ha MOCHJIEHHi
3aXUCTy NpaB crnoxkuBauiB. [IpoTsAroMm KiJbKOX pOKiB NMPUHUHATO 0a30Bi 3aKOHU
«[Tpo saxuct npas cnoxusaui» (pemaxuis 2013 p.), «[Ipo saKicTb npomyKuii»,
«[Tpo GesmeyHicTh xapuoBUX MPOAYKTiB», «[Ipo sikicTb Ta 6e3meky CiabCbKO-
rocrnogapcbKkol nponykuii», «IIpo enrekrponny komepuito», «IIpo kibepbesnexy»
Ta iHWi, ki BiAMOBiAal0Th peasisiM LH(POBOI €MOXHU.

2. Y KdTalCbKOMY 3aKOHONABCTBI 100 3aXUCTy MpPaB CHOKHWBAYiB iCHYIOTh
MporajivH|. 30KpeMa, 3 TOUKH 30Py CHCTEMHOCTI, OCKiJbKM HOPMATHBHI aKkTH
y Ui cdepi pospizHeHi, TakokK € mpobjeMHu iX MpollecyasbHOI peasisalii, 3
MPUTSATHEHHS JI0 BiAMOBiga/JbHOCTI y pasi po3KpUTTS iH(MoOpMallil Mpo CMoKUBa-
4ya a60 MopyLIeHHs TpaB HAa HEJAOTOPKAHHICTb NPUBATHOrO KUTTS. OCHOBHUMHU
npo6JeMaMHu 3aXHCTy NpaB crnoxkubauiB y Kural €: HepoOpocoBicHa pek/aama;
nigpoOJieHi i HesKiCHI ToBapH; Oe3meka MaaTexXiB; PO3KPUTTS 0COOUCTOT iH(DOP-
Malil B TpaH3akuisax. [Ipo Ix iCHyBaHHS CBiIUMTb 3pocTaroda KiJbKiCTb CKapO
CIO0XKHBAYiB MMPO MOPYLIEHHS CBOIX NpaB. BinnosinHo f0 nepKaBHUX Mporpam,
NPUUHATUX y Wil KpaiHi, 3aKOHOJABellb MOCUJIUTh PeryJ/ioBaHHS y cdepi esek-
TPOHHO!I TOPTiBJIi, IOYMHATUCS 3 IPUUHATTS 3aKOHY 1100 BUKOPUCTAHHS BeJIU-
KUX JAHUX BiIIIOBiIHO 1O 3aKOHY.

3. AHaji3 KUTalChbKOrO CIOXKHUBUOTO 3aKOHOLABCTBA CBiMUMTH PO Te, IO
noAiOHI HOpMaTUBHO-NIPABOBI aKTH NMPUHHATI U B YKpalHi, IX CTPyKTypa i moJo-
»KeHHs 6araTo B YOMY CXO0Ki. ¥ KpalHCbKOMY 3aKOHO/IABLII0 HEOOXiHO 3aI03UYUTH
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nocBin Kutaro 3 OHOBJIEHHS 3aKOHONABCTBA Yy HampsiMy MPUHHATTS HOBOTO
3akoHy «[Ipo 3axucT mpaB cmoXkuWBauiB», OCKiNbKHM BiH mpuiHaTuH y 1991 p.,
0 (popMyBaHHS epu LU(PPOBOI €eKOHOMIKH, i He BiANOBiae HOBUM peaJisiM.
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AHoTtanig

Cmankosa I. M. 3axuct mpas cnoxkuBauiB y uudposy emoxy: gocsix Kurar. — Crarrs.

PosButox IT-TrexHosori#i mpu3BiB 10 TOTO, 110 CMOKHUBAHHS BCTYIHJ/IO B €pPy OHJAHH-TIOKYIOK,
OTJKe, | 3aXMCT MpaB CHOXKHBAUiB TaK0XK 3a3Hae 3MiH. B YkpalHi Lell puHOK TaK0K CTPIMKO po3-
BUMBAEThCA i 32 ocTaHHil pik Bupic Ha 30%, W10 € APYTUM 3a LIBUAKICTIO 3pOCTAHHS OKA3HHKOM
y €Bpormi. 3 oIy Ha BUNepPeIKaJbHAH PO3BUTOK LIbOTO BUIY TOPTiBJi B Kural, IKUH 6i/bII0I0
MipOI0 CTHKAEThCS i3 3aXUCTOM MpPaB CIOXKHUBAUiB B LU(PPOBY emNoxy, Hi>k YKpaiHa, KODUCHUM €
BUBYEHHS JIOCBilly Li€l KpaiHM LI0N0 3aXMCTY NpaB CIOKMBAYiB y HOBHX yMOBaX.

PosrnsinyTo 3akoHonaBcTBO Kutaio 1mono 3axucty mpas croxusadis (6asosuii 3akon «[Ipo
3axucT npas cnoxupauis» (y pepakuii 2013 p.), a Takox 3akonu «[Ipo skicTb npoaykuii», «[Ipo
0e3neuHicTb XapyoBUX MPOLYKTiB», «[Ipo AKicTh Ta Ge3meKy CimbCbKOrocrnogapchKoi MpoayKIiil»,
«[Tpo enexkTpoHHYy KoMmepuilo», «[Ipo Ki6epGesmeky» Tou0). BKasyeTbes, IO B KHTAHCHKOMY
3aKOHOJABCTBI I0/I0 3aXMCTY NPaB CIOXKMUBAUiB € MPOTajuHU. 30KpeMa, 3 TOYKH 30py CHCTEM-
HOCTi, HOpMaTHBHI aKTH y Ui} cepi po3pidHeHi, TaKoK € Mpob/eMH X MpollecyasabHOl peasnisa-
ii, 3 IPUTSATHEHHS [0 BiAMOBiZaJbHOCTI y pa3i po3KpUTTs iHQopMmalil mpo crnoxuBavya abo Io-
pYILLEHHS NPaB Ha HEJOTOPKAHHICTh MPUBATHOTO KUTTS. BU3HAaueHO OCHOBHI MpobyeMy 3aXUCTy
npaB crnoxkuBaviB y Kurai, cepen sikux: HeoOpocoBicHa pek/aama; mifpobJeHi i HesKicHI ToBapH;
6e3mneKy mnyatexkiB; po3KpUTTS ocobucTol iH(opmaLil B TpaH3akLisx. BindnayaeTbes, Mo 3aXUCT
MpaB CMOXKUBAUiB y cdepi eJeKTPOHHOI TOPTiBJi, 3TifHO 3 Nep:KABHUMM MpPOTpamMaMi, MOBHHEH
MOYMHATHCA 3 PO3YMiHHS BeNHKHX JaHHUX i BAKOPUCTAHHS Be/JMKHX JAaHUX BiAMOBIIHO [0 3aKOHY.

Karouosi caosa: 3axucT mpaB crnoxuBauiB y Kural, HauioHa/gbHa CIIOXKHMBYA MOJITHKA,
CIIOKMBUI 11paBa, CIIOXKKBYA OCBiTa.

Summary

Stankova I. M. Digital consumer protection: China’s experience. — Article.

In recent decades, China has shown significant indicators of economic growth, which allowed
it to take second place in the world in terms of economic development. The development of
IT-technologies has led to the fact that consumption has entered the era of online shopping,
therefore, consumer protection is also undergoing changes. The leader in e-commerce is China
(almost 50% of the global total). In Ukraine, this market is also developing rapidly and over
the past year has grown by 30%, which is the second fastest growing indicator in Europe.
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Given the rapid development of this type of trade in China, which is more confronted with the
protection of consumer rights in the digital era than Ukraine, it is useful to study the country’s
experience in protecting consumer rights in the new conditions.

The history of the development of consumer protection legislation in China is studied.
Legal regulation in this area is based on a variety of laws and by-laws. The basic law is “On
the Protection of Consumer Rights” in 1993 (as amended in 2013), as well as the laws “On
Product Quality”, “On Food Safety”, “On Quality and Safety of Agricultural Products”. The
new version of the Consumer Protection Law has significantly updated the consumer protection
regime in China in accordance with the new challenges of the digital age.

It is pointed out that there are gaps in Chinese consumer protection legislation. From the
point of view of consistency, the existing regulatory acts in this area are scattered, there are
also problems of their procedural implementation, providing for liability in case of disclosing
information about the consumer or violating the rights to privacy. Requires additional regulation
of evidence in consumer protection on the Internet.

The main problems of protecting consumer rights in China are: unfair advertising; fake
and substandard goods; payment security; disclosure of personal information in transactions.
It is noted that consumer protection in the field of electronic commerce, according to state
programs, should begin with understanding big data and using big data in accordance with the
law.

Key words: consumer protection, national consumer policy, consumer rights, consumer
right to education.
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ITIO3HNBAY B AIMIHICTPATHUBHHX CIIOPAX
Y CHEPI 3AXUCTY IIPABA JIIOAUHU HA BE3IIEYHE
JOBKIJIJIA: ITPOBJEMU INIPENCTABHUIITBA IHTEPECIB

ITocranoBka mpo6Gaemu. BinnosigHo mo ct. 8 KAC Ykpainu BH3HaueHO,
110 BCi yUaCHUKH PO3TJISIAY CIPABH Y MOPSAKY aAMiHICTPATUBHOTO Cy/I0OUYHMHCTBA
€ piBuumu. BinmosigHo mo crarti 41 KAC YkpaiHu BcTaHOBJIEHO, IO YYacHHU-
KaMM CIOpY € MOro CTOPOHU Ta TpeTi ocodu. HopMaTUBHO-IpaBOBi MOM0KEHHS
ct. 46 KAC Ykpaiuu BH3HAUalOTh, 10 CTOPOHAMHU MYOJiYHO-TIPABOBOTO CIIOPY
€ Mo3uBay Ta BiANoOBigay.

Oco6muBocTi peadnizauii HagaHUX ydacHMKaM MyOJi4HO-IPAaBOBOTO CIIOPY
npaB BU3HAYAIOTbCs 06CSAroM HaJaHO! IM aAMiHICTPATUBHOI poLecyaJ bHOI Ipa-
BosgatHocTi (1. 43 KAC Ykpainu). BianosigHo 10 mosoxeHb UMHHOTO 3aKOHO-
JIABCTBA BCTAHOBJIEHO, L0 aAMiHICTPATUBHOI MPOLECYaJbHOK IPABO3AATHICTIO
Ta JAi€3MaTHICTIO HaAiJMeHi YYaCHUKHU MyOJi4HO-NPaBOBOTO CIOPY, 30KpeMa rpo-
MajAsHU YKpaiHH, iHo3eMlli, oco6u 6e3 rpoMaasiHCTBA, OPraHU JepKaBHOI BJIa-
1M, iHIIi fep>kKaBHi opraHu, oprany Bjaaad AsroHomuol Pecny6siku Kpum, opra-
HU MiCLIEBOTO CaMOBPSIAyBaHHS, 1X MocanoBi i cayk00Bi ocobOu, MianpUeEMCTBa,
yCTaHOBM, opraHizauil (:opuau4Hi 0co6M My6/iYHOrO Ta NPUBATHOIO MpPaBa).

3 ypaxyBaHHSIM 3a3HAa4eHOTO BCTAHOBJIEHHH Mepesik oci® Mae mpaBo 3Bep-
HYTHCS 32 3aXHUCTOM CBOTO MOPYIIEHOrO MpaBa YW iHTepecy A0 aAMiHiCTpaTHB-
HOTO CYLy 3a BUHSITKOM HasIBHOCTi CYKYyIHOCTi OOCTaBHH CIIpPaBH, L0 CBiA4aTh
Mpo HeoOXiAHICTh 11 BifHECEHHS 10 MpeAMeTHO! IPUCIUKILT 3aTaJlbHOTO YH ToC-
nopapcbkoro cyny. OmHak TpuBawoua pecdopma CHCTEMH OPraHiB Mmy6JidHOTO
yTpaBJ/iHHS CBOIMM HeraTMBHHMM HacCJiIKaMH Mae HeBperyJbOBaHICTb KOJi-
3iHHUX MUTaHb MPeACTAaBHULTBA iHTEPECiB OKpPeMHUX TPOMaJsH, iX I'PYM, TepU-
TOpia/bHOI IPOMajH, CYCHiNbCTBA 3arajoM, L0 HETaTHBHO I03HAYAEThCS Ha
BUpIillIeHH] mpobyeMH 31 ICHEHHS CYyI0BOT0 HAIJISAy Ta KOHTPOJIIO.

Cryninp HaykoBoi po3poOiaeHocti mpoGaemu. Ciin MiAKpecauTH, 10
npobseMaThka JOTPUMAaHHS 3aKOHHOCTI HaOyTTs crieuiaJbHUX TPaB Ha BUKO-
pUCTaHHS NPUPOJHUX PeCcypCiB 3a/JHUIIAETbCS aKTYaNbHOIO i /IS CydyacHO! I0pHU-
JOUYHOI HAYKH, Y TOMY YMCJi H aaMiHiCTpaTUBHO-PaBoBoi. HeoOXinHO BUAIIUTH
YyUCJeHHI (pyHIAMeHTaJ/bHi AOCHIAKEHHS 3 MUTAaHb BUKOPHUCTAHHS MPUPOAHUX
pecypciB, 110 B pi3Hi YacH MPOBOAUNUCS TaKUMH BueHUMH, K B.I. Annperiues,
ATl Terbman, P.C. Kipin, H.P. Ko6eubka, 10.0. Jleresa, [1.M. Pa6iHosuu,
[O.C. llemiryueHko Ta iH.

© Ulenesns M. A., 2019
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[lutaHHA BHU3HAYEeHHSI IOPUCAMKLII PO3TJISILY CIOPIB 3 MPUBOAY BUKOPHU-
CTaHHSl NPHUPOJHUX pecypciB 3BOASATHCS 3a3BUYall N0 BCTAHOBJIEHHS 0COOJIHU-
BOCTeH! BU3HAUEHHS IOPUCIHUKIT y PO3TJsAi 3eMeJbHUX CIOpPIB, L0 3HAHIIO
BinoOpakenHs y pocaimkennsax B.M. Bessenka, B.B. Ksaka, H.B. Kosanenko,
[1.M. Menbnuka, M.I. Cmokosuua, B.I1. Tumomryka Ta iHummx.

3arajbHi acrmeKkTH aAMiHICTPAaTUBHO-IPABOBOTO PEryJIOBaHHS MyO6J1i4HOrO
VIPaBJ/IHHS B PisHUX c(epax i ranayssix, BKIOYAOYM BUKOPUCTAHHS NIPUPOAHUX
pecypciB, 6y/aM MpeaMeToOM AOCHiIXKeHb 0araTboX BiTYM3HSAHUX aAMiHiCTpaTHBiC-
TiB, 30Kkpema B.B. ABep’sHoBa, O.®. Anppiiiko, K.K. Adanaceea, O.M. ban-
nypku, B.M. Bessenka, IO.Il. burska, JI.P. Binoi-Tiynosoi, M.IO. Bixssesa,
B.M. l'apamyka, €.A. I'etbmana, L.I1. l'onocHiuenka, 1.C. I'punenka, H.JI. 'y6ep-
cokol, €.B. Jopmina, T.€. Karanoscokoi, P.A. Kamwoxuoro, C. B. Kisaso-
Ba, JI. I1. KoBanenko, I. B. Koniymika, T. O. Kosomoeup, B. K. Konnaxosa,
A.T. Komstoka, O.B. Koncranroro, C.B. Kysakina, C.O. Kysniuenka, O.B. Kysb-
menko, €.B. Kypinnoro, M.B. Jloumuekoro, .M. Jlyk suus, I1.C. Jlorikosa,
P.C. Menbnuka, O.1. Mukosnenka, O.M. Mysuuyka, H.P. Hmwxkuuk, C.I'. Cre-
HeHka Ta iHwWMX. [IpoTe B Haw yac BigcyTHi mpaui, B SIKHX OM KOMILJIEKCHO
aHaJli3yBannuch MPobJaeMu PO3TJIsLy MyOJiuHO-NIPABOBUX CIIOPIB y cepi 3aXUCTy
npaBa Ha Ge3rneuHe NOBKLIS Y TOPSAKY aAMiHICTPATUBHOTO CyIOUYHHCTBA.

Takum unMHOM, HeoOXifHiCTb 3a0e3NeyeHHs palioOHaJbHOTO BHUKOPHUCTAHHS
MPUPOAHUX pecypciB B ¥YKpalHi, BU3HAUEHHS LLJIAXIB peasisalil mpaBa BUKJIOU-
HOI BJIACHOCTI YKPAlHCBKOrO HApOAy Ha MPHUPOJHI PeCypcH Ta BIACYTHICTH
MPaBOBOTO PeryMoBaHHs BU3HAUCHHS KPUTePilB po3MeKyBaHHS cyn01301 I0pHUC-
JTUKLT 3yMOBJIIOIOTh aKTya.HbHICTb NpoBeleHHS] HayKOBOTO AOCJiIKEeHHS, MpHU-
CBSIUEHOTO BHUPILIEHHIO OUCKYCIHHMX MUTaHb 3 NPHUBOAY BHUpIilleHHS MpoOseM
po3risiny myOJliuHO-IPABOBUX CIIOPIB Y c(pepi BUKOPUCTAHHS PUPOLHUX pecyp-
CiB y MOPSAAKY aaMiHiCTPAaTUBHOTO CYy[IOUHMHCTBA, 30KpeMa, BUPIlleHHs TpobiJie-
MM NpeICTABHULTBA {HTepeciB OKpPeMHX TIPOMaAsH, IX TPyH, TepPUTOPiaJbHOL
TPOMaaM YM CYCIINIbCTBA 3arajoM.

Mertoro focnifiKeHHs € BU3HAUeHHSI CYTHOCTI KaTeropil «Mo3uBau» y aaMi-
HICTPaTHBHHUX CIIOPax y c(epi 3aXUCTy NpaBa JIOAWHU Ha OesledyHe AOBKIJJIA
3arajioM i BiIHOCHO HOLIMBHOCTI MOJOJaHHS Mpo6JseM IPaBOBOTO peryJ/l0BaHHS
MpeiCTaBHULTBA HOTO iHTepeciB 30KpeMa.

Bukmaan ocHoBHOTro martepiaday. [lo3uBauem y anmiHicTpaTHBHIU cripaBi
Moxke OyTH He Julle (i3uyHa ocobda, a i puaudHa ocoba, a TaKoXK OpraH aep-
’KaBHOI BJIa¥ Ta MiCLeBOro caMoBpsinyBaHHs. HamanHs moBHoOro o6csry aami-
HiCTPATUBHO! MPOLECYaNbHO! IPABO3JAaTHOCTI Ta NPOLECYaNbHO! Ai€31aTHOCTI €
CBiYEHHSM AOTPUMAHHSA NPUHLMIY PIBHOCTI YyYaCHUKIB TaKUX NPABOBIAHOCHH,
B TOMY YHCJi peaJizalis rapaHTili MiCLeBOr0 CaMOBpSAyBaHHS, 110 € HEBif-
JIJTBHUM CKJIaJHUKOM Hep>KaBHOIO Ta HaLiOHAJIbHOIO cyBepeHiTeTiB 3okpema,
BigmoBimHO 1o 4. 4. 1, 3 cT. 140 3akony pralHI/I «[Tpo micueBe camoBpsiLyBaH-
HSl B pralHl» BCTAHOBJIIOETBCS, 110 HaliJleHHS TepUTOpiaJbHOI TPOMaAX CaMo-
CTiHHO BUpIillyBaTH MUTAHHS MiclleBoro 3HadeHHsi B Mexxax Koneruryuii ¥kpa-
THM 371iACHIOETBCS Yepe3 BiAMOBIAHWX BJAAAHUX CyO €KTiB — OpraHu MiclleBOro
CaMOBpsLlyBaHHs, CilbCbKi, CENMILHI, MiCbKi paau Ta IX BUKOHaBdi opranu [1].

OpHak 3 ypaxyBaHHSIM KOHCTHUTYLIHHOTO MOJIOXKEHHS MPO MO Aep:KaBHOL
BJIa[M HA TPHU TiJIKM — 3aKOHOAABYY, BUKOHaBUYy Ta cyaoBy (c1. 6 KoncTuryuii
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Ykpainu), npaBoBy MpPUpPOILy OPraHiB MiCLEBOrO CaMOBPSIAYBAHHS BimoOpake-
Ho y Pimenni Koncruryuiitnoro Cyny Ykpaiau Ne6-pr/ 2002 Bin 26 6epesus
2002 poky, SIKUM BHM3HAUEHO TOJITHKO-IPAaBOBY MPHUPOAY OpraHiB MicLeBOro
CaMOBpSIIyBaHHS, L0 He € OpraHaMy JeprKaBHO! BJIAJH, a BU3HAIOThCS Mpe-
CTaBHHUILIbKMMHU OpTraHaMH, AislIbHICTb SIKHX CIPSIMOBYETbCS Ha peasisalil npaBa
TepUTOPiasbHOI TPOMAAM CAMOCTIMHO BUPILIYBATH MUTAHHS MiCLIeBOr0 3HAUEeH-
Hsl, TOOTO Taki, IKi MOB’sI3aHi MepenyciM 3 >KUTTEMSNBHICTIO TePUTOPiaTbHUX
rpoman [2]. Peanisauis npencTaBHUUBKMX (DYHKLiH 3AiHCHIOETCH CiIbCHKUMH,
CeJIMIHUMHU, MiCbKHMH PajlaMH Ta iX BAKOHABUMMH opraHamu [3].

BinmosinHo no 3akony Ykpaiau «[Ipo micueBe camoBpsimyBaHHsS B YKpai-
Hi» BU3HAUEHO [IPaBO OPraHy MiCLleBOrO CaMOBPSNyBaHHS 3BEPHYTHUCS [0 CyLy
(cT. 4), U0 3AIHCHIOETHCS SIK 3 METOI 3MiHCHEHHS HAJAHUX TIOBHOBAXKeHb, TaK
i 3 METOIO peCTaBHUITBA iHTepeciB TepuTopianbHoi rpomany (u. 1 cr. 38) [1].

Opranu MicueBoro camoBpsiAyBaHHSI MOXKyTb OyTH iHilLiaTopaMu mpoBa-
JUKeHHSI B aMiHiCTPATUBHIN CIpaBi 1100 BU3HAHHS HE3aKOHHUM aKTiB iHIIMX
OpraHiB MiCLEBOI0 CaMOBPSIAyBaHHSI, OPraHiB Nep:KaBHOI BJAaAH, L0 MOPYLIY-
I0Tb iHTepecu TepuTopianbHol rpomamy (m. 15 4. 4 cr. 42; m. 30 u. 1 cr. 43;
m. 16 4. 6 c1. 55; u. 4 cr. 71). [Ipu UbOMY HeOOXiZHO 3a3HAUMTH, LIO MpaBa
Ta iHTepecH TepUTOpiajabHOI rpoMagu OesnocepelHbo 3aKOHOM YKpaiHu «IIpo
MiclleBe caMOBpSIIyBaHHS B YKpalHi» He BU3HAUEHO.

Binnosinro no crarti 33 3akony Ykpainu «[1po micuieBe caMoBpsiiyBaHHS B
YKpaiHi» BU3HAYEHO BJIACHI Ta JeJ/eroBaHi MOBHOBAXKEHHS OPraHiB MicCLeBOro
caMoBpsiiyBaHHS. 30KpeMma, y cdepi 3aXUCTy npaBa Ha OesneuHe AOBKIisJIs
BU3HAYEHO TaKi OBHOBAXKEHHSI OPraHiB MiCLUEBOr0 CAMOBPSIAYBAHHS, SK: «Iif-
FOTOBKA | BHECEHHS Ha PO3IVISJ Paid NPOMO3ULIH LI0A0 BCTAHOBJEHHS CTaBKU
3eMeJ/IbHOTO IIOAATKy, PO3MipiB IJaTH 3a KOPUCTYBAaHHS NPHUPOIHUMHU pecyp-
camu, BHJydeHHs (BHMKYNy), a TakoXX HalaHHA Mif 3a0yA0BY Ta JJIS iHIIMX
notped 3emeJib, U0 NepedyBalOTh y BJAACHOCTI TePUTOPiaNbHUX IPOMaJ; BU3HA-
YeHHSl B yCTAHOBJIEHOMY IIOPSAKY PO3MipiB BillIKOAYBaHb MiNIPHEMCTBAMH,
YCTAHOBAMHU Ta OpPraHi3alisiMyi He3aJseKHO Bif (hOpM BJaCHOCTI 3a 3a6pyaHEeHHS
JOBKiJIJIs Ta iHIII €KOJIOTiYHi 30UTKH; BCTAHOBJEHHS MJIATeXiB 32 KOPUCTYBaH-
HSl KOMYHaJbHUMM Ta CaHiTapPHHMH MepekKaMH BiANOBIIHMX Hace/JeHHX IMyHK-
TiB; MiArOTOBKA i MOJAHHS HA 3aTBePIKEHHS PAAU MPOEKTIB MiCLLeBUX MPOrpam
OXOPOHH NOBKULIfA, y4acTb Yy MiArOTOBLi 3arajJbHOAEPXKAaBHUX i PeriOHaJbHUX
[porpam OXOPOHH JOBKiJI/If; MIATOTOBKA | BHECEHHS Ha PO3IJIsl paid IPOINO3H-
Ii# 00 MPUHUHSATTS pillleHb PO OpTaHi3alilo TePUTOPIH i 00’ €KTIB MPUPOIHO-
3amoBiIHOr0 (POHLY MiCLIEBOTO 3HAUEHH$ Ta IHIIMX TEPUTOPIH, L0 MiANArarTb
0co6/IMBIA OXOPOHi; BHECEHHS MPOTO3UIiN 10 BiAMOBIMHUX JepKaBHUX OPTaHIiB
PO OrOJIOLIEHHS MPUPOJHUX Ta {HIIMX 00 €KTiB, 110 MalOTb €KOJOTiuHY, iCTO-
pUYHY, KyJbTYpHY a60 HayKOBY LiHHICTb, NMaM ATKaMW NPUPOAH, icTopii abo
KYJbTYPH, SIKi OXOPOHSIIOTbCSI 3aKOHOM, IiATOTOBKA i BHECEHHS Ha pO3IJIAL
paiu MpoTo3ulliN OA0 NPUHHATTS pillieHb PO OTOJOLIEHHS B MiCIIX MAaCOBOTO
PO3MHOKEHHS Ta BUPOILYBAHHS MIOTOMCTBA AUKHMH TBAPUHAMH «CE30HY THILi»
3 0OMeXKeHHSM IOCIOAaPChKOI AisIBHOCT] Ta 10OyBaHHAM 00 €KTiB TBAPUHHOIO
CBIiTY; CIIpaBJSIHHS MJIaTH 3@ 3eMJII0, 110 HaJle’KUTb [0 BJaCHUX [IOBHOBAXKeHb;
Ta [0 JeJeroBaHUX NOBHOBAXKEeHb HAJIEKUTb 3[AiCHEHHS KOHTPOJIO 3a H0Jep-
’KaHHSAM 3eMeJIbHOTO Ta IPHUPOLOOXOPOHHOI0 32KOHOAABCTBA, BUKOPUCTAHHSM
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i 0XOpoHOI 3eMeJib, NMPUPOJHUX PeCypCiB 3arajbHOLEPKABHOTO Ta MiCLeBO-
ro 3HaueHHs, BIATBOPEHHSM JIiCiB; KOOPAMHALIA AiJBHOCTI MiCLIleBUX OpraHiB
3eMeJIbHUX pecypciB; IOTrOMKeHHS KJIONMOTaHb [P0 HalaHHS [03BOJY Ha Clle-
LiaJbHe BMKOPHCTaHHS NPUPOJHMX DeCypeiB 3aralbHOACPIKABHOIO 3HAUCHHS;
BHUDILICHHS 3eMeJIbHUX CTIOPiB y MOPAMKY, BCTaHOB/ICHOMY 32KOHOM; BXHTTS
HeoOXiIHUX 3aXOAiB LI10M0 JiKBigalil HAC/AiIKIB HaA3BUUaUHUX CUTyalUil Biamo-
BiIHO N0 3aKOHY, iHOPMYBaHHS NPO HUX HacesJeHHS, 3aJy4eHHS B yCTaHOB-
JIEHOMY 32KOHOM MOPSIAKY A0 LUUX poOiT MiANPUEMCTB, YCTAHOB Ta OpraHisaui,
a TaKOXX HaceJieHHS; BUSHAUEHHSI TEPUTOPIl AJs pO3MillleHHS BiIXOMiB BiAMNOBif-
HO JI0 3aKOHOJABCTBA; 3AiMCHEHHSI KOHTPOJIO 32 AisbHICTIO cy0 €KTiB MiAmpH-
€MHHIBKOI AiSIbHOCTI y chepi MOBOMKEHHS 3 BiAX0JaMH; MiAr0OTOBKA BUCHOBKIB
111010 HalaHHs 200 BUJ/yUeHHS B yCTAHOBJIEHOMY 3aKOHOM IMOPSIAKY 3e€MeJsIbHUX
NiNSTHOK, 110 MPOBOAUTbCS OpraHaMM BHKOHABUOI BJAOW Ta OpraHaMu Miclie-
BOIO CaMOBpSIlyBaHHS; OpraHisauis i 3[idCHeHHS 3eMJeyCTpOlo, MOTrOMKEeHHS
MPOEKTIB 3eMJIeyCTPOI0; 3AiMCHEHHS KOHTPOJIO 3a BIPOBAMKEHHSM 3aXOMiB,
nependaueHUX JOKYMEHTALI€I i3 3eMJ/eyCTPOl0; CTBOPeHHS Ta 3abe3NeueHHs
(DYHKUIOHYBaHHS MICUEBHUX €KOJNOTIUHWX aBTOMaTU30BaHUX iH(OPMaLilHO-aHa-
JITHUYHUX CUCTEM, §IKi € CKJaJHHUKOM MepexXi 3arajbHOJIepKaBHO! €KOJIOTiUHO1
aBTOMATH30BaHO! iH()OPMALIHHO-aHAMITUUHOI CUCTeMHU 3a0e3MedyeHHs] JOCTYIY
JI0 eKOJIoTiuHOI iHhopMalil; 3MiicCHeHHS KOHTPOJIO 3a J0Jep>KaHHSAM FOPUANY-
HUMHU Ta (Pi3UYHUMHU ocoOaMu BUMOT y cdepi MOBOMKEHHS 3 MOOYTOBUMHU Ta
BUPOOHHUUYMMH BiIXOJAMH Ta PO3IJISJ CHPaB MPO aAMiHICTPaTHBHI NPaBONOPY-
meHHs abo mepefada 1X MaTepiasiB Ha POV {HIIUX JAepKaBHUX OpPTaHIiB
y pasi mopylleHHs 3aKOHOJABCTBA MPO BiIXOAW; HaJaHHS BimomocTed 3 lep-
»KABHOTO 3€MeJIbHOTO KaaacTpy BilMoBiaHO 10 3akoHy» [1].

[Tpn upomy 3akoHOAaBellb, HafalUM OpraHaM MiCLEBOro CaMOBPSIYBAaHHS
NIOBHOBaXKeHHS L100 3[iHCHEHHS KOHTPOJIO y cdepi BUKOPHUCTAHHS NPUPOL-
HUX pecypciB, B TOMy YHCJIi | 3araJbHOEPKABHOTO 3HAUEeHHS, He BCTAHOBJIOE
dopmu 1x peanizauii. Tak, cepen ¢opm 3miHCHEHHS KOHTPOJIBHOI (PYHKIUT Y
cthepi 3aXUCTy MOBKiJJIST OYEBHUAHUM € HEOOXiIHICTb BCTAHOBJIEHHS 00OB’SI3KY
OpTraHiB MiCLIeBOr0 CaMOBPSIAYBaHHS npedcmasiimy iHTepecu TepUTOPiaabHOL
rpoMaju y Cyni.

3arasom mnoromkytouuch i3 HaBeneHowo f.0. Bepnasiokom ananiTHUHOIO
XapaKTEePUCTUKOIO POJIi aIMiHICTPATHBHOIO CYAY SK rapaHTa 3axHCTy IIpaB Ta
iHTepeciB TepuTOpiaJbHOI TPOMAaaM, MOPYIIEHHS SKUX MOXe BifOyTHCb BHAC-
JIOK Nil uu 6e3MisfibHOCTI MicleBOro abo 1eHTPaJbHOTO OpPraHy JAep:KaBHOI
BJIAJIM, 110 YXWUJISETHCS Bill BUKOHAHHSI CBOIX 00OB’SI3KiB LIISIXOM Hemo(iHaH-
CyBaHHS BCyleped BHMOI aKTiB 3aKOHOJABCTBa MOTped BiANOBIAHOI TepUTO-
pianbHOI TpoManu, no30aBjieHHS MaTepiajJbHUX pPeCcypciB, 3MeHIIeHHS MO
HaceJ/IeHOro NMyHKTY a0 iHIIMM YMHOM IepeLIKO/Kae peasisauil npas MicLeBo-
ro CaMOBpSIlyBaHHS, OJHAK HEBUPILIEHUM € MUTAHHS, KUH cy0 €KT Mae MpaBo
iHiliroBaTH posrasj Ta BUpilleHHs Takoro cnopy [4]. I Tyt Heo6xinHO 3BepHY-
tHcst 1o HopM unHHOrO KAC YKpaiHu, ne BU3HAUeHO, 110 1T03MBaYeM € 0c00a,
Ha 3aXUCT NpaB, CBOOOA Ta iHTepeciB sIKOI M0JaHO M030B 10 aAMiHiCTPaTUBHOIO
Cyly, a TakoX Cy0’€KT BJIQHUX TOBHOBa)KeHb, HA BUKOHAHH$SI MOBHOBaXKeHb
SKOTO TOJ@HO MO030B 10 aaMinictpatuBHoro cyay (m. 10 4. 1 cr. 4). I nani
y 4. 2 cr. 46 KAC VYkpaiuu nmeranidye 1o KaTeropito. Tak, 3aKOHOTABIEM
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HaroJIolIeHo, L0 TO3UBayeM y ClpaBi Moxe OyTH «TpoMaisiHU YKpaiHH, iHO-
3eMIi 4u 0coOu 6e3 rpoMansHCTBA, MiANPUEMCTBA, yCTaHOBH, opraHisauii (fopu-
JUYHi 0cO6M), Cy0 €KTH BJIAAHMX ITOBHOBaXKeHb», OAHAK He MOXKe OYTH «TepH-
TopiajbHa rpomMangar. B Takomy pasy € He3pO3YMIIUM, SKUM YMHOM MOXKJWBUM
€ MeXaHi3M peaJi3alil mpaBa Ha Cy[IOBUU 3aXUCT iHTepecy TepUTOpiasbHOI Tpo-
Mai{ 3arajoM i y cdepi OXOPOHH HaBKOJHIIHBOTO NPHUPOAHOTO CepeloBHILA
30KpeMa, 110 B TOMY YHCJi MOXKe OYTH MOPYLIeHO BHACJ/IJOK HelpaBOMipHHX
N un 6e3/istNbHOCT] OpPTaHiB MiCLEBOTO CAMOBPSIIYBaHHS SIK 11 TPeACTABHHUKIB.

OT1xe, eeKTUBHICTb peasisauil MpeacTaBHULBKOI (PYHKLIl 3aXHUCTy €KOJO-
riYHUX TIpaB Ta iHTepeciB TepUTOpianbHOi rpoManu (TOOTO 3aXUCTy MyOMIYHOrO
iHTepecy TepuUTOpiaJbHOI TPOMalH y MPUPOLOOXOPOHHHUX BiIHOCHHAX) MEpe.ly-
ciM 3aJ1e2KUThb BiJl 3alIPOBAMKEHHSI MeXaHi3MiB BiANOBiJaJbHOCTI OPraHiB Miclie-
BOTO caMOBpsiiyBaHHs. Peasizauist Takol npono3wuiil noB’13yeThes i3 HeoOXinHi-
CTIO OKPiM 3aKOHOJABUYOT0 BCTAHOBJIEHHSI MEXaHi3MiB BillIOBiNaJbHOCTI OpraHiB
MiCLLeBOTO CAMOBPSIAYBAHHSI y pas3i 3amofisiHHS LIKOAW He JiMlle MpaBaM Ta
iHTepecaM (Di3MYHMX UM IOPUIMYHMX OCi0 UM CTBOPEHHS 3arposH il 3aNOAiSHHS,
a i mpaBaM Ta iHTepecaM TepuUTOpiaabHOI rpoManu. 30KpeMa, He0OXiHO BHECTH
3Mminu 10 4. 1 ct. 77 3akony Ykpaiau «[Ipo micueBe camoBpsinyBaHHS B Y Kpa-
THi» | BUKJIACTH 11 y HACTYIHIN penakuil:

«[llkona, 3amopisiHa mpaBaM Ta iHTepecaM IOPUAWYHMX, (DI3BUUHHUX OCIO 4UU
TepUTOpiasbHOI TPOMAAH, a TAaKOXK CTBOPEHHS 3alofistHHS LIKOAU, L0 BinOy-
BAEThCSl B pe3y/bTaTi HeNPABOMIPHUX pillleHb, Aid a60 0e3lisJIbHOCTI OpraHiB
MiCLIeBOIO CaMOBpsIIyBaHHS, BilIIKONOBYETbCS 3a PaxyHOK KOILUTIB MiclleBO-
ro OGIOKEeTy, a B pe3yJibTaTi HeNpaBOMipHUX pillleHb, il a60 6e3misJbHOCTI
NnocagoBUX 0CiO MiCLEBOTO CaMOBPSIAYBAHHS — 32 PAaXYHOK IX BJIaCHHUX KOILTIB
Y MOPSIIKY, BCTAHOBJIEHOMY 3aKOHOM» (Kypc. —aBT.).

3 ypaxyBaHHSIM 3a3HAUEHOTr0O MOCTAE OYeBHIHE MUTAHHS MPO MOMKJIUBICTD
MOaHHSI ONHUM Cy6’€KTOM BJIaJHMX MOBHOBaXKEHb INPOTH IHIIOTO Cy6'€KTa
BJIAJIHMX TTOBHOBaXKeHb. Buxopsuu i3 cynoBoi npaktuku Besukoi [lanatu Bep-
xoBHoro Cyny ta KacauiiiHoro agMiHicTpaTUBHOTO Cyny BiIHOCHO BCTaHOBJIEH-
HS TpaBa OpraHy MiClleBOTO CaMOBPSAyBAaHHS Ha 3BEPHEHHS [0 aAaMiHiCcTpa-
THUBHOTO CyAy 3 [I030BOM [0 {HIIOTO OpPraHy MiCLIeBOr0 CaMOBpPsIIyBaHHS a00
OpraHy ep»kaBHOI BJaH, {HUIOrO cy6’eKTa MyOJidHO-BJIAJIHUX TTOBHOBAXKEHb
3aCTOCOBYETbCS TaKa IpaBOBa MO3HULS.

[Tepenycim BepxoBHum CynoM oOrpyHTOB@HO, L0 OPraHM MiCLIeBOTO CaMo-
BpsIIYyBaHHS € MpelCTaBHULBKUM OpPraHOM TEpUTOpiaJbHOI TPOMaAM i MaroThb
JiSTH B 1I iHTepecax; HajiJeHi IPaBOM 3BepHEeHHS 10 aAMiHICTPATUBHOIO Cy1y 3
030BOM JI0 OpraHy JAep:kaBHoi Biaau (30KpeMa, TAKUM MPUKJIALOM € pillleHHs
Kacauiiinoro agminictpatuBHoro cyny y ckjaani Bepxosnoro Cyny Bin 16 Tpas-
us 2018 poky y cnpasi Ne 806 /1592 /y16, ne Bigmosinayem 0y Kabinet Mini-
cTpiB YKpaiHu i mpeaMeToM MO30BHUX BUMOT MiCbKOI pagu Oy/o0 BUMiJEHHS i3
JlepKaBHOTO OI0KeTy MiclleBUM OI0/KeTaM CyOBeHLil, 1110 MOBUHHA OyJa OyTH
nepepo3nojijieHa Ha KOMIIEHCALi0 MiJbl 3@ MiJbIOBUU NPOI3J OKPEMHUX KaTe-
ropiii rpomansin) [5]; mpaBo 3BepHeHHS 10 aAMiHICTPaTHBHOIO Cydy 3 MO30BOM
JI0 iHIIOTO OpraHy MiCLIEBOTO CaMOBPSIIYBAaHHS y HEKOMIETEHLIHHUX CIOpax.

HaBenena npaBoBa mnosuuisi BUCJOBJeHa y noctaHoBax Besukol [lanatu
Bepxosnoro Cyny Bin 05 rpynnsa 2018 poky y cnpasi Ne 804 /3091 /18 [6], Bin
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6 uyepsus 2018 poxy y crpasi Ne 811,/289/16 [7], six 17 xoBTHa 2018 poky
y cnpasi Ne 822 /1544 /16 [8], mocranosax Bepxosnoro Cyny Bin 16 Tpasus
2018 poxy y cnpasi Ne 806/1592/16 [5], in 11 uepsus 2019 poky y crpasi
Ne 820,/2639/18[9], Bin 26 Bepecns 2019 poky y cipasi Ne 804 /2272 /17 [10],
Bin 17 rpyans 2019 poky y cnpasi Ne 816,/844 /18 [11] ra inwmux.

[Tpaktuxka €CIIJ] mono BUpilleHHS NMUTAaHHS HalaHHS [paBa OpraHy JAep-
JKaBHOI BJIaIX UM MiCLIeBOTO CAMOBPSIAYBaHHS 3BEPTATHUCS i3 T030BOM /10 iHIIOTO
cy6’eKTa, AiINbHICTD KOTO MOB’si3aHa i3 3AiHCHEHHAM MyOJIiUHO-YIPaBAIHCbKHX
(YHKUIH, 3BOTUTHCS IO TOTO, 110 MPIOPUTETHUM € 3aCTOCYBaHHS He Cy6’€KTHO-
ro KpUTepil0 BU3HAUEHHSl CYTHOCTI CIIPaBH, a 1I 3MiCTOBHOI XapaKTePHUCTHUKH.
Cyn Mae BCTaHOBUTH He Jullle Cy0’€KTHHH CKJaj MyOJ/i4HO-IPAaBOBOTO CIIOPY,
a mepeayciM BpaxoByBaTH: (paKTHUHI MaTepiasbHi Ta MpoliecyanbHi 06CTaBUHU
icHy104Oro cropy, He 3aCTOCOBYIOYM (hOpMabHUU MiAXiL A0 BU3HAUEHHS] HOTO
cytHocti (pimennss €CITJI y cnpasi “Boulois v. Luxembourg” Bix 12 kBiTHs
2012 poky [12]); HasiBHiCTL uM BifICYyTHICTb 00’€KTUBHUX MiACTAaB I/ BUHUK-
uenns cnopy (pimenns €CILJI y cnpasi “Sporrong and Lunnroth v. Sweden”
Bin 23 BepecHs 1982 poky [13]); npunanexHicTs cnipHoro npasa 10 ockapxy-
BaHoi mpoleaypu Horo peadisauii (pimennss €CILJI y crnpasi “Benthem v. The
Netherlands” Bin 26 aunus 2015 poky [14]).

Peanizauis ¢yHKUil cynoBoro Harjsily Mae CIpsIMOBYBaTHCS NepeayciM Ha
3abe3rneyeHHs 3aKOHHOCTI peaJisallii aAMiHICTPAaTUBHUX MpPOLENYp, L0 BHU3Ha-
YalTh 3MiCT CyJOBOTO 3aXMCTy IpaB, CBOOOJ Ta iHTepeciB 0COOU BiJ MOpPYLIEHb
3 00Ky HepxKaBH, L0 HaWKpallUM YMHOM 3abe3leyye TrapaHTil He3asexHOCTi,
6e3CTOPOHHOCTI Ta Ha/leXKHOi MpaBoBOI npouenypu [4].

fx 3asnaveno y pimenni €CILJI Big 6 Bepecus 1978 poky “Klass and others
v. GQermany” BepXOBEHCTBO MpaBa Mependayae, IO BTPy4YaHHS BUKOHABUOI
BJaIM B IpaBa JIOAUHW MOBUHHO TNiggaBaTHcs e(peKTUBHOMY KOHTPOJIO, pea-
Jizauis sikoro € Haubijibll e(heKTUBHOIO CaMe CyAOBOIO BJAL0I0; caMe CYA0BHH
KOHTPOJIb 37aTeH 3a0e3MeYnTH HauKpallli rapaHTil peasizauil MpuUHUMIIB He3a-
JIEXKHOCTI, HeynepelKeHOCTi MPUUHATTS YNPaBAiHCbKUX pillleHb Ta AOTPUMaH-
HSl BCTAHOBJIEHMX YMHHUM 3aKOHOJABCTBOM BUMOT 10 3AIMCHEHHS aAMiHicTpa-
tuBHUX npouenyp [15] (. 55 Ta 56).

Otxe, BHUllle 3a3HaYeHe 103BOJIsI€ 3POOUTH BHUCHOBOK, L0 OpPraH MiCLEBOro
CaMOBpPSINYBaHHS, BUCTYNAIOUH y aIMiHiCTPaTHBHO-MPABOBOMY CITOPi y SKOCTI
BiANIOBifaua 4M [03MBaua, NepelyciM Mae Iepec/ifyBaTH MeTy 3aXHUCTy IpaB
Ta iHTepeciB TepuToOpiaabHOI rPOMAAU, | HELOTPUMAHHS TaKOl (PYHKIIOHAJBHOL
CIpPSIMOBAHOCTI 1 AiSIIBHOCTI € MiACTaBOIO AJsl 3aCTOCYBaHHS A0 IMOCALO0BUX
oci6 BiamoBimHOro BJAAHOrO Cy6’€KTiB 3axXOMiB IOPUAUUYHOI BiAMOBiAaJbHOCTI
(sokpema, 3axomiB mucuumniHnapHoro BrikBy). Came 3 ypaxyBaHHSM 3a3Hade-
HOTO BMCHOBKY IIil YaC BH3HAUYeHHS MUTAHHS MPUHUHSATHOCTI MO30BHOI 3asiBU
CyJL Ma€ BPaXOBYBAaTH HAABHICTb UM BiICYTHICTb OOTPYHTYBaHHS HEOOXigHOCTI
3aXUCTy iHTepeciB TePUTOPiaNbHOI TPOMAJIH, 1110 BU3HAUAE MpaBa OpraHy Miclie-
BOTO CaMOBPSIAYBAaHHSI HAa 3BEPHEHHS [0 aAMiHiCTPaTUBHOIO CYLY.

[HIKMM cy6’eKTOM BJIaAHHUX MOBHOBaXK€Hb 3 OCOOJMBHMM CIelliaJbHUM IIpa-
BOBUM CTaTyCOM Yy aAMiHicTpaTUBHOMY cropi € npokypop. [Ipokypop y ammi-
HICTpATUBHIA cnpaBi Moxke OyTH He JHlle NpeACTaBHUKOM, a i MO3uMBayeM
B «iHTepecax AepxkaBu». [IpoKypop Mae HpeacTaBssTH «iHTepecH Hep:KaBHU»
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y CIIOpi 3a YMOBH BiICYTHOCTI CIeljiaJbHO YIIOBHOBAXKEHOT'O OpPraHy myoOJiuHol
BJIQ/IM, 10 KOMIETeHL|l KOT0 Ha/leXUTh BPEryJ/I0BAHHS BiAMOBIIHUX BiIHOCHH.
Takoxk HaOyTTd cTaTycy Mo3uBaua y aAMiHiCTpPaTUBHIA clpaBi y MpoKypopa
BiZOyBa€eThCcs B YMOBAaX BiICYTHOCTi y opraHa myOJiiuHOro ympaBJiHHS NpaBa
3BEpPHEHHS 10 CYAY i3 BiANOBIAHOWO 3a5BOIO.

[Ipu upboMy HeoOXigHO 3a3HAUWTH, IO iCHYIOYA KOHCTPYKIisl Mpolecyasb-
HOTO CTaTyCy «[103WBaua y aAMiHiCTpaTUBHIA crpaBi» He [03BOJISI€E MPOKYPO-
Py TOBHOIO MipOI0 peasiisyBaTh HajaHi MOMY MOBHOBAaXKEHHS 3aXUCTy «iHTe-
peciB nep:kaBu», TUM Oijblle MPOKYpPOpP BHACTINOK pedopMyBaHHS UYHHHOTO
3aKoHOIaBCcTBAa YKpainu (w0 BinOysocss yepes MPUHHATTS 3aKOHY YKpaiHu
Bin 19 Bepecus 2019 poxky Ne 113-IX «[Ipo BHeceHHsI 3MiH 00 JeSIKMX 3aKO-
HOJABUMX aKTiB YKpaiHH L1010 MepIIoyeproBux 3axomiB i3 pecpopMH opratiB
npokypatypu» [16]) ne naninenuii noBHOBaXKeHHSIMM NPeLCTABAATH iHTepecH
TepUTOpiaNbHOI TpoMaaH, OCOOUCTI iHTepecH OKpeMHX rpOMaifiH 4H ix rpym,
10 TMOSICHIOETbCS THM, W10 MO3UBay YW BiANOBiay y cropi Mae oOCTO0BATH
cBOI «BJacHi» intepecu (m. 8 u. 1 cr. 4 KAC Ykpaiuu).

[To cyri, npokypop He MoXXe OyTH y4aCHHKOM CIipHUX MaTepiajbHO-Tpa-
BOBUX BiOHOCHH, LI0 BUHHUKAIOTb MiXX CTOPOHAMH | CTAHOBJATbL NpeIMET
BilMTOBiIHOTO CYAOBOTrO PO3INJIALY, alKe (PaKTUYHO BiH He IpPeACTaBJ e
y cropi cBoi BJacHi iHTepecu 4yu nmopyuieHi npaBa. Kpim Toro, y pasi nosu-
TUBHOTO pillleHHS Ha KOPHUCTb Cy0 €KTa, UMl iHTepecH MpeACTaBJAITbCS
IPOKYypaTypol y CIOPi, BJacHe iHTepecH NMPOKypaTypu Oe3nocepeaHbO He
3al0BOJIbHAIOTHCS. TakoX BapTO MiAKpecC/JUTH, 110 BHeceHi 3MiHM n0 KoH-
crutyuil Ykpainu 3akoHoM YKpainu Bix 2 yepBHs 2016 poxy Ne 1401-VIII
(bakTHYHO TO030aBH/IM OPraHM MPOKYPAaTypH MOBHOBaXKeHb IMPENCTABIATH
iHTepecH JIONHHH, TepI/ITOplaJIbHOI rpoOMafy, CyCli/JbCTBa B LIJIOMY y aaMi-
mictpatuBHOMYy cyni [15].

[Ipy ubomy y pasi BimcyTHocTi y ¢pisuuyHOl ocoOu, To-Tiepiue, MauHO-
BOI MOXJIMBOCTI iHiLilOBaTH MNpoBamKeHHs y MNyOJi{UHO-MPaBOBOMY CIOPI
y MOpSAKY aAMiHicTpaTUBHOro cymouyumHcTBa (HaeTbcs Npo HeOOXigHICTDb
CIIATH CYA0BOTO 360Dy Ta iHWIKX 000B’'SI3KOBUMX MJATEXIB), MO-APyTe, MPO-
(heciiiHOT TMiArOTOBKM Ta PiBHA OCBITH YW {HIIMX HEOOXiMHWX E€KCIePTHHUX
3HaHb [/ MOJAaHHS BiAMOBiAHOI MO30BHOI 3asiBU Ta il OOTPYHTYBaHHS, LIO
€ 4acTOo HeOOXifHUM y pasi 6e3hisiNbHOCTI OpraHy AeprKaBHOI BJAAAU YU Mic-
LIeBOT0 CaMOBPSAyBaHHS, (PaKTHYHO He iCHY€ aJbTepHATHBU TaKOMYy Cy0’ eK-
Ty, 3LaTHOMY 3a0e3Ne4YyuTH 3aXUCT NOPYLIEHOTo NyOJaiYHOTO UM IPHUBATHOIO
IpaBa 4M iHTepecy.

BucHoBku. B6auaeTbcs, 1110 BUpillleHHs Npo6JeMH NpeACTaBHUITBA {HTe-
peciB OKpeMHUX I'POMafsiH, IX I'PYI, TePUTOPiaabHOI 'POMAAU UM CYCIiJbCTBA B
LiJIOMY € MOXKJIMBHM IIISXOM CTBOPEHHS B YkpaiHi, oKpiM {HCTUTYTYy NpHBart-
HOl allBOKaTypH, {HCTHTYTY myGMivHOI afBOKaTypH, WO Mae OyTH BilHeCeHO
JI0 KaTeropii «Iep:KaBHOI CJIYKOU», (1)1HchyBaHHs{ NiSIBHOCTI KO Mae 6yTI/I
3abe3meueHo 3a paxyHOK [ep:KaBHOTO Ta MicueBuX OwomkeriB. Came Takuu
[HCTUTYT, HisJIbHICTb IKOT0O (paKTHUHO O 3a0esneyyBajach 3a KOWITH IJIaTHUKIB
NnofaTKiB, cTaB 6 peasbHUM 3ac000M MpPeICTAaBHULUTBA COLia/IbHO HE3aXUILIEHUX
BEPCTB HACeJIeHHS B YMOBAX Cy4aCHHUX peasidl B YKpaiHi.
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AHoTanis

Llieness M. A. llo3uBay B agMiHICTPAaTHBHHUX cropax y cdepi 3aXuCTy mpaBa JIOIUHH
Ha Ge3neuHe JOBKiJJIfA: MPoOJeMH MpecTaBHULTBA iHTepeciB. — CrarTs.

Y crarTi 3mifiCHEHO XapaKTepUCTHKY 0coO/JMBOCTeH peasisalil HagaHHUX y4dacHUKaAM IIy-
6J1iYHO-IPaBOBOTO CHOPY MpaB, L0 BU3HAYAIOThCH 00CATOM HalaHO! iX aiMiHiCTPaTHUBHOI MPO-
IecyasJbHOI MPaBO3NATHOCTI. ABTOPOM OOIPYHTOBAHO, IO BiANOBIZHO 1O T0JIOXKEHb YMHHOTO
3aKOHOJAaBCTBA YKpalHM aJAMiHICTPaTHBHOIO IMpOLeCya/]bHOIO NPABO3NATHICTIO Ta Ai€3AaTHICTIO
HaJlisleHi yJacHUKH MyOJiYHO-TIPABOBOrO CIOPY, 30KpeMa I'pPOMajsiHU YKpaiHH, iHO3eMLi, 0CoOH
6e3 rpoMajsIHCTBA, OPraHy NePKaBHOI BJIAIHM, {HII IepKaBHI OpraHd, OpraHd Baagd ABTOHOMHOL
Pecny6aiku Kpum, opranu micueBoro caMoBpsiiyBaHHs, iX 10CamoBi i cJy»K60Bi ocobu, mianpu-
€MCTBa, yCTaHOBH, opraHizauii (opuandsi oco6u myG/IiuHOro Ta MPUBATHOTO MpaBa). BusHaueHo,
110 TT03UBaueM y aAMiHiCTpaTUBHIH crnpaBi Moxe OyTH He julle (idudyHa ocoba, a i pUAUYHA
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ocob6a, a TaKoXK OpraH Jep:KaBHOI BJaiW Ta MicleBoro camospsinyBaHHs. [linkpecseHo, 1o Ha-
JIaHHSl TOBHOTO 0O0CATY aAMiHICTPaTHBHOI MpolLecyanbHOI MPaBO3JATHOCTI Ta INpoLiecyasnbHOT
N€31aTHOCTI € CBiAYEHHAM NOTPUMAaHHSI NMPUHLMUIY PiBHOCTI YYACHMKIB TaKUX MNPaBOBIAHOCHH,
B TOMY YHCJi peasisalisi TapaHTil MiCLleBOrO CaMOBPSIAyBaHHS, [0 € HEBIANIbHUM CKJIATHUKOM
JIep:KaBHOTO Ta HaliOHAJIBHOTO cyBepeHiTeTy. OGIPYHTOBAHO BUCHOBOK, 110 €(heKTUBHICTb pealli-
3auil mpeCTaBHULBKOI (DYHKLIl 3aXUCTy eKOJOT{UHUX MPaB Ta iHTepeciB TepUTOpiaabHOI rpOMaIH
(To6T0 3axucTy MyGAIYHOTO iHTEPECY TEPUTOPiaJbHOI POMAIH Y TMPUPONOOXOPOHHUX BiHOCH-
HaX) MepefyciM 3aJeXHTb Bijl 3alpoBa/KeHHS MeXaHi3MiB BilIOBiIaJbHOCTI OPraHiB MiCLeBOro
camoBpsityBaHHsl. HarosomeHo, mo peasizauist Takol MporosuLii MoB 13yeTbCs i3 HEOOXinHiCTIO
3aKOHOABUOr0 BCTAHOBJICHHS MeXaHi3MiB BiANlOBiJa/AbHOCTI OPraHiB MiCLEBOTO CaMOBPSAYBAHHSA
Y pasi 3anolisiHHS WKOAM He JMllIe TpaBaM Ta iHTepecaM (PisMYHUX UM IOPUAMUHHUX 0Ci0 UM CTBO-
peHHs 3arpo3u ii 3amofisiHHS, a | mpaBaM Ta {HTepecaM TepHUTOpiaJbHOI TPOMAMH.

Karouosi caosa: cy6’eKT myOGJiyHO-IPABOBOTO CIOPY, OPraHU MiCLEBOr0 CaMOBPSILYyBaHHS,
NpeJICTaBHULTBO, MyOJIiYHUE {HTepec, eKOJOoriuHi npasa.

Summary

Shepel M. A. Plaintiff in administrative disputes in the field of human rights
protection for the safe environment: problems of representation of interests. — Article.

The article describes the peculiarities of the realization of the rights granted to the
participants of the public legal dispute, determined by the amount of administrative procedural
capacity granted to them. The author substantiates that according to the provisions of the
current legislation of Ukraine the administrative procedural capacity and capacity are vested
in participants of a public legal dispute, including citizens of Ukraine, foreigners, stateless
persons, state authorities, other state bodies, authorities of the Autonomous Republic of
Crimea, local authorities their officials and officials, enterprises, institutions, organizations
(legal entities of public and private law). It is determined that not only an individual, but also a
legal entity, as well as a state authority and local self-government body can be a plaintiff in an
administrative case. It is emphasized that the granting of full administrative procedural capacity
and procedural capacity is a testament to the principle of equality of participants in such legal
relationships, including the implementation of guarantees of local self-government, which is
an integral part of state and national sovereignty. It is substantiated that the effectiveness
of the implementation of the representative function of protecting the environmental rights
and interests of the territorial community (ie, protecting the public interest of the territorial
community in environmental relations) depends primarily on the introduction of mechanisms of
responsibility of local self-government bodies. It is emphasized that the implementation of such
a proposal is connected with the necessity, besides the legislative establishment of mechanisms
of responsibility of local self-government bodies in case of harming not only the rights and
interests of natural or legal persons or creating a threat to its causing, but also the rights and
interests of the territorial community.

Key words: subject of public law dispute, local government, representation, public interest,
environmental rights.
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