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C. C. Andpeiiuenko

ATPUBYLIA JEP2KABI IPOTUIIPABHOI MOBEAIHKH
CYOOBUX OPTAHIB 3 METOIO BCTAHOBJIEHHA
MIXKHAPOJHOI BIAITOBIJAJIbHOCTI

EBoJitollisi po3BUTKY JOACTBA CBiAUUTH, 110 CYNOYCTPiH € coliajbHO HeoO-
XiIHAM TIPOAYKTOM XKHUTTEMIAMBHOCTI CycmiabeTBa. Bynb-sike 06’ e 1HaHHS JIOIeH
B CIIIJIbHOTH 3 METOI0 CTBOPEHHS JepxKaBM HeMHHyde Nependayaso HasBHICTb
CYIIOBHX OpTaHiB, 3JaTHUX 3[iHCHIOBATH 3aXUCT IXHIX MpaB i 3aKOHHUX iHTepe-
ciB. [lokazom TOMY CJIyrye HasiBHICTb y CydacHOMY CBiTi HalpisHOMaHiTHilLIMX
CYHOBHUX CHCTeM, §IKi 3yMiJM 30eperTd y CBOIH MepIIOOCHOBI iCTOPUYHY CaMo-
OYTHICTb i yHiKa/JbHiCTL 3BMYAlB, Tpamuuil, yctois [1, c. 4].

CynoBa Bsaza € HeBiI €MHOIO CKJIaIOBOIO y MPAaBOBOMY MeXaHi3Mmi 3abesre-
YeHHS U 3aXUCTy TpaB i CBOOOM JIOIUHM Ta rpoMajasiHiHa. Ha »kanb, Ha npakTuui
MaloThb MicClle BUIIaIKH, KOJIM aKTH Cy[OBHUX OPTaHiB NPUHAMAIOTHCS i3 HOPYLIEHHSIM
MPUHLMIY 3aKOHHOCTI, € pe3yJ/ibTaTOM AONYLIeHHUX Yy MpoLeci IpaBo3acTOCyBaH-
H$1 TIOMUJIOK i 37I0BXKMBaHb. ¥ pe3yJsbTaTi MOpPyLIeHHS Mi>KHapOAHUX 3000B’s13aHb
Jep:KaBu JiMHA ab60 6e3MisbHICTIO HallioOHaJbHUX CYAIB BUHUKAa€ HeOOXiIHICTb
BUpIillIEHHS MHUTAHHS TIPO TPHUCBOEHHS TOBENiHKH CYNOBUX OpPraHiB Aep:kaBi U
MOKJIaIeHHS1 Mi>KHapPOAHOI BiAMOBiNAIBbHOCTI HAa CaMy IepKaBYy.

[Ipo6Gnemi MiXKHapomHOI BiAMOBiZANIBHOCTI depxKaB TMPHUAIIAETHCS 3HAUHA
yBara B Mi>KHapOAHO-TpaBoBiK JiTepaTypi. Okpemi nuTaHH§ BiANOBiZaNbHO-
CTi mepxKaB po3rysigagd y CBOIX poOOTax Taki BiTUM3HSHI Ta 3apyOikHi BUe-
Hi, sk P. Aro, . Anumnorri, I'. Apamxio-Pyis, 1. Baimenko, . Bpoyh.i,
fO. Bnaxesuu, M. bypomencbku#t, B. BytkeBuu, A. IImutpie, H. 3eniHchKa,
Jx. Kpoydbopn, 1. Jlykamyk, B. Munuk, JI. Onnenreiim, A. [Tenner, JI. Tum-
gyeHko, A. @epapocce, 0. C. IllemuryyeHko i iH.

3HauHUH BHECOK Y PO3pOoOJeHHS TeMH MiKHapOAHO-NIPaBOBOI BiANOBifa/b-
HocTi 3pobusn paastHebki BueHi: B. Bacunenko, 0. Kosocos, I1. Kypic, . Jle-
BiH, B. Ma3sos, A. Opnoscbku#, C. [Terpoebkui, C. Packane#, 0. Peuetos,
[O. Pub6akos, H. Ywakos, I'. Tynkin Ta iH.

BonHouac 6arato BaKJHMBUX MPaBOBUX acleKTiB 6GaraTorpaHHoi mnpobJe-
MM MiXKHapOJHO! BilNOBiIaNbHOCTI Jep:KaB He CTaju 00 €KTOM CIeliaJbHOro
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aHa/i3y B Cy4acHill Hayli Mi>KHApOAHOrO MpaBa, 10 3YMOBJIOE AKTYaJbHICTb
MOJaJ/bLIOr0 BUBUEHHS L€l TeMH, 30KpeMa OJHOro i3 (hyHIaMeHTa/JbHHUX IH-
TaHb Liel chepu — npucBoeHHs (aTpubywil) noseninku aepxasam. Mera craTri
[0JIATA€ Y BUBUCHHI MiACTaB i yMOB NPHCBOEHHS AePKaBi MOBEIIHKH CYIOBHUX
OpraHiB 3 MeTOI0 MiKHapOJAHO! BiAMOBiAaNbHOCTI HepPKaBH.

[IpuHUMNU caMOCTIHHOCTI ¥ He3aJeKHOCTi CYI0BOI BJAagd y BHYTPILLIHbOMY
IIpaBi, a TAaKOXK MOBArd OCTATOYHOIO XapaKTepy CyJOBHX PillleHb iCTOTHO BILJIH-
HYJIM Ha Te, K caMe 3arajbHUU MPUHLMN BiANOBiNaJbHOCTI IepKaB 3aCTOCOBY-
€TbCs [0 [ill UM yIylleHb CyloBMX opraHis [2, c. 421]. Inel npo HesanexxHicTb
CyLy MOXHa 3yCTpiTH e y (pisocodchbKO-MpaBOBik MOKTPHUHI NOALTY BJalH,
aBTopcTBO sKoi mpunucyetbest [kony Jlokky ta [apaio Monteck’e. Inmii
NOCJIIHUKY 3HaXOoAsATh iX y npausx Apucrorens, Enikypa, [Toni6is. Ha nymky
I1. bapen6oiima, icHye 6iablll paHHE MKepeso — bibais, ne «Bhepine He3a exX-
Ha CyJ0Ba BJajia MPOTHUCTABJ/IEHA BaaAi LapchKiii». Crpasai, SKIIO 3BePHYTUCS
no Cesitoro IIucbma, MoxHa nmobauutu, uo B Crapomy 3aBiti B Knusi Cynnis
i B [lepwiit kuusi LlapcTB 3aknaneHnid BaxKJIUBUY NMPUHLMI BifiiIeHHS CyI0BOL
BJIQIM Bill BJaa¥ BUKOHaBUOi Ta 3aKoHomaBuoi. Came i3painbebkuil cymast Ca-
MYI1 3BOAMTb Ha LAPCTBO Mepuioro ispainbebkoro napst Cayiaa, i 3rogoMm came
Cawmyin orosourye nokapanus CayJia Ta 3BiJibHSIE Horo Bin uaptoBanHs. i ail
OaraTbMa JOC/IIHMKAMH DO3LIHIOIOTHCS K 3apPOJKEHHS Teopil Moiny BJaH,
TPOrOJIOIIEHHS] He3a/leXkKHoi cy0Boi Baamy [3, c. 56].

bBescymHiBHO, Nig yac 3ailicHeHHS NpaBOCYAAs CyIU OBUHHI OYTH He3asexX-
HUMHU Bifl iHITUX TiJI0K BJaMHd U KOPUTHUCS TiJIbKM 3aKOHY, ajie MPH IbOMY BOHU
3a/IMIIAI0ThCS BJIACHE OpraHaMH JAep:KaBU. 3a BHUCJOB/IOBaHHAM A. Pepapoc-
ca, «BCfIKa Jiep)KaBa Hece BiAMOBifaJbHICTb 32 MiKHAPOAHO-MPOTUIIPABHI Al
CBOIX CyHNOBMX opraHiB. LIuM »KoQHOIO Mipoio He 3adinaeTbcsl TBEPLO BCTAHOB-
JIeHa HOpMa TPO BHYTPIIIHbOAEPKABHY He3a/leXHICThb CY/iB, OCKiJIbKM BOHHU €
TaKOX opraHamu jaepxkaBu. Cyau MOXyTb OyTH He3aJsexxHi Bill iHILIUX opraHiB
JlepXKaBH, HaNpUKJAL Bil ypsly, ale HisK He Big camoi nepxasu» [4, c. 365].

Ha Te, mo meBHi TpynmHOIli BUK/JIMKAE MUTAaHHS NP0 MiKHAPOAHO-MPaBO-
BY BiNOBifa/JbHICTh NepKaBW 3a Ail 1i CyNOBUX OpPraHiB y 3B’13Ky 3 MPHUHLH-
IOM HesaJexHocTi cyanis, ykasysas Il. Jlesin [5, ¢. 72]. BoaHowac yci opuc-
TH-Mi’)KHapOAHWKHM 3TOJHI B TOMY, L0, K C(POPMYJ/IOBAB L0 3arajbHy AYMKY
JI. AHUMJIOTTI, «He3a/exKHICTb CY0BOI BJAAX € MPHUHLUMUIIOM KOHCTHTYLiHHOTO
npaBa, ike CTaBUTb CBOIM 3aBJAHHSIM BH3HAUUTH BIAHOCHHM MiX L€ BJALOIO
Ta {HIOW0 BJano0 nepxkaBu. CTOCOBHO iHO3€MHMX [eprKaB, HABIAKH, Aep:KaBa
€ cy0’€KTOM MiKHapOJHOTO MpaBa, TOOTO €IUHUM LIJAUM, 2 HE OKPEMUMH TiJ-
KaMM BJaiy B Aepxasi» [6, c. 402].

Ak crBepmxye k. Kpoydopn, cynosi nil, 3BuuailHo, 30aTHi NOPOLXKYBATH
BiANOBINA/bHICTb Aep:KaBH, | MPUHAUMHI OHe «IMEHOBaHEe MPaBONOPYLIEHHS»,
BiIMOBa y MpaBOCYIJi, KOHKPETHO CTOCYETBbCS CYAOBUX Hid. ¥ 3B'SI3KYy 3 LUM
yUeHHSI NP0 He3aJeXHICTb CYAOBOI CHCTEMH, SK i Yy BUMAAKY i3 MapJaMeHT-
CbKHM CYBEpeHiTeTOM, Ma€ TiJIbKW BHYTPIlIHIA edeKT: Te, 110 CyA0Ba CUCTEMA
JOMYCTHJA TOMUJIKY 3 MO3ULII Mi>KHapOJHOTO MpaBa MoXKe MOPOAUTH AepPKaBHY
BiAMOBifa/IbHICTh He3aJIeXKHO Bifl TOro, HACKIJbKKA He3aJ/JeXKHOI Bif BUKOHABUOI
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BJaAu MoxKe OyTH cynosa gis. Tak, HampuK/aan, Y KOHCY/JbTaTHBHOMY BUCHOB-
Ky CrneuianbHoro ponosinadya MixkHaponnuit Cyn BU3HaB il CylOBOI CHCTEMH
Magnaisii sk nepkaBHoro oprany B ceHci ct. 4 Cratert. Tounile, AnesnsiuiiHui
opran COT y CIIA — Shrimp — 3a3nauus, uo «Crnosyueni Illtatu, sik i Bci
inwi umenu COT i 3arajbHOTO CMIBTOBApUCTBA AeprKaB, HECYTb BiAMOBifaJb-
HicTb 3a Ail BCiX CBOIX MiAPO3AiMIB ypady, y ToMy uucai cymosoro» [7, c. 121].
BU3HAHHS He 0e3 3ycuib. HebakaHHs neprkKaB N03BOJUTH MOLIMPEHHS Ha CY-
JIOBY BJaly TpaBuJja Mpo Te, L0 JAep:KaBa Hece BilNOBifaMdbHICTb 3a Hil BCiX
CBOIX OpraHiB, 0OIPYHTOBYBAJIOCS MOCUIAHHSIM HA OCHOBOIIOJIOXKHI MPUHLIUIN
CYNOBOI OpraHisauil, 10 0c00/MBO OMITHO B apOiTpaXKHUX pillleHHSIX, SIKi BH-
Hocuaucs B XIX cr. lunsoMaTudHi# npakTyLi BiiOMO HEMaJo BUMAAKIB, KOJH
JlepKaBa MoCcU/Ianacs Ha He3alexXHICTh Cy0BOI BJAAAX, 1100 YHUKHYTH BiANOBI-
JaJbHOCTI 3a il moBeniHky [2, c. 421].

Hapani npaktuka crana noTpumyBatucs npasuaa: «PilleHHs, BUHeceHe Cy-
JIOBOIO BJIAMOI0, € i€l opraHy aepxkasu». Ha pymky I. Jlykamyka, Bu3HaH-
HS IHLIOTO MOJIOXKEHHSI O3Hadasno O 3HATTS 3 JAepPrKaBH BilMOBiZaJbHOCTI 3a
MOBeNiHKY BakJaWBOI rajysi ii Baagu. BigmoBimHo mno mpuHUMMY MiKHAPOAHOT
BiMOBIAAJIBHOCTI, AepxKaBa He MOXKe MOCHJIATHUCS HAa CBOE BHYTPILUHE MPaBo,
100 YHMKHYTH BIANOBifaJbHOCTI 32 MiKHAPOAHUM IPaBOM. Y MiKHAapPOAHUX
BiIHOCMHAX JeprKaBa € €IMHUM CcyO €KTOM i Hece BiAMOBina bHICTH 3a Mis/b-
HicTb ycix cBoix opranis [8, c. 120].

[TosnoxkeHHSs1 PO Te, LIO AeprKaBa He MOXKe 3HATH 3 cebe MiKHapPOAHO-TIpa-
BOBY Bi[IIOBifa/IbHICTh, NOCUIAIOYHCh HA CBOE BHYTPILUHbOAEPKABHE IIPABO, €
OJTHUM i3 OCHOBHHUX IOCTYJATiB y Mi>KHAapoOAHOMY TpaBi. ¥ CTaTTAX, NPUUHS-
Tux Tperboto Komiciero Ha ['aas3bkill KoH(epeHLil 3 KoanDiKaLil Mi>KHAPOIHOTO
npaBa, roBOpUTbCs: «JlepKaBa He MOXKe YXWUJMTHCS BijJ BiANOBiZa/bHOCTI, MO-
CUJIAIOUMCh HA CBOE BHYTpillIHE mpaBo». Llell mpuHuuMn 3adikcoBaHuil i B HU3-
ui konuikauiiaux npoektiB. Hanpuknaan, y [apeapacekomy mpoexti 1929 p.
BKAa3yeThCs, IO <«JepxKaBa He 3BIIbHAETbCS Bil BiANOBIIAJbHOCTI BHACJILOK
SIKUX-HeOylb NPUIIHUCIB BHYTPILIHBOIO IIpaBa».

[apcia Amamop y cBOI# Mepiiid A0MOBiAi MPO Mi>KHAPOAHO-TPABOBY BiAMOBI-
nanbHicTb y Kowmicil miknaponnoro mpasa OOH koncratyBaB, 110 «y 3B’$13Ky
3 MUTaHHSM [PO ABa MepeadadyyBaHWX THIH BilmoBimasbHoCTi (32 MikHApO.-
HUM TPaBOM i 3a BHYTPIlUHIM NpPaBOM), CydacHi aBTOPHM BM3HAIOTb MOHiCTHU-
HUU TiAXiA i, KpiM TOro, yBaxkaroTh, L0 B pasi KOHMJIKTY MiXK MiKHapOIHUM
3000B’sI3aHHSIM i BHYTPIilIHbOAEPKABHUM 3000B’3aHHSAM, TOOTO MiXK BiAmoOBi-
JNAJBHICTIO, SIKA CTABUTbCH HEeP2KaBi 3a MiKHAPOLHHUM IIPAaBOM, i BiANOBigaJib-
HICTIO, fIKa CTaBUTbCS 33 BHYTPILIHIM MpaBOM, Mi>KHapoaHi 3060B’13aHHS TIpe-
Ba/OIOTh. TOYHillle Ka)Ky4yH, He MOXKe HaBiTb BUHUKHYTH MHUTAHHS TIPO Te, LI0
Jlep:KaBa MOXK€ YHUKHYTH BIANOBiIa/JbHOCTI, NOCHJIAOUACh HA IPUIMUCHU BHY-
TpilHbOro mpasa» [5, c. 74].

A. ®epapocc 3 1BOTO MPUBOAY MHILIE, L0 «CyIH HAHUacTille BUHHIOWTH
Mi{>KHAPOJHO-HETIPABOMIPDHHE aKT, KOJW BOJHOUYAC i3 TMOPYIIEHHSM BHYTPill-
HbOJeP’KaBHOTO MpaBa BOHMU MOPYLIYIOTh i MikHapoaHe npaso. Hampukian,
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SIKILI0 BOHM 30BCIM He 3aCTOCOBYIOTb a00 HENpPAaBHJIBHO 3aCTOCOBYIOTb HaJeX-
HMM YMHOM OIPUJMIONHEHUH MiXKHApOAHWUH HOroBip a0 MOpPYLIYIOTb BH3HAHY
JepKaBOK 3BUYAEBY MiXKHAPOAHY HOpMY. AJjie cyln MO)Ke BUMHHUTH MiXKHapOJ-
HO-TIPOTUIIPABHUN aKT, «IMEPEUIIOBIIH» Mi>KHaPOJIHO-TIPABOBY HOpPMY 6€3 Mo-
pYLUEHHS NPaBONOPSAAKY dep:kaBU. B 000X BuUMagKax Jlep:kaBa Hece OJHAKOBY
BifnmoBigaabHicTh. Ha BigMiHy Bifg 1bOTO, Hep:kaBa HiKOJW He MOXKe OyTH Bil-
MOBiga/JbHOIO 338 MiXKHAPOJAHUM MPAaBOM 3a MPOCTE MOPYLIEHHS CBOTO BHYTPill-
HbOJIEPKABHOTO MpaBa. ToMy, SKIIO Cy[ HENpaBHUJbHO 3aCTOCOBYE BHYTPill-
HbOZlepKaBHe NPaBoO [0 iHO3eMIs, TaKUH aKT caM 110 co0i He MOXKe IOPOAHUTH
BiZNOBigaabHOCTI mepxas» [4, c. 365].

[lutaHHa Mpo MiXKHAPOAHY BiAMOBiAANBHICTb Nep>KaBU 3a TOBENiHKY CYyIO-
BUX OpTaHiB MaJso ayxe roctpe obroBopeHHs Ha ['aasbkitt KoHpepenuii 1930 p.
Ha ni#t y nomnosini ['eppepo 6yJna BUCYHyTa Tak 3BaHa JaTMHOAMEPHUKAHCb-
Ka JOKTPHHA 3 LIbOTO MUTAHHS, WO Biakunana Oyap-aKy (GopMmy MikKHapOIHOI
BiAMOBiAAMBHOCTI Nep>KaBu 3a il 11 CyJI0BHUX OpPraHiB, 3a BHHSITKOM BHIIAMIKiB
BiIMOBHM y mpaBocyli ik TakoMy [2, c. 424]. Kondepenuis spewmrono BusHana,
10 Mi>KHapoJHA BiAMOBiAAMbHICTh J€pPKaBU BUIJIMBAE 3 TOro (hakTy, L0 CyIO-
Be pillleHHS, siIKe He TiAssirae aneJsuii, SBHO HeCyMicHe i3 Mi>KHAPOAHHWMH 30-
60B’sI3aHHAMHU IIi€l fepKaBu. K 6auuMo, BUSHAHHS BilNOBINaJbHOCTI Jep:KaBU
3a misgHHA cyniB OyJ0 HagaHe B Ayxe ooMexxeHi dopwmi [8, c. 120].

3rofoM po3yMiHHSI Mi>KHAaPOAHO-TIPABOBOI BiAMOBiAJBHOCTI 1epPkKaBU 3a TO-
BeJIIHKY CYJIOBHUX OpraHiB cTaso mwupimum. ¥ XX cT., ykadyBaB X. Apeuara, 6yB
BU3HAHUU MPUHLHMI BiANOBifaJbHOCTI HepKaBu 3a il CynoBOI BJaad. «Xoda
CYZOBa BJajia 1 HesasexkHa Bil ypsily, BOHA He Moxe OyTH He3a/exHOI Bil
Jlep:KaBHy; pilleHHs, L0 NPUHMAaeTbCs $IKOI0O-HeOyIb CYLOBOKO iHCTaHLi€l0, €
pilleHHAM [epKaBHOTO OPraHy TakK CaMo, K | 3aKOH, IO BUAAETHCH 3aKO-
HOJIABYMM OPraHOM, UM MOCTAHOBA, L0 NMPUHUMAETbCS BUKOHABYMM OPTAHOM»
[2, c. 421].

E. IMamwykanic 3a3HauaB, IO «BiAMOBiNaJbHICTb AepKaBu Oe3CyMHiBHA B
pasi mopylleHHs CyIOBUM pillleHHSM MiXKHapOAHOTO MPaBOBOTO 3060B’sI3aHHS
nepxasu» [9, c. 131]. Lla imea minkpecaoBanacs B paastHCbKMX AMIIOMAaTHY-
HUX IOKYMeHTaX i3 NMpUBOLY, HalpHUKJaL, HaKJadeHHS CYyAOM [eNapTaMeHTy
Cenu (®panuis) apewry Ha rpowosi cymu Hepxropry i Topropeactsa CPCP,
o sHaxonunucs y PpaHiysbkux 6aHKax, y HoTax ypsamy Iranil (1922) momo
HaksaneHHs PUMCbKUM TpuOyHa/lOM CEKBEeCTpPy Ha IpOLUOBi CYMH, sKi HaJjle-
»)atb ToproBomy Bimainy [Ipencrasuuursa PCOPP B Itanii, y Hoti [ToBipeHnoro
y cnpaBax CPCP y ®@iunsannii Bin 12 BepecHs 1924 p. MiHicTpy 3aKOpAOHHHUX
cnpas Pinnanail Tomo [10, c. 185].

[. JleBiH nucaB: «... He MigJdrae CyMHiBy, 110 Aep»KaBa Hece BiANOBigaJb-
HiCTb 3a Oyab-Ki pilleHHs cBoix cymiB» [5, c. 74]. Lle monoxenns 6yno ocra-
To4yHO 3akpimieno B CrarTax mpo BiamosimambHicTs mepxkas 2001 p. [22], ne
y CT. 4 mporoJiollyeThbCsl, 110 MOBeliHKa OYIb-KOrO OpraHy HeprKaBH, SKHN
Mae TaKWH CTATyC BiAMOBIAHO OO BHYTPILIHBOTO MpaBa Liel AepxKaBu, PO3TJsi-
JNA€ThCS K MisTHHS AepKaBU 32 YMOBH, 110 B LbOMY BHUIAIKy OpraH HifiB K
TaKuH, TPy LbOMY He Ma€ 3HAuUeHHs, UM HaJleKUTb OpraH A0 3aKOHOMAABYOI,
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BUKOHABYOI, Cyl0BOI ab0 iHINOI BJaaW, YU € BiH 32 MOJOXKEHHSM HUMKUHAM Ud
BUILIMM Yy MeXKax CTPYKTYPH JAeprKaBH, UM MaroTb HOro (QyHKUil MiXKHAPOAHUN
YW BHYTPILLHIA XapaKTep.

[TpuksnanoM Cy4acHOro 3aCTOCYBAHHSI IPaBHJIAa NPUCBOEHHS MOBEAIHKH CYy-
IiB mepxkaBi Moxe cayryBaTu crnpaBa «[Iponina mpotu Ykpainu» (2006), pos-
raspyBaHa €BponedcbKuM cynoM 3 npas moauHd (nani — €CPJI, Cyn) [12].
BinnosingHo 10 martepianiB cnpaBH, 3asiBHULA 3BepTa/lach A0 HALiOHAJbHHUX CY-
1iB i3 BUMOTI0I0 BUPILIXTH 11 CIip 1100 MeHcil 3 opraHamMu colja/bHOro 3abesne-
yennsi. C. [Iponina nocunamnacs, 3okpema, Ha noJsoxkeHHsi c¢T. 46 Koncruryuii
YKpainu, 3asiBJsII04YH, 11O 11 IeHCis He TTOBUHHA OYTH HHUKUYOIO 32 MPOKUTKOBUU
miniMmym. OpHak HauioOHa/NbHI CyAM He 3AIUCHUJIM XKONHOI CpoOH MpoaHasi-
3yBaTH I1030B 3asIBHMLI 3 Li€l M03ULil, IONPH NpsiMe NOCUJIaHHS Ha BKas3aHy
HopMmy KoHceTutTylil YKpaiHy B KOXKHIH CyHOBiH iHCTaHLIl.

€CI1JI BxasaB, 10 He B HOTo KOMIMETeHL{l BUPIiLIyBaTH, SKUH ILIJIAX Mir
6u OyTH HaWaleKBATHIIIMM /5 HaliOHAJbHUX CYAIB MiA 4ac PO3TJsifi LOTO
aprymenty. OnnHak, Ha n1yMKy Cyny, HalioHa/JbHi CYIH, 30BCiM {THOPYIOUH LEeH
MOMEHT, X04a BiH OyB cHelu(iuHUM, JOPeUHHUM i Ba2KJTMBUM, He BUKOHAJHU CBOI
3060B’s13aHHs oo n. 1 cr. 6 Kousenuii 1950 p., saxu#t nependayae, mo «Ko-
JKEH Ma€ MpaBo Ha CIpaBe[JUBUN PO3TJISA HOTO CIPaBH CYIOM, IKUH BUPILIUTh
Ccip 1010 Horo mpas Ta 060B’sI3KiB LUBiIBbHOTO Xapakrepy ...». OTxe, €CILJI
BU3HAB Mii nepkaBu Ykpaina (B 0co6i CyI0BUX OpPraHiB) TAKMMH, 11O MOPYIIH-
JIM HOPMHM MixkHapogaHoro npasa (nonoxenns Konsenwii 1950 p.) [13, c. 328].

Y Mexxax MpOBOMKYBAHOTO NOCJ/IIXKEHHS HAaC LiKaBUTh MepenyciM MUTaHHS
PO BU3HAYeHHS TiACTaB J/1s aTpUOYLIil AeprKaBi MOBeIiHKU CYLOBUX OPraHiB,
SIKOMY B Mi>KHapOJHO-NIPABOBiH JiTepaTypi He MPUAIIAETbCA OKPEMOI HaJEXKHOI
yBarH.

Ha nymxy A. ®epapocca, npoTUnpaBHHH akT Cyay MOPOAXKY€ BiAMoBimasb-
HICTb JepKaBU B TOMY BHUIAIKy, SIKILIO iHO3E€MLIO IeperopoiKeHuk abo Hemo-
MyCTHMO YIOBIIbHEHHMH LIISX N0 CyAOBOro 3axucty (BiamoBa y mpasocymmi
duni de justice) a6o » sIKWIO pilleHHs MIOAO iHO3eMLs B3arati abo 10 0COOH,
KOTPa Ha/leXXUTh J0 i€l AepKaBu, BUHECEHO SBHO 3JIOBMHCHO [4, c. 366].

3acsyroBye Ha yBary ayMka X. Apeuaru, 3rifHO 3 KO BiINOBifa/JbHICTb
JepKaBH 3a Ail CBOIX CYA0OBHX OPraHiB MOXKe BUHUKHYTH 3 TPbOX Pi3HMX BH[IIB
CYAOBUX pilleHb:

— [o-neplle, pillieHHs HALiOHAJbHOIO Cyly SIBHO HECYMICHE 3 HOPMaMHU MixX-
HApOAHOTO IPaBa;

— Mo-Apyre, y BUMNAAKY, TPAAULIHHO BiIOMOMY $IK «BiIMOBa B MPaBOCYMMi»;

— NO-TpeTe, B OKpeMMX BUKJ/IOUHHMX BHUMNAJKaxX i 32 UiTKO BH3HAueHHX 00-
CTaBUH JleprKaBa Hece BiINOBiNaJbHICTb 3a CyHOBe pillleHHS, IO CyNepeynuThb
BHYTPIlIHbOMY MpaBy. Ha aymKy BueHOro, Mi>kHapoiHa BiIMOBiZaNbHICTb Aep-
JKaBU 3a CyJIOBe DillleHHs, 10 CyNepeyuTb BHYTPILUHbOMY IpaBy MOXKe MaTH
Miclle Y BUKJIIOUYHUX 0OCTaBHHAX 3a 306iry TppoX 0OCTAaBHH, SIKi BUMAararmoTbCs
1151 BUHHKHEHHS BilNOBiZa/JIbHOCTI, a came: a) pillleHHsI HALiOHAJbHOTO CymIy
Ma€ CTAHOBUTH coboi0 Haurpyoille ¥ HeNmpoCcTHMe MOPYLIEHHS BHYTPILIHbOTO
npasa; 6) e Mae OyTH pilleHHS CyAy BHIIOl iHCTAHLil, NPUHHATE BXKe Mic/s
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TOrO, K Oy/JM BUYepHaHi BCi iHIII MicLeBi 3aCO0M CY0BOrO 3aXHCTY; B) TOBH-
HeH OyTH HasiBHUM Cy0’€KTHBHHUU eJleMeHT HeJ0OpPOCOBICHOCTI UM AUCKPUMiHa-
uiiHoro crasaenHs cyny [2, c. 425].

CTOCOBHO Takoi MiACTaBH, K HECYMICHICTb CYNOBHX pillleHb i3 HOpMaMu
Mi>KHAapOJHOTO TpaBa, TaKUMH, HANPHUKJIAL, AK «DIilIeHHS, L0 BiAMOBJSE iHO-
3eMHil Jep:kKaBi UM 1i MPeACTABHUKOBI y MpUBiIeAX, IKUMH BiH MOXKe KOpH-
CTYBaTHUCS 3TiHO 3 MiXKHapOAHHWM 3BHUYAEBHUM IIPABOM; BHUPOK, Y SKOMY CYIAS
nepecTynae Mexi TepUTOpiajdbHOI IOPUCAMKLII, 10 BU3HAETHCS 32 AEPKaBOIO
3TiIHO 3 Mi)KHapOOHHUM IIpaBOM; MOBOJKEeHHS 3i 3/I0UMHLEM, yTiKauyeM, II0 He
BiMOBiA€ MOJIOKEHHSIM UMHHOTO AOTOBOPY MPO BUAAUY», 3a3HAUUMO, LIO LI
Ha [aasbkill KoH(epeHuil 3 koaudikauil 1930 p. BUc/OBMIOBaNUCS TOOOIOBAH-
CYIIOBUX OpTaHiB, iI€HTHUYHOI TiH, fKa Mi€ 100 3aKOHOAABUMX i BUKOHABUMUX
OpraHiB, Moxe MepeTBOPUTH MiKHAPOJAHi CYHOBi iHCTaHLil B amessililHi Op-
raHd Ha pillleHHS! HaliOHAJbHUX CYHiB. ¥ LOMY KOHTEKCTi OJMH i3 JeserarisB
Harajgas, L0 CYJ0OBA BJala YTBOPIETHCS «He3aJeKHUMU OpPraHaMH, siKi Hi Bif
KOT0 He OTPUMYIOTh {HCTPYKLiH ab0 peKoMeHJalidl Ta aBTOPUTET i MPeCTHXK
SIKMX BU3HAUAETbCS MTOBATOI0 JI0 1XHIX BUPOKIB i OGTPYHTOBAHOCTI LIMX BUPOKIiB»
[14, c. 522].

3peurroto, Oy/aa mpuiHSATa (QopMysa, 10 Nepeadadasa MiKHAPOIHY Biaro-
BiZlaJIbHICTh eprKaBH, «fIKa BUIIJIMBAE 3 TOrO (PAKTY, LIO CYAOBe pillleHHS, fKe
He Tiasisrae anessiii, SBHO HeCyMicHe i3 MiXKHAPOAHHUMH 3000B’SI3aHHAMHU 11i€l
nep:KaBr». BupineHi cjoBa MOBUHHI OyJM BUPA3UTH ifel0 Mpo Te, 10 YPSA,
SKMU BUCYBa€ MpeTeH3il0, Mae HagaTH TMePeKOHJUBI A0Ka3H, U0 Aal0Th 3MO-
Ty BCTAHOBUTH HEBIAMOBIAHICTH pillleHHS CYAy MiXKHAapOAHWM 3000B’I3aHHAM i
(akT SIBHOrO MOPYIIEHHsI OJIHOTO 3 TaKMX 3000B’3aHb [2, c. 422].

Jx. Kpoydopn 3asHauae, 10 OAMH 3i Clelia/bHUX CHOCOOIB MOKJ/JIaJaHHS
BiZMOBiZAIbHOCTI HA AepxKaBy 3a CYHOBI Ail mossirae y BiIMOBI Bif mpaBocyans
IIOA0 iHO3eMIiB; {HIIMKA — Yy HENMpPaBUJIbHOMY TJyMaueHHi ab0 3acTOCyBaHHi
norogopis. ¥ cnpasax LaGrand (2001) i Avena (2004) y Crnonyuennx [lra-
tTax AMepuKH iHO3eMHi TpoMajasiHU Oy/JM 3acylKeHi IO CMepTHOI Kapu 0e3
ypaxyBaHH$ IXHiX MpaB BiAMNOBiAHO N0 BimeHcbKO! KOHBEHLT MPO KOHCYJbChKI
3HOCHMHHU. MiKHapOOHUH Cyld HaKa3aB 3YNHMHUTH BUKOHAHHS MOKapaHHsS, 3a-
3HAYMBIIH, L0 «MiKHAPOJHA BiANOBiIAJIBbHICTb AEPKABU MOPOIKYETHCH AiIMU
KOMMETEeHTHUX OpraHiB i ycTaHOB, L0 AilOTh y Uil HepxkKaBi». [Ipore Lltat
ApizoHa BHKOHAB BHPOK 32 KOHCTHTYLIHHUMH TifcTaBaMu. MiKHapOTHUH CYI
3roioM Bu3HaB, 110 «Crosnyueni [lltatn AMepuKH, 3aCTOCOBYIOUH TpaBUJIa CBO-
ro BHYTPILIHbOTO MpaBa, MOPYILIWIA CBOI Mi>KHApoIHi 3000B’s3aHHs». AHaJo-
riuni BUCHOBKH Oysu 3poGseHi Cynom y crnpasi Avena: «[IpaBa, rapanToBaHi
BigmoBinHo no Binencokoi KonBeHuii, € noroBipuuMu mpaBamu, siki Crosyueni
HItatn Amepuku B35 Ha ceGe 3000B’13aHHS BUKOHYBATH, ... IPaBOBi HACJIi]-
KU MOPYIIeHHS MOBUHHI OyTH PO3TJISHYTI i MPUUHATI 10 yBard B XOAi PO3TJSLY
U meperssgy, ... IpoLec po3rysay U mHepersisay Mae Bii0yBaTHCS B Mexax
[%araanHx] CYIOBUX PO3TJSiiB, {HAUBiAyasbHO TOB’SI3aHUX i3 BiAMOBimayeM»
7, c. 122].
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Haituacrime B siTepatypi ¥ y Mi>KHapOJHil NpaKTHULI 3rafyeThcsl Taka (pop-
Ma MPOTHIPABHOI MOBEAIHKM CYAiB, K BinMosa y npasocynni (deni de justice,
denial of justice). Xoua UbOMY MUTAHHIO MPUCBSYEHA 3HAYHA KiJbKiCTb MiX-
HapOJHO-IIPABOBO! JiTepaTypH, AOKTPHHA Ta NPAKTHKa Mi>KHapOAHOrO IpaBa
najeki Big ogHoMaHiTHOTO po3yMiHHS wiel Gopmynau. . lan HaBiTh Bigmiuae,
10 «MOKHa OyJ0 6 HamucaTH KHUTY Mpo Ti pi3Hi 3HAUeHHS, sIKi HaJaHi BUpa3y
«BimMoBa y mpasocyani» [15, c. 147].

Ha nepexonanus X. Apevaru, nosicHeHHsIM YMCJEHHUX CHOPIB HA CTOPiHKAX
TEeOPeTHUYHHX Mpallb i B IUIJIOMAaTUYHIM NPAKTHULI CTOCOBHO IPaBUJIBHOIO 3Ha-
YEHHS BUpPAa3y «BiAMOBA y MPaBOCY[Ji» € TAKUM, L10 MOTepIija AeprKaBa 4acTo
HaMaraeTbCsl PUIKUCATH UM CJ0BaM sKoMora wupiini 3micT. Lle ogna 3 tux
«MariuHux (opMmys», §Ki, NOAIOHO BUPa3y «IPUPOJAHE NPaBO», HANAIOTb 3HAUHO
GiaIbLIY CHJIY W MepeKoHaHicTh Oyab-aKii BuMO3i [2, c. 423].

Barato aBTopiB Tak uuM iHaKlle AOTPUMYIOTHCS MOJIOXKEHHS, BUKJ/IaJeHOro B
pienHi mixkHaponHoro ap6itpaxky 1896 p. y cnpasi @abiani. 3rigHo 3 pimieH-
HSIM, BiIMOBa y NPaBOCYAli OXOIJIIOE BiAMOBY CyNOBUX OPraHiB BUKOHATH CBOIO
(hyHKL{I0, HacamMIepeJ BUHECTH pillleHHS 10 clpaBi a00 He3aKOHHe 3aTATyBaH-
HSl BUHECEHHS pillleHHS.

Ile moJio)KeHHSI NPaKTUYHO NOCJIBHO BiATBOPIOETbCS OaraTbMa aBTOPaAMH.
[1. Kypic po6uth Takuii BucHOBOK: «OTKe, MiI BiAMOBOWO y TPaBOCYAL BAPTO
PO3YMITH BiIMOBY HaliOHA/JbHHUX CYAIB PO3IVISHYTH cIpaBy ab0 BHHECTH pi-
LIeHHS, a TaK0XX BUIAAK{ HE3aKOHHOTO 3aTsATyBaHHSl Yy BUHECEHHi pilleHH$
CIIpaBi, 10 CTOCYEThCA MPaBa iHO3eMHOI JepzKaBy Ta ii rpomansH» [10, c. 188].
[Toni6He BusHaueHHs Oys0 HagaHe i B. €nunuuesum [16, c. 253].

A. ®epppocc ykasye, 10 «TsKKI IPIXM CYyIOBHUX OPraHiB 4acTo 06’€IHYIOTbCS
i 3arajbHUM BHPA3oM «BiaMoBa y mpaBocynni didni de justice». IIpotu takoro
PO3ILIMPEHHS L[bOTO TOHATTS HanpasJ/eHo pimeHHs y cnpasi Chattin, sike Bkasye
Ha 3MillaHHA Pi3HUX (DAKTUYHUX OOCTABUH. ¥ LbOMY pillleHHi HAeTbCs, IO i
BiIMOBOIO y MPABOCYAi Y BJACHOMY PO3yMiHHI MA€TbCS HA yBasi JMlle BUNAAOK,
KOJIM MicJ/Is1 TOTO, SIK MPUBATHOI 0C0000 200 OpraHoM aaMiHicTpaLii 3AiiCHeHUH
HernpaBoOMipHUH aKT, a CYJ BiIMOBHUB y NPaBOCY/Li, TOTEPIiJIOMYy Hala€TbCs Mpa-
BO 3BEPHYTHCS i3 3aKOHHOK BMMOTOIO MPO BilIIKOAYBaHHs wKomk» [4, c. 368].

[. JIykamyk 3asHauae, 1m0 AesiKi aBTOPH JOCHUTb LIMPOKO TJIyMadaTb MOHAT-
TS BIAMOBU y NIPaBOCYALi, BKJIIOUAIOUU B HbOTO MOBIJIBHICTb Mif Yac pO3IJsLy
CIpaBH, HecrpaBedauBi pilleHHs. Hepinko mix uvM po3yMiloTh i 04eBUIHI He-
NOJiKY B ynpasJiHHi cynosumu opranamu [8, c. 121]. Taxk, ct. 9 Tapsapacbkoro
npoexty 1929 p. B NoHATTA BiAMOBHM y NpaBOCYAMI BK/I0Yasa He JIMIIEe BiAMOBY
B JOCTYMi 0O CYAIB i MOBiJBHUH PO3TJISA CIpPaBH, a U «OYEBUIHUU HENOJIK B
yNpaBJ/IiHHI CyIOBUMU opraHaMu». OCTaHHIO TOUKY 30py MOMIJIsE, HAMPUKIAL,
. ®ensix [17, c. 45]. Taki Tiymauenns, na nymky I. JIykairyka, nosicHIOIOTb-
csl IparHeHHsIM 3a0e3MeYUTH CylOBUH 3aXUCT iHO3eMLSIM i IXHiH BJACHOCTI, 110
MaJio 0co0J/IMBe 3HAaUeHHS [/151 eKOHOMIYHO PO3BUHEHMX KpalH. fKI1o x cnpasa
ije npo MixkHapoJHi 3000B’13aHHS LIOJ0 {HIIO! AePKaBH, TO B LbOMY BHUIAAKY
Oynb-iIKa MOBeMiHKa CYLOBOr0 OpraHy, IO fBJs€ COOOI0 MOpPYyLIEHHS 3000B -
3aHHs1, MOPOKYE MiXKHAPOAHY BiamosizanbHicTs [8, c. 121].
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I1. Kypic 3anepeuye npoTu crnpob AesKHUX aBTOPiB BKJIIOYUTH B MOHATTS BiaMO-
BU Y NPaBOCYIL «HELOJIKHU B yNpaBJiHHi locTHlieto». Ha nepekoHaHHsl BYeHOro,
«TI0flibHe TJyMaueHHs LOTO MOHSATTS OCHOBAaHE Ha TeOopil MpuMaTa MiKHApPO.-
HOTO TpaBa i CynepeyuTb NPUHLMIY HEeBTPY4YaHHS y BHYTPIlUHI CIpaBH AepKa-
BU. O0’€KTUBHUM eJleMeHTOM MiKHapOAHOIO NPaBONOPYLIEHHS He MOXKYTb OyTH
HeOoMiKY BHYTPILIHBbOI OpraHisallil nep:KaBu, a Julle 1 Aii Ta 6e3isibHICTb,
110 MOPYLIYIOTh MiKHAPOAHI 3000B’13aHHs». [1. Kypic Buctynae takox i mpotn
BKJIIOYEHHS [0 MOHATTS BIAMOBHM Yy NPABOCYIAi SIBHO HeCNpaBelMBUX pillleHb
HaljOHAJIbHUX CY[iB 3 Ti€l MPUUUHH, 110 TOAI «IPABOCYIAS» € ByKe 3[iHCHEHUM.
YxBasleHHsI «HaliOHaJbHUM CYIOM» SIBHO HeCIIpaBelMBOrO 3 MO3ULIl Mi>KHaPOJ-
HOTO MpaBa pillleHHS CTAHOBUTh O0’€KTUBHMUH OiK CaMOCTIHHOTO Mi>KHapOAHOTO
NpaBONOPYIIEHHS, BiAMiHHOrO Bin BinmMoBM y nmpasocynni [10, c. 188]. III. Biwep
BiZIMiuaB, 110 B3araJji iCHye «3MifiCHeHe» TIPABOCYsI U HEMAE «BiIMOBHOTO» TIpa-
socymna (il y a justice rendue et non justice duniiie) [18, c. 99].

Ha nymKy HU3KH BUYeHHX, MiJ BiAMOBOIO y MPaBOCYIAi PO3yMieTbcs Oyab-
fKa 1IKOJa, 3aMojliiHa He TiJIbKK CYyJOBHMH, a U aAMiHiCTPAaTUBHUMHU W HaBIiTh
3aKOHOIlaBYUMU OpraHamu aepxkasu. Pancron (Ralston), manpukaajn, ykasye,
[0 TepMiH «BiAMOBa Yy NMPaBOCYAMLi» 3aCTOCOBYETHCS TAKOXK [0 HeNpPaBUJBHOI
Jif a6o GeanisabHOCTI BUKoHaBuol Baaay [19, c. 330]. X. Apeuara sasnauae, 110
TeHJEHIlisl PO3LIMPEHHS MOHATTS BiIMOBH y MPaBOCYAMi 3'sBUiacs U Oysa pos-
BUHEHa B aHIVIIHCBbKIM Ta aMepHKaHCBHKiM JgiTepatypi. Taka mmupoka iHTepnpe-
Tallisi [PYHTYEThCS Ha cepelHbOBiUHOMY MOHSATTI denegatio justitiae, sike GyJo0
niacTaBolo A5 IPUBATHUX pernpecalsin. [Hozemelp, yul npaBa OyJM NOpPYLIEHi,
NMOBUHEH OYB HacaMmmepes 3BEPHYTHCH 3a 3aXHCTOM J0 MIiCLEBOrO MOHapxa, i
Jiulle B pasi He3aloBOJIEHHS MO0 IpeTeH3il A0 MPOCTOro NpaBONOPYLIEHHS
nonaBanocs denegatio justitiae i moTepminuit oTpuMyBaB mpaBo 3BepTaTUCH 3a
JoromMoroio 10 cBoro MoHapxa. OctanHil Mir Buaatu lettres de margue, srigHo
3 SIKUM MOTEepIiJIMHd OTPHMYBaB [PaBO CHJIOK MOBEPHYTH CBOE MaMHO Bil Min-
JaHUX MOHapxa, SKM{ BixMoBHB y npasocyati [10, c. 186].

Y Mi>KHapO#HO-TIPaBOBiH JiTepaTypi NMOHSATTS BIIMOBH y NPaBOCYIJi BXKHBa-
€ThCS YacTillle 32 BCe CTOCOBHO il i 0e3Mifi/IbHOCTI CyIOBUX OpraHiB Aep:KaBH.
OnHak i TyT BiI3HAUae€ThCS ABOSIKE PO3YMiHHS LIbOTO TEPMiHA: y IIKPOKOMY CEHCi
(lato sensu) # y Bysbkomy ceHci (stricto sensu). Tax, III. Pycco mix Bigmosowo y
MPaBOCYAAi B LIMPOKOMY CeHCi po3ymie «Oymb-iKi HeIOMiKH B opraHidauil abo y
BUKOHAHHI CyI0BOI (PYHKIi», 8 ¥ BY3bKOMY CEHCi — «BiIMOBY B JIOCTYTIi 10 CYMiB».
III. Biwep Bu3Ha4yae BiIMOBY y MpaBOCyAmi SIK «OyAb-siKi HENOJIKKA B Oprasisawii
abo 3IildCHeHHI cyn0BOl (DYHKLII, 10 MICTATb MOPYLIEHHSI CBOrO Mi>KHapOAHOIO
3000B’sI3aHHS 3aXMIIATH {HO3eMLIB Yy CyIOBOMY TOPSIAKY», a M BiAMOBOIO Y Ipa-
BOCYAAI B stricto sensu — BiAMOBY HOCTYIY [0 CYAiB, 3aTATYBAHHS i3 BUHECEHHSAM
pillleHHs1 Ta MepeIKOaM MPOTH iHo3eMHoro nosusada [10, ¢. 186—187].

Y mpotueci fOCTiIKeHHS MOHATTS «BiAMOBA Yy MPaBOCYi» 3 METOI MPHUCBO-
€HHS1 epXKaBi MOBENiHKU CYJOBUX OPraHiB HEPO3PHUBHO IOCTA€ NUTAHHS MPO
BUUYEPNaHHS MiClleBUX IIPaBOBUX 3aCO0iB CY[OBOTO 3aXHCTY.

BinnosinHo n10 HOpMHK mpaBa Mpo BUYEPNaHHS MiclleBUX 3ac00iB MPaBOBOTO
3aXUCTy, MI2KHAPOJHHUU CYJ He MPUHMe 10 MPOBAMXKEHHS MPETeH3il0 BiJ iMeHi
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iHo3eMmIs i3 3asiBOI0 MPO BiAMOBY HOMY B MPaBOCYIJi, SIKILIO Lsi ocoba He BHU-
yepraJsia BCiX 3aKOHHHUX MOXKJMBOCTEH, HAaHUX 1M y BimnmoBinHiid pepxxasi. [o
THUX Mip, MOKK HEeMaE€ OCTATOYHOro pillleHHS1 BHUIIOI aBTOPUTETHO! BJAAU IIi€l
JepXKaBH, He MOXKHAa CKa3aTH, 110 Ma€ MiClLe OCTaTO4YHa BiAMOBA y MPaBOCY.-
Ii ¥ BUHMKJA OOTPYHTOBaHa NpeTeH3is MiXKHapoaHoro xapakrtepy. Lls Hopma,
3a3BUUall iMEHOBaHAa HOPMOIO MICLEBUX 3aC00iB 3aXHUCTYy, YACTO BKJIOYAETbCS
B KOHBEHLI, 110 Tlepef6auanTb 000B’I3KOBY IOPUCAMKLIIO MiXKHAPOAHUX CYIB.
OpHak HeBUUepNaHHSI MicLEBUX 3ac06iB HE CTAHOBUTbH MePELIKOIU AJsl BUCY-
HEeHHsl MpeTeHsil, SKIIO YiTKO BCTAHOBJIEHO, L0 32 0OCTaBHHAMU CIIpaBU 3Bep-
HEHHsl 10 OpraHy BHUIIOI BJaad Oyne Hee(eKTHUBHUM, HalpHUKJaA, SKLIO Bep-
XOBHUU CYIOBHH OpTaH nepedyBae€ Mifl KOHTPOJEM BHUKOHABUOTO OpPTaHy BJalH,
uni nii € npenmerom ckapru (Hampukiaz, crpasa BpayHa, 1o posrasasnacs
AHTJI0-aMePUKAHCHKUM TPeTeUChbKuM cyaom y 1929 p.), a6o sKIo pilieHHs, 1110
OCKapKY€TbCsl, BUHECEHO Ha BUKOHAaHHS aOCOJIIOTHO TEBHOTO PO3MOPSIKEeHHS
BJIAH i IPUTOMY BHAAETHCS HEHMOBIpHUM, 11100 BHILME CyIOBHH OpraH ckacy-
BaB lie pillleHHS a00 MPUCYIUB KOMIeHcallito, abo, HapelITi, IK MPaBUJIO0, STKIIO
WIKO/IA, 3aMO/lisiHA {HO3eMIII0, € aKTOM ypsiiy sk Takoro (ap6iTpaxHe pilieHHs
mwozo cnopy Mixk I'peuiero Ta Boarapiero 1938 p.) [19, c. 331].

Bapto 3ayBaxuTH, 1110 MUTAHHS MPO Te, IKMH caMe CeHC Mae OyTH HaJaHWUU
BHUpA3y «BiAMOBa y MPaBOCYJi» He € CyTO TEPMiHOJOTIYHHUM i Mae MPaKTHUYHE
3HaueHHs. Tak, y 6araTbox A0TOBOpax HasBHICTb BiAMOBH B MPABOCYIJi CAYTye
HeOOXiIHOI MONepeiHbOI0 YMOBOIW [/ BUCYHEHHS Ha MiKHapOZHOMY piBHI
a60, MOXKJHBO, 1Jis1 3BepPHEHHS B apOiTpak MO30BHUX MNpeTeH3id, fKi paHille
Oy/M TIPOCTO 3asiBJAEHUMU iHO3eMUSIMU B MPUBATHOMY TIOPSIAKY MO30BaMH, pe-
TyJbOBaHHMH BHYTpIllIHIM MpPaBoOM i, 3a3BUYaM, Taki, U0 MiAJATal0Th PO3TJSLY
B HaLiOHAJbHUX cyaax [2, c. 424].

X. Apeuara akLeHTy€ yBary TakoxK Ha TOMY, 110 «Y CBiTJIi BiAMOBiTHUX MpeLe-
JIeHTIB i aBTOPUTETHUX BUCJ/IOBJIOBAHD CIIELia/iCTiB MOXKHA BCTAHOBUTH Pi3HULIO
MiK AiIMHA CYAMi, KOTPUH BiIMOBJSIE y TPABOCYMi, i CYyAdi, KOTPUH BHHOCUTD
HecrpaBeJMBe pillleHHs, TOOTO Mix THUM, 1o ['pouit HasuBas “deni de justice”
i “defi de justice”. BimmoBa y mpaBocymmi Mae Miclie JiMllle B TOMY BHIaiKy,
KOJIM iHO3eMellb He OTPUMYE AOCTYIY B CYA IS 3aXUCTY CBOIX MpaB abo KoJu
HeOOTPYHTOBAHO M HEMPHUIYCTHUMO 3aTSATYETbCS] BUHECEHHS pillleHHS CYAy, TOOTO
Mae€ Miclle He3a[oBiJbHE 3[AiHCHEHHS IOPUCAMKIIL. Y BCiX {HIIMX BUMaaKax, KOJH
MiClIeBUH CYJ BUHOCHUTD pillleHHS, 110 BiIXWJIs€ MpeTeH3il iHo3eMlis, MOXKHa To-
BopuTH TIpo “injustice rendue”, asne He mpo ex hypothesi “justice deniee”. Binmo-
BifIHO, He MOXKHA FOBOPUTH MPO BiIMOBY y MPaBOCYJli, KOJNH CYyA BUHOCUTb CBOE
pillleHHsI 32 BUCYHYTHUM iHO3eMLeM [030BOM, HaBiTb SKIIO BiH He 3a10BOJIbHUTH
3asiBJIEHMX TpeTeHsil, yBaxarwouu ix GesmigcTaBHuMm» [2, c. 423].

[Tin yac nocaimkeHHs1 npoGJaeMu MPUCBOEHHS [eprKaBi POTUIIPABHO! MOBEIiH-
KU 1i CyIOBHUX OpPraHiB i, BiAMOBiAHO, Mi>KHAPOAHO-NMPABOBOI BiAMOBIAAMbHOCTI L€l
Jlep’KaBU BUHUKAE MUTAHHS LI0J0 BiANOBIAANBHOCTI AePXKaBU 3a CYI0Bi MOMHJIKH.

Ak crBepmkye II. Kypic, Te moJsioxKeHH$1, 110 Aep:KaBa BiAMoBizae 3a $IBHO
HecTpaBeJIMBi pillleHHsT CBOIX CY/iB, MiATBEPIKYETbCS SK JOKTPHUHOIO, TaK i
Mi2KHAPOZHOI apOiTParKHOIO Ta CYAOBOI MPAKTHUKOI, CKJAMHIlIe BUPIIIYETHCS
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MUTAHHS TIPO BiAMOBINAJIBHICT AepxKaBu 3a cyaosi momunku [10, c. 189]. Mpak-
THKa MiXKHApOAHMX 3MillIlaHUX KOMICiHl i apbiTparkHUX CYAIB 100 MUTAHHS MPO
Bi[IIOBiJA/IbHICTb 32 CyNOBi MOMUJIKH He BiIPi3HAETHCS MOBHOK OJHOMAHITHICTIO.

Jlesiki aBTOPH BBaXKaioTh, L0 «CYMJiHHI MOMHUJKH» CYAIB BHUKJIOUAIOTh Bif-
nosinanbHicT aepxkasu (L. Pycco, C. Bacrtin, MakuenGeprep ta in.). Taxk,
Hanpukaan, L. Pycco nmepekoHaHui, 1o «aepxKaBa He Hece BiANOBiAaJbHOCTI
3a HelpaBWJIbHE CYLOBe pillleHHs,, TOOTO 32 MOMHJKY CBOIX CY.HiB, HOMylle-
Hy cymJiHHO (Hampuk/an, MOMHUJKOBE TJyMaueHHs MiCLEBOTO 3aKOHy)», i «y
NPUHLMII Cy/0Ba MOMMJKA He Ja€ MiACTaBU AJs MiXKHAapOJHOI BiAMOBigaJib-
HocTi». I'. JlaM HOTPUMYETBhCS MPOTUJIEKHOI TO3UI[I 3 THM 3aCTepPEeKeHHSM,
L0 BiANOBiJa/NbHICTb AepPXKaBU HACTAE TOAi, KOJH «IIOMUJIKOBE 3aCTOCYBAHHS
a0 He3acTOCyBaHHsI BHYTPILUHbOAEPKABHOTO IpaBa € TpyOUM MOPYLIEHHSIM
npasocynnsi» [10, c. 189]. JI. Onnenreiim yXusasieTbesi Bi npsiMol BiAnoBiai Ha
MUTaHHA NPO BiANOBiAaIbHICTb AeprKaBu 3a cynosi momuaku [19, c. 331].

[Tomnska cyny — cy6’eKTUBHE MOHATTS, sIKe MOXKe MaTH TeBHe 3HaUeHHS Mil
yac BH3HAUeHHS OOCATY MiXKHApOAHOI MPaBOBOI BiANOBiNAMbHOCTI Nep:KaB, aje
BOHA He MOXKe CJYT'yBaTH MiACTaBOIO, 110 3BiNbHSAE NeprKaBy Bifl BiAMOBiLaJbHO-
CTi 3a pillleHHsl Ccyly, fIKe CylNepeyuTh MiXKHapOAHOMY 3000B’si3aHHI0. ToMy Ha-
BpsiL UM OOTPYHTOBaHe BBeleHHS B OOIl MOHATTS «BUHHA MOMHUJKa» CYAIB, JIHLLIE
3a HasIBHOCTI sIKOI JeprkaBa HiOUTO Hece BiamosinanbHicTs [16, ¢. 260].

Pestomyioun BUILIEBHK/Ia[eHe, 3a3HAYMMO, 110 AiIMM W Oe3[isibHICTIO HaLjio-
HaJIbHUX CYMiB MOXKYTb OYTH MOPYIIEHi Mi>KHapOIHi 30008’ I3aHHS iepKaBH, TOOTO
CKOEHO Mi>KHapOJiHE MPOTHUIpaBHe AisiHHS. [[pUHIINT He3a/IeXKHOCTI CYI0BOI BJaIH
YKOJHOIO MipOI0 He € TIepelIKOa00 it aTpubyLil TOBEIiHKH CY/IiB JeprKaBi.

3 MeTOI MPUTATHEHHS 0 MIXKHAPOAHOI BilNOBiAaJbHOCTI, 1epKaBi MPHUCBO-
IOETbCSl TaKa MOBeliHKa 1l CyLOBHUX OpPraHiB:

1. lisnud, 110 BU3HAUAIOThCA K «BigMoBa y npasocyani» (ditni de justice),
Mg $KOI0 BapTO PO3yMiTH, TO-Tleplle, BiAMOBY CYIiB pO3r/saaTH crnpaBy ado
BUHOCHUTH pillleHHs, O-APYre, 3aTATYBAHHS BUHECEHHS PillleHHs MO CNpaBi, 1110
CTAHOBUTb MOPYILIEHHS B3SITUX AePKABOI0 Mi>KHAPOIHUX 3000B’s13aHb.

2. IlpuiHATTS HecnpaBeJUBOTrO pillleHHs, SKUM MOPYLIYIOThCS MiKHapOJHi
3000B’s13aHHS e€pxKaBU 1100 AOTPUMAHHS MiKHAPOIHUX CTAHAAPTIB HaseXk-
HOTO MpaBoCyAAs. [HMMHK cJOoBaMM, OeprKaBa MOBUHHA HECTH MiKHAPOIHY
BiAMOBiga bHICTh 32 Gy/Ab-gKi pillleHHS CYIOBHX OPraHiB, 110 He BiAMOBiAal0TH ii
Mi>KHapOJHUM 3000B’sI3aHHSIM.
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AHoTanis

Andpeiisenxo C. C. ATpubyuis AepxkaBi NPOTHNPABHOI MOBEJiHKH CYAOBHX OPraHiB 3
MEeTOI0 BCTAHOBJIEHHSI MiXKHapoaHoi BigmoBigaasHocTi. — CraTTs.

Jisimu un 6e3misibHICTIO HA[iOHAMBHUX CYIiB MOXKYTb OYTH INOpYyIIeHi MixKHapoaHi 3060B’5-
3aHHSl JIep:KaBH, TOOTO BUMHEHEe Mi>KHApOJHEe MpOTHNpaBHe AisHHs. CTaTTd NpHUCBSYeHa [10-
CJIiI’KeHHIO MUTaHHS L10J0 NPUCBOEHHS JeprkKaBi MOBeNiHKH CYAOBHUX OpPraHiB BJaA¥ 3 MeTOH0
BCTAHOBJIEHHSI Mi>KHAapPOJHO! BiAMoBifaMbHOCTI Li€l AepKaBu. [lep:kaBa Hece MiKHApOAHY Biamo-
Bila/IbHICTDb 3a TaKy MOBEIIHKY CBOIX Cy[IOBHMX OpPraHiB: HisiHHS, 10 BU3HAYAIOTbCS SIK «BiIMOBa y
npasocymni» (ditni de justice), min sikow BapTo Po3ymiTH, Mo-nepie, BiIMOBY CyiB PO3N/IAAATH
crpaBy ab0 BHHOCHTH pillleHHsl, MO-Apyre, 3aTSATyBaHHS BUHECEHHS pillleHHS MO CIpaBi; MpH-
UHATTS HeCHpaBeIJIMBOTO pillleHHS, SKUM MNOPYIIYIOTbCS MiXHAPOIHI 3000B’S3aHHS JAepKaBU
100 AOTPUMAHHSI MiKHApPOJHHMX CTAHAAPTIB Ha/eKHOTro MPaBOCYAs.

Karouosi caosa: MikHapoiHa BiANOBifAIbHICTL Aep:KaBH, aTpUOYLis, MOBeAiHKA CYIOBHX
OpraHiB fepxKaBH, BiIMOBA Bill MPaBOCYIS.
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AHHoOoTanusa

Andpeiiuetiko C. C. AtpuGyuus rocyiapctsy NPOTHBONPABHOIO MOBENEHHS CYAEeGHBIX
OpPraHoOB B LIEJAX YCTAHOBJIEHUS MEeXKIYHAPOJHOH OTBeTCTBEHHOCTH. — CTaThsl.

ﬂeﬁCTBHHMH W 6e3ﬂeﬁCTBHeM HallMOHAJbHBIX CYyJ0OB MOTYT OBITh HapyleHbl MeXIYyHapoI-
Hble 00s13aTe/IbCTBa rocynapcTBa, To €CTb COBEPIICHO MeXKXAYHAPOAHOE ITPOTUBOIIPABHOE AesHUE.
Cratbs NOCBSIIEHA MCCJIEN0BAHHIO BOIPOCA O MPUCBOEHHH TOCYAapCTBY MOBeNeHHs CyleOHbIX
OPraHoB BJIACTH C LEJbI YCTAHOBJEHMS MeXAYHapOJAHOK OTBETCTBEHHOCTH 3TOTO TOCYAapCTBa.
TocynapcTBo HeceT MeXKAyHapoJHYIO OTBETCTBEHHOCTb 3a NOcCJ/ejylolllee MOBeleHHe ero cyneo-
HBIX OPTaHOB: [I€SIHWs, KOTOPbIE OMpENeJsITCS KaK «oTkas B mpasocynuu» (ditni de justice),
MO KOTOPBIM CJlelyeT IOHUMAaTh, BO-NE€PBhIX, OTKA3 CydOB pacCMaTPHUBAThb JeJ0 MJIH BBIHOCHTb
pemeHue, BO-BTOPBIX, 3aTATWBaHHE NMPUHATUA PEIICHHUS 1O OeJaYy; NPHUHATHE HeClpaBedJUuBOro
pelleHus1, HapyLlIaollero MexKIyHapoaHble 0053aTe/NbCTBA TOCYAAPCTBA 0 COOMIONEHUI0 MEXKIY-
HapOJHbIX CTAHAAPTOB HaJJ/eXKallero NpaBoCynusl.

Katrouesvle carosa: MexnyHapoiHas OTBETCTBEHHOCTb roCydapcTBa, aTpUOyLHs, NOBeleHHe
CyZleOHBIX OPraHOB rOCYAapCcTBa, OTKA3 OT IPABOCYAHS.

Summary

Andreichenko S. S. Attribution of wrongful conduct of the judiciary to the state with
a purpose to establish international responsibility. — Article.

International obligations of the state can be breached by actions or omissions of national
courts, that is committed internationally wrongful act. The article investigates the question of
attribution of conduct of judiciary to the state to establish the international responsibility of
the State. The State is internationally responsible for the following conduct of the judiciary: an
act defined as «denial of justice» (déni de justice), under which it should be understood: first,
courts refuse to hear the case and render a decision, secondly, delaying a decision in the case;
finding unfair decision, which violates international obligation of the State in complying with
international standards of proper justice.

Key words: international responsibility of the State, attribution, conduct of state judiciary,
denial of justice.



