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CYJIOBUU NPEIEIEHT
4K JTXKEPEJIO KPUMIHAJIBHOTIO ITPABA YKPATHU

Y BITUM3HSIHIM Hayli ¥ OOKTPUHI KPUMiHAJIBHOIO MpaBa CYTTEBO TOXKBa-
BUJIMCS TUCKYCIl LIOA0 KOHIENTYyaJbHUX NpobJseM [Kepes MLiel ransysi, mo €
BiIIYHHSIM 3arajbHOTEOPEeTHYHHMX MOWYKiB. Tak, TeopeTHKH 3a3HAdaroThb, LI0
cnpoOX HalaHHSl MO3UTHBHOMY IIpaBy XapaKTepy <«IOCKOHAJOro 3aKOHOIaB-
ctBa» (KomeKCy MPHUIKCIB), sIKe MOIVIO 6 OXOIUIIOBATH BCi MOAPOOHLI Ta mepes-
6auaty BCi MOXKJIMBI BUMAaAKH, € XUOHUMU. 3aKOH HEMUHYYe 3a/HUILAETHCS Ha
piBHi abcTpakTHOCTI Ta Bce3araJbHOCTI. BinmoBinHo, TPUXUABHUKN MTO3WTHBI3-
MY BiAMOBJISIIOTbCS Bill pO3yMiHHS 3aKoHY, sike naHyBaso B XIX crosaitti. Huni
BOHM BU3HAIOTb MPABOTBOPUYY POJIb, & BiATAK i IOPUAMYHY UYMHHICTL JOTOBOPIB,
JOKTPHH | pillleHb cyaaiB. 3a Cy4aCHHX YMOB JOBOAMTbCS BM3HATH, 110 abco-
JIOTHUH CyBepeHiTeT 3aKOHY B KpalHaX pOMaHO-repMaHCbKOI MpaBoBOI CiM'1 €
dikuiero, mopsa i3 HUM iCHYIOTh TakoX iHIII mKepena mpaga [1, c. 80, 85].

BBarkaeMo, 1110 1151 MO3HULiA NiATBEPIXKYETHCS He JIULLIE pe3y/bTaTaMH BILJIH-
By mpouecy raobaJgisalii, 3a sikoro Bin6yBaeTbcs yHi(ikauis BUAiB (hopMaIbHUX
IOPUIMUHUX [DKEpes y BCiX TPaBOBHUX CiM'siX, a W 30iJblIEHHSIM aKTHBHOCTI
«HOBHX» CY0’€KTiB MPaBOTBOPYOCTi, 30KpeMa iHCTUTYTIB IPOMAASHCHKOTO CY-
crninbeTBa. FKIIO cyyacHe NpaBo Mae CIPSIMOBYBAaTHCS HacamIlepel Ha 3a10-
BOJIEHHS TIOTPeD JIIoeH, KONeKTUBHUX Cy0’€KTiB i 3arajiom CycCHiJibCTBa, TO HE
MOXKHa HiBeJIOBaTH C}JOpMaT NPaBOTBOPEeHHS «3HU3Y — Bropy». BiamosimHo, no
HOPMaTUBHOTO aKTa (OCHOBHOTO JiKepeJia, siKe OlocepelKoBye (opMmaT IpaBo-
TBOPEHHS «3BepPXy — BHH3») yCe YacTille H0AalThCs M iHIII IKepesa Mpasa,
cepel SIKMX Ha3BeMo mpeueneHT [2, ¢. 12—13], nacamnepen cynosui.

JIns «CroXKUBadiB» KPUMiHAJbHOro npaBa (CTOpiH KpHUMiHa/NbHO-NPaBOBHMX
KOH(DJIIKTIB, Aep:KaBu) MUTAHHS CYAOBOTO MPELEIEHTY OB A3YIThCS 3 MOXK-
JIMBOCTSIMH OMEPATHBHOIO pearyBaHHS HAa BUKIHWKH Cy4acHOCTI, HiBeJIOBaHHS
HOPMAaTHBHOI HeCTIMKOCTi, MiABUIIEHHS PiBHA 3aXWCTy MpaB i cBOOOA Ta 3a-
rajoM peaJsisalil NMPUHLUUIY BEPXOBEHCTBA MpaBa, SKUH He € abCTPAKTHUM
ineaJbHUM KOHCTPYKTOM, aji’Ke HOro CJifi HAallOBHIOBATH peasibHiM 3MicToM. |
e MOBMHHO CTaTH 3aBAAHHSIM He JMlle 3aKOHOJAABLS, a U NMPaBO3acTOCyBayiB.
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Came Ha 1pOMY HaroJsolyeThcsl y 3BiTi Beneniancbkoi kowmicii «ITpo BepxoBeHn-
CTBO NpaBa», NMPUHHATOMY Ha 86 meHapHOMY 3acimanHi 25—26 Gepesns 2011
p., y BUCHOBKax KoH(]epeHLil «BepXoBeHCTBO MpaBa K MPaKTUYHE MOHATTS»,
npoBefeHol BeHeliaHcbKko0 KoMicielo B crniBmpaui 3 MiHicTepcTBOM 3aKOpAOH-
HuX cnpas Benukoi bBpuranii Ta LleHTpom BepxoBeHcTBa mnpaBa binrxema 2
6epesns 2012 p.

[uTepec 10 MpobJeMaTHKU JUKepPes KPUMIHAJIBHOrO TpaBa B wiiomy (y Tomy
4hesli K CKJIa[O0BOI 3ara/jbHOI KOHLENLIl AxKepes) i CyI0BOro MpeueaeHTy 30-
KpeMa BUSBJSIOTh IK KPUMiHAJICTH, TaK i TeopeTuku npasa: [1.I1. Aunpyuko,
1O0.B. Bayuxin, A.E. XKanincekui, [1.B. Kupuniok, B.M. Kamno, O.T'. Ki6asbHixk,
M.I. Koswo6pa, B.O. Korwok, I.B. Kyxuwok, M.I1. Kyuesuu, JI.A. Jlyus, B.B.
Manuues, M.I. Meabuuk, B.O. HaBpouskuii, A.B. Haymos, K.B. O6paxues,
[T.M. Pa6unosuu, A.O. CeniBanoB, O.®. Ckakyn, M.I. Cipu#, 10.B. TpyHues-
cokud, B.M. [llanosan, C.B. lleBuyk, I'.I'. HImesnboBa Ta iHui.

OpHak 10 CbOTOAHI B HaBUaJbHIH JiTepaTypi AOMiHYE TpaiuuilHa MO3ULIs
wono Kpuminanbroro konekey Ykpainu (nani — KK Ykpainu) sik eaunoro mxe-
peJsia KpUMiHaJIbHOTO NpaBa Y KpaiHH, NIPpUUOMy (haxiBLi He JHIIe (OPMYJIOIOTS,
a ¥ IPyHTOBHO pO3pPOOJSIOTh NPo0IeMaTHKy OaraTolKepeabHOCTi KPUMiHa/b-
HOTO TpaBa.

Y cneuianpHil JiTepaTypi npeacTaBaeHO KOHLENLiO MOAINY AXKepeJs npasa
B3araJji Ta KpUMiHAJbHOTO MpaBa 30KpeMa Ha MaTepiajbHi ¥ (popmasbHi. Bisnb-
uie TOro, Cy4acHi AOCJHiIAHUKH, HAroJIOLIYIOYM Ha BUSBJEHHI Pi3HUX «LIapiB»
oyTTsi mpasa (CouiasbHOr0, MEHTAIBHOTO i (HOPMAJIBLHOTO), BUOKPEMJIIOIOTh Bijl-
NOBiAHI M MaTepiasibHi, ineosoriuni Ta punuuHi Kepenaa [3, ¢. 258]. ¥ ubomy
CeHCi ieosOriyHUM IKepesoM KPUMiHaJbHOro MpaBa MoxKe OYTH BH3HAHO CO-
Lia/JbHy MPAaKTUKYy B LIMPOKOMY CEHCi LIbOTO CJIOBA, MaTepiajJbHUMM IXKepesa-
M1 — KoHcrutyuito YkpaiHd Ta Mi>KHapOAHO-NIPaBOBi JOrOBOPH, (hOpMajbHUM
(rtopumrunum) mxepenom — KK Ykpainu, axuii Bino6paxae crocit BUpa)keHHS
i sakpimsenns (hopMy) KpuMiHaabHO-paBoBMX HOpM. OmHAaK TakKWH MiaXix
(haKTHYHO NPUBOAUTH 10 TBepHkeHHs, o KK YKpalHu, IpyHTYOUHCh Ha MOJIO-
)KeHHsAX KoHcTUTyLil YKpaiHH Ta Ha 3araJbHOBU3HAHMX NPUHLUMIAX | HOpMax
miknaponsoro npasa (4. 1 cr. 3 KK Ykpainu), BusHauae Mexi peryJsiTHBHOTO
3HaueHHs1 KoHCTUTYyLil YKpaiHHU, Mi>KHapOAHO-IPAaBOBUX JOTOBOPIB JJ/151 KPUMi-
HaJIbHO-TIPaBOBOro noJsi. besnepeuHo, Le € HempaBu/abHUM, agxe came KoH-
CTUTYLis YKpainu Qopmye npeamerHe mose (Mexi) KpUMiHaJbHO-IPABOBOTO
peryJIloBaHHsI, BU3HAUAIOUM K HAWBaKJMBIilLi coliabHi LiHHOCTI, AKi AOLIJBHO
noctaBuTH nig oxopony KK Ykpaiuu, Tak i Ti mpaBa i ¢cBOOOAM JIOAWHHU Ta TPO-
MalsiHUHA, [0 MOXYTbh 0OMeXKyBaTHCS BHACJIIOK BUMHEHHs 3iouuHy (amxe
MOKapaHHs — e PaBOOOMEKEHHS!).

Binbir pauioHaqbHUM Yy LbOMY CeHCi BMIAE€TbCS PO3IVISA KPUMiHAJBHOTO
npaBa K MO3UTUBHOTO, TOOTO Uyepe3 CUCTEMY (POpPMabHO-IOPUIUUHUX Kepes
[4, c. 27]. BignosinHo, A1 KpUMiHAJIBHONO MpaBa BCi Jkepesia € (hopMaIbHUMHU
(hopMasIbHO-TOPUAUUHUMH).

OpHak Takuil morJisii BUMarae nudepeHuiauil axkepesa 1 GopMu KpUMiHab-
Horo npaBsa. [[xKepesio XxapakTepusye «BUTiK», OXOIKEHHS HOPM, SIKi PEry.Jo-
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I0Tb BiTHOCHHH, L0 CTAHOBJSTb NMPEAMET KPUMiHAJBHOTO paBa. ¥ LbOMY IJja-
Hi NPHUHLUUIIOBOTO 3HAaueHHs1 HaOyBa€ XapaKTepUCTHKa CYCHIJbHUX BiIHOCHH,
1X BaXKJUBICTb i crenudika, amxke SKIIO BiANOBiAHI MPaBOBi HOPMHU PETyJIIOIOTh
BIIHOCHHH, 110 CTAHOBJ/IATb IIPeAMeT KPUMiHA/JIbHOIO NpPaBa, TO IX CJiJ BU3HATH
Horo mxepesnamMu. ¥ CBOIO yepry opma siBjsie CO00I0 CBOEPIIHUN «KOHTEHHEp»
IUX HOPM, CIoci6 X 30BHIIIHBOTO O(ilidHHO-TOKYMEHTAJbHOTO BUPAKEHHS U
3aKpinJeHHs.

Taka nudepeHuiauis 103BoJsI€ AITH BHUCHOBKY, L0 OaraToiKepesbHiCTb
KPUMiHAJbHOTO MpaBa MOENHYETbCS 3 OAMHHYHICTIO Horo ¢opmu. Popmoio
KpUMiHa/JbHOTO npaBa Ykpainu moxe Oytu Jauwe KK Ykpainun. Ha Hawe me-
PEeKOHaHHS, 0COOJMBOCTI KPHUMIiHAJIbHO-MPABOBOTO BIJIMBY Ha OKpeMi Tpynu
cy6’ekTiB (Hanpuk/ian, HEMOBHOJITHIX, BIHCHKOBMX Ta iHIIMX) ab60 creuudika
pearyBaHHs Ha MeBHi BUAM KPUMiHAJbHUX MpPaBoNopyLIeHb (KpuMiHambHI Mpo-
CTYNKH) He TMOTPeOYITh CreliaJbHUX 3aKOHIB (K, HANpPUKAm, y 3apyOiKHHUX
KpaiHax). BifnosinHi iHCTHTYTH MaloTh OYTH YaCTHHOI €IMHOTO KOAM(DiKOBa-
HOT'O 3aKOHOAABUOTO aKTa.

Onnak KK Ykpainu He MOxKHa pO3r/IsiIaTH JHIIe SK 3aKOH, 1110 BCTAHOBJIIOE
3JI0YMHHICTb, KapaHiCTh NiIHHA Ta iHLIi NPaBOBi HACJIAKK HOro BUMHeHHS (4.
3 ¢1. 3). 3micT HopmatuBHMX npunucie KK Ykpainu € 3HauHO WIMPLIKM, aike
B HbOMY IpeJCTaB/e€HO HOPMH-3aBJaHHS, HOPMHU-IPUHLHUIHN, HOPMHU-Ie]iHiLil,
CYTO peryJ/IsiTUBHI HOPMH, SKi 3a CII0COOaMHU PeryJI0BaHHS KIACH(DIKYIOTbCS He
JMIIe Ha 3a60POHHi, a # 30608 s3a/1bHi (y MO3UTHBHOMY CEHCi), 3a0X0UyBaJIbHi
Ta YNOBHOBAKYBAaJIbHi.

Barato ¢axisuis, 3okpema # I.I. Mutpodanos, BBaxKawTh, 0 CJif po3pis-
HSITH [KepeJia KPUMiHaJbHOIO NpaBa Ta JxKepesa KpPUMiHA/JIbHOTO 3aKOHOIAB-
CTBa. ¥ UbOMY CEHCi NPOIOHYETbCS TOBOPUTH MPO OaraTolKepe/bHICTb caMe
KPUMiHa/JbHOrO NpaBa. BBaxkaemo, 10 TaKUH MiIXiA € MeBHOI0 Mipol0 pYAH-
MEHTOM PalsHChKO! IIPaBOBO!I AYMKH, KOJIM €IUHHMM BJIaCHE JKepeJsoM IpaBa
BBaKaBCsl HOPMaTUBHMU aKT, BiANOBIIHO, MUTAHHS [KepeJs NpaBa BUTiCHAIUCS
JUCKYPCOM MPO CHiBBiAHOILIEHHSI CHUCTEMH MpaBa U CUCTEMH 3aKOHOIABCTBA,
0c0o6JIMBO B KpUMiHa/IbHO-TIpaBoBiH muotuHi. Kpim 1mporo, B6ayaeTsbes, 110 A4-
(hepeHuiauis mxepesa i GopM KpUMiHAJBHOTO MpaBa 3arajoM A03BOJsI€ BUOYIO-
BYBATH Cy4YaCHY KOHLEII{I0 OCTaHHbOTO.

Y xontekcti mxepes nopsa i3 KK Ykpainu moxkHa HABOAMTH TaK0XK CyIO-
BUU TpelleeHT. BBaxKaemo, 1110 TpaaulliHa MO3HULis UIOAO0 TOTO, L0 CYA0BUH
IpeLeleHT He € JXKepeJIOM IIpaBa, OCKIJIbKU CYIH He € NPAaBOTBOPUYMMH Opra-
HaMH, a pilleHHS BUIIMX CYIOBHUX {HCTAHLiM BUCTYNAIOThb JHIIE OpPi€HTHpPaMHU
/ISl IPaBMJILHOTO PO3YMiHHS U 3aCTOCYBaHHs HOpM npaBa (cymoBi pileHHs sk
iHTeprpeTaLiiiHi akTH), HAa CbOTOAHI NOTPeOy€e YTOYHEHHS.

CynoBuii mpeueneHT — Lie pe3yJbTaT BiANpaBJaeHHs PABOCYAS BULIUMHU CYy-
JOBUMHU {HCTAHLisSIMK; Lle aKT, Y SKOMY CY[, MiIfal0ud TJIyMayeHHIO Ta po3’sc-
HIOIOYM HOPMAaTHBHO-NPaBOBi MPUIKCH, (POPMYJIIO€ MpaBuJ/a iX 3aCTOCYBaHHS,
110 € 000B’SI3KOBUMH IIiJl Yac BUPIlIeHHS] aHAJOTi{UHUX CIIPaB.

MozxHa BUOKPEMHUTH HU3KY XapaKTepPHHX 03HaK, NPUTAMaHHHUX CYy4acHOMY
PO3YMiHHIO CyIOBOrO NpeLeieHTy:
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— MPOAYKYBAaHHS TpeleleHTy JHIIe BUILMMH CYyIOBUMH iHCTAHUIIMU abo
CylaMH, €IMHUMH y CBOEMY POLi;

— HODMAaTHBHMH Ta 3arajbHOO0OB’I3KOBHH XapaKTep MpeleNeHTy fK JIJs
CyIiB HMXKYMX iHCTaHLiH, TaK i A5 BCiX iHIWIMX AepKaBHUX OPraHis i mocamo-
BUX 0Ci0;

— TeBHa 3B’f3aHiCTb CYNOBMX IHCTaHIiH, §IKi MPOAYKYIOThb TpELeNeHTH,
BJIACHUMM PillleHHSIMH;

— ONPUJIIOHEHHSI CYJOBUX pillleHb MpPeLefeHTHOTO XapaKkTepy B Ol0JieTeHsaX
200 iHWUX o(ilUiHUX BUAAHHSAX, i B LIbOMY CeHCi — MHUCAaHHUH XapakTep IpeLe-
HIEeHTY;

— (opMyBaHHS ¥ (PYHKUIOHYBaHHS MpeLeNeHTy Ha OCHOBI UHHHOTO 3aKOHO-
NaBCTBa,;

— CIpPSIMOBaHICTb MPELEeNeHTIB He Julle Ha Oiabll ePeKTUBHUU i KBaJidi-
KOBaHUH pO3IJISA CydaMH KOHKPeTHHX CIpaB, a U Ha JiKBifauilo mpobilis y
npaBi Ta OfHAaKOBe TJAYMauyeHHs OLIHHHUX INOHSATb y 3aKOHaX Ta iHILIUX HOpMa-
TUBHO-IIPABOBUX aKTaXx.

3 orssgay Ha 1e B KOHTEKCTi MpoOJeMaTHKU AKepes KPUMiHaJbHOTO Tpa-
Ba MOXHa AMCKYTYBaTH L10J0 NpeleleHTHOCTI pilleHb Koneruryuifinoro Cyny
Yxpaiuu, BepxosrHoro Cyny YKpainu, €BponeicbKoro cyay 3 MpaB JIOAHHH.

Koncruryuiitnuit Cyn Yxpainu (mani — KCVY) € enuHuM opraHoM KOHCTH-
Tyuitinoi opucaukuii. [ogo npupomy Horo pimensb (mpouecyanbHux akTiB, sKi
YXBaJ/IOIOTbCS 3 NHWTaHb KOHCTHUTYLIMHOCTI 3aKOHIB Ta [HIUMX [PaBOBUX aK-
TiB, o(iliitHoro Taymadenns Konctutyuil Ykpainu Ta 3akoHiB YKpaidu) 6yJo
BHOKPEMJIEHO JeKiJbKa KOHILeNTyaJbHux miaxonis [5, c. 101], cepen sikux e
NPHUHLMIIOBO TPOTHJIEKHI:

— pimwennsa # BucHOBKH KCY He iCHYIOTb caMOCTiHHO Ta MOXKYTb Bpaxo-
ByBaTHCS JIMIIEe B MpOLeci HOPMO3aCTOCYBaHHS 1100 MoJoKeHb Konerutyuii
Yxpainu it 3akonis (B.M. [llanosax [6, c. 29]);

— piwenns KCY, skuMu BH3HAHO 3aKOHH, iHIIi HOPMATHUBHO-NPABOBi aKTH
ab0 X OKpeMi M0JI0KeHHSI HEKOHCTUTYLIMHUMH, MalOTh CUJIY HOPMATHUBHO-TIpa-
BOBOTO aKTa, a/[PKe BOHU MOPOJXKYIOTh HOBi paBa U 060B’A3kH; pakTuuHo KCY
BUKOHYy€e (DyHKLiI0 HeraTuHoro npasotopus (B.I1. Tuxuit [7, c. 29]).

3BepHeMo yBary, mo BigmosigHo mo ct. 8 KoHcrutyuil YKpalHu il HOpMH
MaloTh HaWBUILLY IOPUAWYHY CHUJIYy Ta € HOpMaMu npsiMoi Ail. Tomy mjas 3axucTy
KOHCTUTYUIHHUX TpaB i cBOOOJ JIOAUHU U IPOMAASIHUHA TapaHTYETbCS 3Bep-
HeHHs1 10 cyay GesmocepenHbo Ha minctasi Konertutyuil ¥Ykpainu. Hns noTpu-
MaHHS Lboro nosioxkeHHs e B 1996 p. Ilnenym BepxosHoro Cyny YkpaiHu
npuitHsB [loctanoBy «IIpo 3actocyBanus KoHeTutyuii YKpainu npu 3aidcHeHHi
npaBocynnsi» 3a Ne 9, gxa 3000B’s13ye Cyau Tifl 4ac pO3IVIsLy KOHKDPETHHX
cmpaB B ycix HeoOXimHMX BUMaAKaxX 3acTocoByBaTH KoHcTuTylilo YKpaiHH K
akt npsamol aii [8]. Omnax npu ubomy nuTaHHs 1woOA0 TAyMadeHHs KoHcTHTy-
uii YKpaiH{ Ta KOHCTUTYLIHHOCTi / HEKOHCTUTYLIHHOCTI HOPMAaTHBHO-TIPABOBHX
aKTiB € BUK/IIOUYHOIO KoMmeTeHLico KCY. 3riggo i3 muM MoXKHA NIATH BUCHOB-
Ky, 110 3aCTOCYBaHHS MoJoKeHb KoHCTUTYLIT YKpaiHu BinOyBaeTbcs 3 ypaxy-
BaHH$SIM npaBoBux nosuuin KCY.
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Ha namy nymxy, mae pauito }O.B. Baynin, 3agHaunBim, 1o CBOEK0 Aisib-
HicTio KCY sik rapanT BepxoBeHcTBa OcHOBHOTO 3aKOHY YKpaiHU Ha TEPUTOPIl
HallIol ep»KaBU He Julle Crpusie y opMi KOHCTUTYLUIHHOTO CYIOBOTO KOHTPO-
JII0O CTAHOBJIEHHIO Ta PO3BUTKY KPHUMiHAJbHOIO 3aKOHOJABCTBA, a U Je-(hakTo €
OJHHM i3 KpeaTHBHHMX Y4YaCHHMKIB LuX mpouecis [9, c. 23].

¢k 3asHavaeTbes B 4. 2 ¢T. 152 KoHceTuTyii YKpaiHu, 3aKOHH, iHIII paBoOBi
aKkTH abo 1X OKpeMi MOJIOXKeHHS, IKi BU3HAHO HEKOHCTHUTYLiHHHUMH, BTPayaloTh
YUHHICTb i3 nHS yxBajeHHs KCVY pilleHHS npo ix HeKOHCTUTYyUiHHicTh. [Ipu
npomy pimenns KCY He migsdraioTh ockapkeHHo. [Hakie kaxyuu, aktu KCY
BiIpi3HAIOTBCSA Bill KJAACHUHOI TPABOBOI HOPMHU 3a CTPYKTYPOK, MEXaHi3MOM
NPUAHATTS U HaOpaHHS YMHHOCTI, BiAMOBIAHO, iX He MOXKHA BBaKaTH TPAJH-
WIHUMH HOpMaTHBHO-NpaBoBuMHK aktamu [10, c. 151]. 3a cBoeio npasosoro
NpPUPOLOI0 BOHM € crelr(idyHUM [KepeJsoM MpaBa. Ix creuudiyHicTb nossrae
B TOMY, LIO Li MpaBoOBi MO3ULil (POPMYJIIOIOTbCS MiJ Yac 3[iHCHEHHS CyI0BOrO
KOHCTHUTYLIHHOIO KOHTPOJIIO, SIKUH 3a CBO€ IPABOBOIO MPHUPOAOI0 He € HOp-
MOTBOPYOIO AisibHiCTIO [9, c. 24].

Ha name nepekonanns, pimenus KCY e mpeuenentom, skuil Biamosinae
BCiM BHOKpeMJIEHUM O3HaKaM CydacHOro npeuefeHTy. [IpaBoBa npupona Takux
pillleHb € MOABIMHOW: 1le He Julle 0060B’SI3KOBUH TpPEleNIeHT TAyMaueHHs, a U
HOPMATHBHUH IpeLeleHT, ajKe BiH MOXKe 3MiHIOBAaTH 0OCSr MPaBOBOI perJa-
MeHTalil B Oyab-Kil npaBosiil cepi. Tomy BBaxkaemo, mo pimenHs KCY sk
CYZLOBi NpeLeleHTH € IXKepesoM KPUMiHaJbHOTO MpaBa.

Hlono npaBoBux nosuuiil BepxosHoro Cyny YKpalHU TEOpPeTHKH IpaBa, 30-
kpema O.®d. CkakyH, 10MyCKalOTh, 110 AeTasi3allis NPaBOBUX HOPM Y HUX CIpPHU-
si€ CTBOPEHHIO HOBUX MPABOBIIHOCHH He JHIlEe TPAaBO3aCTOCOBHOrO, a U HOp-
MaTUBHOTO xapakTtepy. Kpim Toro, Oynp-Ki CynoBi pilleHHS, siKi T[PYHTYIOTbCS
Ha aHaJoTil 3aKOHY YM Ha 3araJbHUX MPUHIMIIAX [1PaBa, MOXKYThb CIIPUHUMATHUCS
CylaMH TicJis TPOXOAXKEHHS pPillleHHS depe3 KacalilHy iHCTaHUil0 K (haKTHY-
uui npenenent [11, c. 332]. ¥V cBow yepry A.B. Benrepos nucas, 1o BULIMH
OpraH CyfOBOI CUCTEMH PO3KPUBAE B KOHKPETHHUX PillleHHSIX OLiHOYHI MOHATTS,
TAaKUM YMHOM KOHKDETHU3YIOUHM U AeTasi3ylouu 3akoH. BimnosinHi pilneHHs cTa-
I0Th MPaBOIOJIOXKEHHSIMH, siKi HabyBalOTh 060B’SI3KOBOTO XapakTepy, 3abesre-
YYIOTbCS aBTOPUTETOM BHILOTO Cy0BOr0 OpPraHy, HOro 3AaTHICTIO BIAMIHATH Bci
Ti pillleHHs1, IO CymnepedyaTh MM npasonoJoxenusam [12, c. 420].

Cnin 3a3HAaYMTH, 10 BITUM3HIHUN 3aKOHOJABElb NEBHOI MipOI BHU3HAYUB
cBolo mosuuio: cT. 458 KpuminasbHOTO TNpolecyasbHOTO KOAEKCY ¥ KpaiHh
(mani — KITK pra'l'HH) MIiCTUTb IPSIMUUA MPUIMHC 1100 000B’I3KOBOCTI CYLOBUX
pimenb BepxosHoro Cyny YKpalHH B UaCTHHi TOTO, «SIK caMe Ma€ 3acCTOCOBY-
BATHUCS BiANOBiHA HOPMa 3aKOHY YKpalHU NP0 KPUMiHAJ/IbHY BilNOBida/lbHICTb
L1010 TIOAIOHUX CYCHiJIbHO HeGe3neuHux AisHb» (4. 2 cT. 455, u. 2 c1. 456 KITIK
Ykpainu). ¥ uboMy pasi He HaeThCs PO aHAJOTI0 3aKOHY, aiXKe Ha Lie € NpsaMa
3abopoHa — 4. 4 ct. 3 KK Ykpainu.

Beaxkaemo, mo cynosi pimenns Bepxosnoro Cyny YkpaiHu B 3a3HaueHid y
KIIK Ykpaiuu niomusi — e 000B I3KOBHUH MpelleleHT TJAyMadeHHs, 10 (ak-
THYHO YTBOPIOE MpaBuJa npaBo3acTocyBaHHs. OIHAK OCTaHHI € HeBiI €MHOIO
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YaCTHUHOIO KPUMiHaJbHO-IPABOBOTO DEryJIIOBaHHS, 30KpeMa, BOHH CTAHOBJISATDH
3HaYHMU MacuB HOpM y 3arasbHii yactuni KK Ykpainu (30608’a3anbHi npu-
MHCH).

Ha nawry nymky, nosuuis A.B. BeHrepoBa Moxe C/yryBaTH T€OPeTHKO-Ipa-
BOBUM MiAIPYHTAM PO3yMiHHS 3HAUEHHS LUX pilleHb AK AXKepesaa KpUMiHa/b-
HOTO TpaBa YKpaiHH, MPH bOMY TaKi 00OB’SI3KOBi MpeLeneHTH TJIyMadyeHHs
MICTSITb T€BHi eJleMEeHTH HOBHU3HHM, al’Ke BOHH CIPUSIOTb TOMY, 1100 Hempa-
BUJIbHE PO3yMiHHS U 3acTtocyBaHHsl KK Ykpaluu cypamu He mepeTBopusocs Ha
rajbMo PO3BUTKY IOpUAMYHOI NpakTUKU. Kpim uboro, cynosi pimeHHs Bepxos-
Horo Cyny ¥Ykpainu B muomumHi, BusHauenin KIIK Ykpainu, BingnmosinaioTb THM
03HaKaM, sIKi MpUTaMaHHi CydyacHUM CYIOBHUM TpeLefeHTaM.

3 orssiny Ha ue cnipHot BBaxkaemo aAyMKy L.I. MurpodanoBa npo xubHicTh
NpPOMo3uLii 1mono posrasny Bepxosnoro Cyny YkpalHH K peryJiomouoi Ta
crabiniszywodol JaHKKH B CynoBid cuctemi. CKeNTHIM3M IIOA0 LbOTO, apTyMeH-
TOBAHUU THUM, 110 OiNBLIICTb CHNOPIB BUPIIIYETHCH B HUXKYUX iHCTAHLifAX, a
BepxoBHuH CyLL YKpalHu npuiMae AJs neperysiLy cyLoBi piH_IeHHH o Habpa-
/M 3aKOHHOI CHJIM, He € BUIIpaBlaHuM. SIKIIO cynoBa NMPaKTHKa BilPi3HAECTHCHA
HeCcTiHKicTIO 1 CyMepeuMBiCTIO, AKILO CYIH 4acTo 3aliMaloTb AiaMeTpasbHO
MPOTHJIEKHI TPaBOBi MO3ULII 1100 OJHOTO U TOTO K MUTaHHS, Xi6a He Bepxos-
Hu# Cyn YKpaiHu MaB OM HiBeJIOBAaTH TaKy CHUTYalio?

Oco6srBe Micle B AUCKYpCi 1100 CYyI0BOTO MpPEeLEefeHTY SK JxKepeJa KpH-
MiHaJIbHOTO TIPaBa IMOCifae MUTAaHHS LIOA0 pillleHb €BPOMEHCHKOTO CyLy 3 MpaB
monunu (nani — €CILI).

BinnosinHo o c1. 1 3akony Ykpaiuu «[Ipo patudikauito Kousenuii npo 3a-
XHUCT TpaB JIIOAWHU ¥ OCHOBOMOJIOXHUX cBo6on 1950 p., Ilepuioro mpotokosy
ta npotokosiB Ne 2, 4, 7 ta 11 no Konsenuii» YkpaiHa Bu3Hana 060B’I3K0BOIO
Ta 6e3 ykJaaeHHs crelianbHoi yroau ropucaukiiio €CIIJI B ycix nmuTaHHAX,
110 CTOCYIOThCS TJyMaueHHsl U 3acTocyBaHHs KoHBeHL|l Npo 3aXUCT MpaB Jio-
JIVMHU U OCHOBOTIOJIOXKHUX cBoGox Bix 4 sucronana 1950 p. Ha mincrasi cT. 17
3akoHy Ykpaiuu «[Ipo BUKOHaHHS pillleHb Ta 3aCTOCYBaHHS MPAKTUKH E€BPO-
NelCcbKOro Ccyay 3 Ipas JIOAWHH» CYAH 3aCTOCOBYIOTH Tifl 4ac PO3IJIsLy ClpaB
KonBeHl1ito Mpo 3aXUCT NpaB JIOAUHU U OCHOBOMOJOXKHUX CBOOOJ Ta MPAKTUKY
€CIIJ] ax mkepeno mpasa. Llel mpsMuil mpumuc He MICTHTb OyIb-IKHX Ta-
Jay3eBux BUHATKIB. Hopmu KonBeHwUii mpo 3axucT mpas JIOAUMHU W OCHOBOIO-
JIOXKHUX CBO60,[L MaioTh y3ara/ibHeHe (hopMyJIIOBaHHS, TOMY pillleHHS €CHJI €
NPUHLMIOBI MO3ULII, BUKJIALEHI, 30KpeMa, Y «MOJeJbHUX plLHeHHHX» e€CIJI, ¢
BUpilllaJIbHUMH TIiJ Yyac 3acTocyBaHHs HOpM KoHBeHL|i npo 3axucT npas JIOAH-
HU ¥ OCHOBOMOJOXKHUX cBoGox [13, ¢. 307].

Yu osnauae take pimenHsa Bu3HaHHA €CIIJI cynom Buiio! iHcTaHWiT 1080
CYIiB HaUjOHAJbHOI OPUCIMKILI® ¥ [BOMY pa3i MOXKHa TOBOPUTH TPO iHTep-
nperauito iHcTaHuiiHol migcyaHocti: €CIIJI «migkmodaeTbesi» 10 pilieHHS MPo-
6sieMU 3axXUCTy MpaB i cBOOOJ JIOAWHHU JIMLIE Tic/asi BUYEPNaHHS BCiX MOXKJIH-
BOCTEH HallioHaJbHOI CY[0BOI CHCTEMH, a HOro pillleHHs, BiAMoBinHO a0 cT. 46
KonBeH1ii mpo 3axucT mpaB JIOAWHU U OCHOBOMOJOXHHUX cBOGOH, 4. 1 cT. 2
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3akony Ykpainu «[Ipo BHKOHaHHS pillleHb Ta 3aCTOCYBAaHHS MPAKTUKH E€BPO-
MeUChbKOro Cyny 3 TpaB JIOAHHH», € 000B’I3KOBUMHU 1Jis1 ¥ KpaiHH.

Tomy He MoxHa moroputucs 3 THM, 1o pimenHss €CIIJI B Ykpaini ma-
IOTb CHJy MepeKoHauBoro npeueaenty [13, ¢. 309—310]. Beaxaemo, 1o BoHH
CTaHOBJISATb 000B’I3KOBUH NpelLefeHT TIyMadeHHs, 3a NPUPOLOI0 MOAIOHUH 10
pitieHb BepxoBHoro Cyny YkpaiHu, i B lbOMY CeHCi MOXYTb PO3TJISIATHCS SK
JKepeJibHa 0a3a KPUMiHAJIbHOTO MPaBa.

Y uboMmy acrnekTi Lle pa3 3BepHEMO yBary Ha Te, 110 000B I3KOBi NpeLe/eH-
TH TJYMaueHH$, K y»Ke 3a3Hauyasocs, MiCTATb 3HaYHY 4YaCTKy HOBMX IpPaBoO-
M0JIO’KeHb, BIAMOBIAHO, Y HUX HasiBHA CKJagoBa IpaBoTBopyocTi. s pilieHb
€CIIJT ue npuramaHHO e OiJbLIOK Mipol, HiXK /15 CyLOBUX pilleHb Bep-
xoBHoro Cyny Ykpainu. 3okpema, sk 3azHadae [1.M. Pa6unosuu, €CIIJI nix
yac 3actocyBaHHs KoHBeHIii Mpo 3aXUCT TpaB JMIOAUHU W OCHOBOMOJOXKHHX
cBO0OOJ aKLEHTY€E yBary Ha MOKJIHUBOCTi 3a0BOJNIbHSATH MeBHi MOTpeOU Ta iHTe-
pecH HacaMmmepes JIIOAWHH, a TAaKOXK OKPeMHX JIOACbKUX CIiJIbHOT, 06’€HaHb
i cycninbcrBa B nitomy. I1pu upomy €CILJI nmocrifiHo Harosouye Ha HeoOXia-
HOCTi 3Ba)KaTH Ha CHeLU IUHICTb, HEMOBTOPHICTb KOHKPETHO! CHUTyalil B pi3-
HUMX JlepxKaBax, SIKLIO BUPILIYETbCS MUTAHHS MPO AOTPUMAHHS YU MOPYLIEHHS
MEBHOTO TMpaBa, MPo NMPaBOMipPHICTb UM HENPABOMIPHICTb Y KOHKPETHIN cUTYalil
«[TOBeJ{HKU» JepxKaBU-Bianosinaya. KoHBeHLis Mpo 3axUCT NpaB JIOAUHU U OC-
HOBOTIOJIOXKHUX CBOOOJ, TJYMauuTbCs 000B’S3KOBO Y CBIiTJ/Ii aKTyaJbHHUX yMOB
CbOTOJIEHHS, TOOTO THX, fIKi iCHYIOTb caMe Ha MOMEHT PO3IJIsAy BiANOBiAHOI
cnpaBu. €CILJI Buxoauth i3 Toro, 1o 3aBkau Oyne iCHYBaTH HeOOXimHICTH y
MPUCTOCYBAHHI 3arajbHUX MOJIOKeHb KOHBEHW{l Mpo 3axUCT MpaB JIOAWHH U
OCHOBOTIOJIOKHUX CBOGOJ 0 3MiHIOBaHUX o6cTaBuH [14, c. 9—10].

OnHak BHHHMKAae MPUHLMIIOBE MUTAHHS LIOJ0 aBTOHOMHOTO TJyMaueHHs. K
BiZIOMO, aBTOHOMHE TJyMadeHHs noJjsrae B Tomy, 1o €CI1JI He BBaykae 000B’s3-
KOBHM J/151 ceOe Te 3HaUeHHs, sIKe IEBHUH TepPMiH Mae B MexXKax MpaBoBOl CUCTe-
MH OKPeMOl IepKaBH, 110 € cTopoHOo KoHBeHIiT Mpo 3aXUCT MpaB JIOIUHU U OC-
HOBOIOJI0XKHUX cBoOo. Hlono npobmemMaTuky, sKa po3rysaaeThes, NpUKIaIaMU
MOXYTb OyTH crpaBu «['ypenka npotu YkpaiHu», «Haarouill npotu Ykpaiun»,
«KopneB i KapneHnko npotu YkpaiHu», y SKUX TepMiH «KpUMiHaJbHE MPABOMIOPY-
wenHs» €CI1JI 3acTocyBaB 10 aaMiHICTPATUBHUX | MUTHUX JeqikTiB. [Ipu upomy
€CIIJI BuxonuB i3 Takux 0OCTaBHH, SIK CYBOPiCTb MpaBOOOMeKeHb, TKUM OYJI0
nignano ocody («y cusy CyBOPOCTI CaHKLiH L5 CripaBa € KpuMiHaabHOK» («[ype-
MKa NPOTH YKpaiHW»), HUILIOCS MPO aAMIHICTPATUBHUE apewt TepMiHoMm 7 1i6),
SIK CHCTEMHMH 3B’sI30K MHUTHOTO W KpMMiHaJbHOrO mpasa («y cuiy 1oB’si3aHoCTi
MiK c000I0 MUTHUX Ta KpPUMiHaJbHUX MIPAaBONOPYLIEHb LSl CIpaBa € KPUMiHaJb-
notw» («Hanrouiéi mporu Ykpainu»)). BinnosinHo, y pasi 3actocyBaHHs CTsT-
HEHb, AKi PO3IVIANAI0ThCA K «KPUMiHAJ/bHI TOKAPAHHS» (HaHpI/IKJIaIl, aaMiHicTpa-
THBHME apellT, KoH(icKallis, 3HayHi cyMd WTpadiB TOLIO), IPOBANKEHHS LIOM0
HaK/JIaJeHHsl UUX CTSTHEHb MOXKYTb BBAaXKATHUCS «KPUMiHAJBHUMH» He3asleKHO
Bi (hopmasibHOl Kaacudikauii B HauioHambHOMY 3akoHoAaBcTBi [15, ¢. 165, 166].

Uu mokHa 3 orasny Ha 1e BBaxatH, mo €CILJI cyTTeBO po3mwiMpuB Mexi
KPUMiHAJbHO-TIPABOBOTO PEry/0BaHHS SIK LIOA0 KOJa MPaBOBiIHOCHH, LI0 MO-



H. A. Oparosckas. Cynosuit npeueneHt sk nxepeno Kpuminansaoro npaBa Ykpainu 261

KyTb OYTH 00 €KTaMH KPMMiHaJbHO-TIPaBOBOI 0XOPOHM /00’€KTaMH 3JI0YMHIB,
TaK i 1010 KoJsia moKapaHb? Ha Halle nepekoHaHHs, Hi. AKUeHT 6yJ0 3po6J/eHO
Ha 3aXWCTi TMpaB JIOAWHU Ta 11 OCHOBOTOJOXKHUX CBOOOA y THX cdepax, sKi
MeXYI0Tb i3 KpUMiHa/JbHO-IPABOBOIO 32 XapaKTepPOM CYCHiNbHOI HeOe3neyHoCTi
NpaBoNoOpylleHb i cyBopicTio npaBooOMexeHb. Came yepe3 HaOJMXKEHICTb 10
KPUMiHa/JbHO-NIPABOBOTO pETYJ/IOBAaHHS, A0 CNoco6iB KPHUMiHAJbHO-TIPABOBOTO
BIJIMBY B 3a3HAU€HUX Tajy3eBUX IJOLIMHAX 0coba, BUHHA Y BUMHEHHI BiAmo-
BiIHMX TIpaBOMOpPYlIeHb, NMOTPedye MOAATKOBOrO 3axuCTy. [Hakile KaxKydu, y
HaBefleHUX Bunankax pimweHHs €CI1JI Bxonste y mkepenpHy 6a3y aaMiHicTpa-
TUBHOTO ¥ MMUTHOTO, NIPOTe HE KPUMiHaJbHOIO MpaBa.

TakvM 4MHOM, y Cy4acHOMY KPHUMiHaJbHO-MPAaBOBOMY AMCKYPCi BBAXKAEMO
3a jpouinbHe HarosocuTH, o KK Ykpainu — ue ennHa (opma KpuUMiHA/JIbHOTO
npaBa, MPOTe Julle ofHe 3 Horo jkepesa. Cepen ocTaHHIX yinbHe Micle CJin
BifIBECTH CYIOBOMY IpeledeHTY. SK CynoBi MmpeleneHTH AOMYCTUMO PO3rJsa-
tu pimenns KCY, Bepxosnoro Cyny Yxkpaiuu, €CILJI.

3arajsoMm MoCTyrmoBe 3pOCTAaHHSI 3HAUEHHS CYIOBOTO IpeLEeNeHTy SK JKe-
pesna mpaBa OOYMOBJIIOETbCS 30iJbILIEHHSM LIBUIKOCTI PO3BUTKY COLiaJbHUX
[poleciB, YHACJAII0K YOro 3aKOHOAaBellb He BCTUIAa€ BPeryslbOBYBaTH HOBI Cy-
CHiJbHI BiTHOCHHU. ¥ 1bOMY MJaHi KpUMiHaJbHE MPABO He € BUHATKOM, TOMY
MOXKHa TMPOTHO3YBATH OCTAaTOYHE BHU3HAHHS CYAOBOTO NpELENeHTY MKEePeJoM
KPUMiHaJbHOTO TpaBa Ta PO3LIMPEHHS MOXKJIWUBOCTEH HOro 3aCTOCYBaHHS B
Uit cdepi, xoua, 3posymino, BiH noctynatumerbcss KK Ykpainu sk einHomy
3aKOHOLABUOMY aKTY.

3arajiom e PO3BiIKH IIONO0 JKepesa KPUMiHAJbHOrO MpaBa Ta BUPOOJEHHS
Cy4YacHO! T03HULl 0[O Micls AXKepeJs KPUMIHAJbHOTO NIpaBa B CUCTEMI JKepes
npaBa B LJIOMYy € MepCreKTUBHUM HalpsIMOM 3arajbHOTEOPeTHYHUX i rajyse-
BUX HOCJiIKEHb.
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