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B. /1. Opuuwun

MPAKTUKA €BPOMEWCBKOrO CYJY 3 MPAB JIIOJUHH
IK JUKEPEJIO MPABA: KOJIi3iT ¥ _HALLIOHAJIbHOMY
3AKOHOJIABCTBI TA LIJISIXH X BUPILUEHHS

[Ipo6aema opMyBaHHS AxKepeJs MpaBa y HalliOHAJAbHIN MpaBOBil cUCTeMi
BBaXKAETbCS OJIHI€I0 3 HAWOINbII TOCTPUX i AUCKYCIHHUX B IOPUAMYHIN HaYLi.
[IutanHa npo Te, IO CJil BBaKaTH JKEPEeJOM NpaBa, IKUH BUIJISA [IOBHUHHA
MaTH iepapxiyHa CTPYKTypa [KepeJs NpaBa, MAlOTb Ba)K/JAUBe He TIJbKU Te-
OpeTHuYHe, aje U NMpPaKTHUYHe 3HAUeHHS, OCKIJIbKK BOHH BUCTYIAIOThb CBOTO
poly Opi€eHTHPOM, AOPOroBKa3oM Ajsl cy0’eKTiB MpaBO3acTOCYBaHHS B Ipa-
BOBid CHCTeMi B LiJOMY.

3 iHmoro 60Ky, HOCJIMKeHHS LIOA0 IKepeJs TpaBa, K BioMO, He HaJe-
KaTh 00 4McJ/aa OOMiNEeHUX YBarow y BiTUM3HSHIM opuauuHid Hayui. Kpim
TOro, BOHa HEOJHOPA30BO i HeOe3yCHilllHO 0OroBOPIOBaNacCh MPeACTABHUKAMHU
ropuanyHoi Hayku. [IpoTe OinbluicTh BiTUM3HAHUX aBTOPIB y BUCBITJEHHI
JKEpeJl CydyacHOro YKPaiHChKOTO MpaBa 0OMeXKyeTbCs 3/1e0iIblIOro Xxapakre-
PUCTHUKOIO (SIK MPaBUJIO, AOCHUTb CTHUCJOI, OCKIJIbKH MOHOrpaiyHUX A0CJIi-
JUKEHb, NMPUCBSAYEHUX Uid npobJseMi, HA MOCTPAASHCBKOMY NIPOCTOpPiI mic/s
Binomoi kuuru C. JI. 3iBca «McTounuku npasa», ony6./iKOBaHOI HA MOYATKY
80-x pOKiB MHUHYJIOTO CTOJIITTS, HE MPOBOAUIOCH) TPANULIMHUX Kepes Mpa-
Ba — IPABOBOr0O 3BHYAl0, CYAOBOrO NpeLeaeHTy, HOpPMAaTUBHOTO AOTOBOPY Ta
HOPMATUBHOTO aKTa, HArOJIOLIYIOUM MPU LBOMY, L0 OCTAHHIA € NOMiHYIOYUM
J’)KepeJsioM CydacHOTOo npaBa YKpainu (abo HaBiTh yCiX MPaBOBUX CHUCTEM
cBiTy) [6, c. 3].

3 iHworo 60Ky, CynoBa NMpaKTHKa Bilirpae CyTTEBY poOJb Ta B MEBHHUX
CBITOBUX | HaUIOHAJBHUX MPABOBUX CUCTEMAX BUCTYIAE [IXKEPEJOM I1pasa.
3oKpeMa, B IeprKaBax aHIJIOCAKCOHCbKOI MPaBOBOi CHCTEMH CYLOBHUH Tpelle-
NEeHT BBaXKaeTbCs [KepesoM mnpasa. [Ipeuenent, Oynyuu pesyabTaToMm
NiJIBHOCTI OPTaHiB BHULLIOI CYAOBOI BJIAAH, € aKTOM IIPABOTBOPYOCTi TA OCHOB-
HUM peryasitopoMm cycninbHux BigHocuH (Kanaga — BepxoBuuil cyn Kananu;
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CIIA — Bepxosuuii cyn CIIA, Aurnis — BepxoBuuil cyn Anraii Ta ¥Yesib-
cy rtouo) [3, c.316].

Ha cporonnilHiii MOMeHT mpaBoBa cucTeMa YKpaiHu, nepeOyBawoud y
CTaHi pe(popMyBaHHS, B OKPEMHUX HOPMATUBHO-IPABOBUX AKTax BHU3HAE CYM0-
By NMPaKTUKY [KepesoM NpaBa. 30KpeMa, y 3B'SI3Ky i3 NPUUHATTAM 3aKOHY
Yxpainn «IIpo BUKOHaHHS pilleHb Ta 3aCTOCYBaHHS MPaKTUKU EBporneiichb-
Koro cyny 3 mpaB JioguHu» Bim 23 motoro 2006 p. Ne 3477-1V, #oro npak-
THKa Ha 3aKOHOJABUOMY pPiBHi BH3HAHA AxKepeJsoM npaBa B Ykpaini [13]. o
Toro X y 4. 2 ct. 8 Ta u. 5 ¢1. 9 KIIK Ykpainu Big 13.04.2012 p. 3a3HauaeTh-
Cs, LIO MPHUHLMUI BEPXOBEHCTBA NpPaBa y KPUMiHAJIbHOMY IPOBAMKEHHI Ta
KpUMiHa/bHe MpollecyasnbHe 3aKOHOAABCTBO Y KpPaiHU 3aCTOCOBYIOThCS 3 ypa-
XyBaHHSIM TpakTHKH E€BponeiicbKoro cyny 3 npas Jwoauuu [11].

OpnHak B »KOOHOMY KOAU(iKOBAHOMY HOPMAaTHUBHO-IIPAaBOBOMY akTi ¥Ykpai-
HU CYJOBHUU MpeLeNeHT SK pe3yJbTaT AifJbHOCTI HALliOHAJbHOI CYdOBOi CHC-
TeMH He rependayaeTbCs §IK JXKepeso npasa. Jluule ysarasbHeHHS CYI0BOi
MPaKTHUKH, $IKi MPOBOASATHCS BUILIMMH Cleliali30BaHUMHU CynaMu, € 000B’si3-
KOBUMH /Il CYIiB HHXKUHX JaHOK [9, c. 185].

Y TakoMmy BHIMAJKy, B HalliOHa/bHi# NpaBoOBil cUCcTeMi YKpaiHU CKJanacs
CUTyalis, 3a KO CyJOBUHM NpeLeNeHT SIK pe3yJ/JbTaT HaliOHaJbHOI MPaBo-
TBOPYOCTi OQiLifiHO IKepesJoM NpaBa He BU3HAETHCS, a NpakTUka E€Bpo-
MEeUCBKOTO Cydy 3 IpaB JIIOJWHU HA 3aKOHOAABYOMY piBHI BUCTYyIIae IKepe-
JIOM mnpaBa Ha miactasi cT. 17 «[Ipo BUKOHaHHSI pilleHb Ta 3aCTOCYBaHHS
NpakTUKU E€Bponelicbkoro cyny 3 mnpaB JwoauHu» Big 23 aotoro 2006 p.
Ne 3477-1V, y BinnoBimHOCTi 10 KO CyoH 3aCTOCOBYIOTb MPHU PO3TJIsiIi CIIpaB
KounBenuito ta npaktuky Cyany sik mkepeso npasa [13]. Ha naw norasig, Ha
TOM Yac [aHa HOPMa 3aKOHY MOPOJAMJA i 3a7UIIA€ HE BUPILLIEHOI MO CbOTOAHI
pSiZL IPAaBOBUX KOJIi3ili: uu o3Hauae e Te, 1o y 2006 p. yBecb MacuB pillieHb
Cyny HabyB B ¥YKpaiHi sikocTi 060B S3KOBOr0 [AxKepeJsa MpaBa, a CyHOBi
OpraHu BiATOAi HecyTb 00OB’SI30K 3aCTOCOBYBAaTH i TaymMauuTH KoHBeHLiO
JMlle Tak, K ue pooutb Cya B aHa/NOTIYHUX CIpaBax, Ta MPoO Ky NPaKTHUKY
ineTbcs — JIMIIE TIPO Ty, 10 CTOCYETbCS YKpaiHu, uu ycio npakTuky Cymy,
a TaKOX PO MpelLeNeHTHY (BJacHe pillleHHSl y CIpaBax) YU YCIO MPAKTUKY
(1o siKoi Ha/jeXkaThb aAMiHICTPATUBHI Ta MpoLecyasbHi pillleHHS)?

Takum unMHOM, BUHHMKae HeOOXiAHICTb y MPOBeNEHHi HAYKOBOrO AOCJIi-
JPKeHHS LI0J0 3'SCYBaHHSl Miclsl pillleHb i mpakTUKU €BpomneicbKoro cyny 3
npas JOJAMHA B HALIOHAJbHIM MPABOBiM CUCTEMi Ta CHCTeMi [xKepeJs Mpasa
Ykpainu. Ocob61BOi aKTyanbHOCTI JaHa HaykoBa npobJsema Habyna y 3B 13-
Ky i3 npuiHATTAM 3akoHy Ykpainu «IIpo 3aranbHonepxKaBHY mporpamy
aganrtauii 3aKoHOIaBCTBA YKpaiHU O0 3akoHomaBcTBa €pomeficbkoro Co-
103y» Bin 18 6epesnss 2004 p.

Buxonsiuu 3 11boro, MeTol0 OaHOi HAyKOBOi CTATTi € 3’sCyBaHHS MicCld
pillleHb Ta MPakTUKU EBPOMEHCHKOro Cydy 3 MpaB JIOAWHUA SIK B CHCTEMi
JUKepeJs MpaBa, Tak i NpaBoBid cucTeMi YKpaiHM 30KpeMa.

CraH HaykoBOi pO3pOOKH TeMM MOJSArae B TOMY, L10 BeJUKe Miclie B
IOpUIMYHIA HAyLl BiABOOUTBCH BJIACHE 3arajbHUM I[OJIOKEHHSM IPELeIeHT-
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Horo npama. Bapri yBaru npaui K. B. Aunpianosa, I1. I1. Augpymka, X. bex-
pys, O.B. bytkeBuu, B. A. Barpaca, M. . Kosw6pu, O. B. CosoBiioBa Ta
iHmwux. OpHak npo6JeMHd BU3HAHHS NMPAKTUKU 4K pilleHb €BporneicbKoro
CydAy 3 NpaB JIOAUHU [KEepesJoM IpaBa 3aJUIIATbCS HELOCTATHBO HOCJIi-
JOKEHUMHU Y IOPUAUYHIK HayLi.

BepxoBHa Pana Ykpainu 17 qunus 1997 p. patudikysana KonseHnuiio npo
3aXUCT TpaB JIOJIWHUA i OCHOBOMOJOXHUX cBoOom 1950 p. Ta il mpoTokosH
Nel, Ne2, Ne4, Ne7, Nell. B 3akoni ¥Ykpainu «IIpo patudikauito Kon-
BeHIii Mpo 3axXWCT TpaB JIOAUHU i OCHOBOMOJOXKHUX cBoOGom 1950 poky,
[Iepworo npotokoay Ta npotokosiB Ne2, 4, 7 ta 11 no KouBenuii» Bin
17 nunaa 1997 p. Ne 475/97-BP 3asHauaeTbed, 110 YKpaiHa MOBHICTIO BH-
3Hae Ha CBOIU TepuTopil Aito cT. 46 KonBeHii (111010 BUKOHAHHSI OCTATOUHHUX
pilieHb €BpoMENHCbKOro Cyay 3 NpaB JIOAWHU B Oydb-siKill crpaBi, B §Kill
BOHA € CTOPOHOI0) i 6e3 yKJaJaHHS cCleliaJbHOi Yroau — OPUCIUKILIIO
LIbOr0 CyAy B yCiX MHUTAHHSX, IO CTOCYIOTbCS TJYMAaueHHS i 3aCTOCYBaHHS
KounBenuii [14].

Binroni no HauioHanbHOi mpaBoBoi cucteMu Ykpainu KouBeHuUisi mpo
3aXMCT TpaB JIOAWHU i OCHOBOMOJOXHUX cBoOom 1950 poky yBiimmia sk
mxepeso npasa. OcoOJUBOro 3HAYeHHS [J151 HAL[iOHAJBHOTO CiMEHHOro 3aKo-
HOAaBCTBa 3 yacy partudikauii Had6yB posnin 2 KouBenuii «EBpomneidcbkuit
Cyd 3 TpaB JIOAWHW», AKUU, BJAACHE, i HAOIJUB HMOTr0o K (PYHKUi€H MpaBO3a-
CTOCYBAHHS, TaK i HagaB HOMYy CTaTyCy oprany mpaBoTBopuocTi, To6To Cyn
HaOyB MOBHOBaXKeHb TBOPUTH MpaBO, a HOro pilmieHHs HaOyJad CTaTyCy
mKepes npaBa. 3okpema, y cT. 32 KonBeHii 3a3HauaeTbes, U0 IOPUCIUKLIS
Cyny TMOLIMPIOETHCS HA BCi MUTAHHSA TJAyMauyeHHs i 3acTocyBaHHs KoHBeHLii
Ta MPOTOKOJIB A0 Hei, MogaHi HOMYy Ha PO3TJsf BiAMOBiAHO A0 CT.CT. 33, 34
i 47 Ta ct. 46, ockinbku norosipHi CTopoHH 3060B’SA3yIOTbCSI BUKOHYBATHU
octatoyHi pimeHHs Cyay B Oymb-iIKMX CIIpaBax, y SIKUX BOHU € CTOPOHAaMHU.
Y rtakomy Bunanky KoHBeHLisl Mpo 3aXUCT Mpas JIOAUHU i OCHOBOIIOJOXKHHUX
cBobon 1950 poky BBa)kaeTbCs MiKHAPOAHHM JOTOBOPOM Ta mepenbdadae
000B’s130K YKpaiHu BusHaBaTu pilieHHs Cymy $iK qKepesa OPUIUUYHOTO
nmpaBa Ta BUKOHYBATH pillleHHsI, BUHECEHI MPOTH Haloi Kpainu [8].

OnHak »KOOHUX TOJI0XKEHb CTOCOBHO IOPUAMYHOI cuiu mpakTuku Cyny, B
TOMY 4YMCJi i BUKOPUCTAHHS (3aCTOCYBaHHS) ii cymaMu §IK JxKepeJa MpaBsa,
KounBeHnuisi He MicTuTbh. Busnanus Ykpainowo npaktuku Cyny §iK mxepeJsa
npaBa y NpPaBO3aCTOCOBYIM MiIIBHOCTI 3[AiMCHEHO HEK 32 BJIACHOK iHILliaTH-
BOIO i MOCTABUJIO WLiJHH pSAN NMUTaHb, HA §Ki HAaTH OJHO3HAYHY BiANOBiAb
BesbMHU ckjaanHo. [lo-nepuie, npaktuka Cyny, Horo npaBoBi MO3HLii MOXKYTb
BiIPi3HATHUCH, CYNEPEeUUTH IMOJOXKEHHSAM HAaLiOHAJbHOTO 3aKOHOAABCTBA, B
ToMy 4McJai i nosoxenHsiMm KonceTutyuii Ykpainu, a TakoxX NpaBOBUM MO3HU-
uism Koncturyuittnoro Cyny Ykpaiuu [2, c. 18]. [To-npyre, Bin MoMeHTY pa-
tudikauii KonBeHuUii npo 3axucT npas JIOAUHU i OCHOBOMOJIOXKHUX CBOOOJ,
1950 poky icHye wijsa HM3Ka MiN3aKOHHWX aKTiB, 1[0 TependadyarTb KOHK-
pPETHI NMOBHOBAXKEHHS [NEePXKABHUX OPTaHiB Ta YCTAHOB, Kl 3alifHi B IpoLeci
3aCTOCYBaHHS MPAKTUKHW Ta BUKOHaAHHSA pilleHb Cyny §IK AXepeJsa Halio-
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HaJbHOTO TpaBa: Yka3 [Ipesunenta Ykpaiuu Bim 25 uepBHsi 2002 p. Ne 581
«ITpo mesiki muTaHHA 3AiHCHEHHS 3aXUCTYy MpaB Ta iHTepeciB YKpaiHU Ml
4ac yperyJiloBaHHS CIIOPiB, PO3IJVISLY Y 3aKOPAOHHUX IOPUCIUKLIMHUX Opra-
HaX CIpaB 3a ydyacTi iHO3eMHOTo cyb’ekTa Ta YkKpainu», nocraHoa Kaobi-
Hety MinictpiB Ykpainu Bin 31 tpaBHsa 2006 p. Ne 784 «IIpo 3axoau wiono
peanisauii 3akoHy Ykpainu «IIpo BUKOHAHHS pillleHb Ta 3aCTOCYBaHHS MpakK-
THKU €BPOMENHCHKOro CyAy 3 MpaB JIOAUHU», Haka3 MiHicTepcTBa IOCTHULIT
Yxpainu Bin 9 motoro 2007 p. Ne 44/5 «Ilpo saTBepakenHs [losoxeHHS
Mpo MpeAcTaBHUKA ¥ PSIAOBOTO YIOBHOBAXKEHOTO y cripaBax €BporneicbKoro
CyLy 3 NpaB JIOAWHHU i perioHanbHe BipnineHHsi CexkpetapiaTy YpsiioBOro
YIIOBHOBaXKEHOT0 y cripaBax €BponelcbKoro cyny 3 npas JIOAWUHU» Ta Hara-
TO {HLIMX.

Ha cporogni B ropuanuHiil Hayui iCHYIOTb Pi3HOMAHITHI TOYKH 30py, KOTPi
CTOCYIOTbCS HaHOI MpoOJeMaTHKU HocaimikeHHs. 3okpema, K. AnnpiaHoB 3a-
3Hauae, 1o piweHHss Cyay, B TOMY YHCJIi MO CIIpaBax, e AeprKaBa BUCTYMAE
BiIMOBigayeM, OMHO3HAUHO He € 00OB’SI3KOBHMMH [/ HalliOHAJbHUX MPaBO3a-
CTOCOBUYMX OpraHiB — Oes3nocepenHbo B cuay HopM KoHBeHLii ik HOpM
MixkHaponHoro npasa [1]. B cBoto uepry, B.Il. KoHonenko Bu3Hae 060B’si3-
KOBicTb pimienb Cyny a/si cyniB YKpaiHu, ajse He B SIKOCTi [IxKepeJsa Ipasa,
a mxepena taymadenHs [10, c. 134]. 3acnyroBye Ha yBary mosullisi THX aB-
topiB (C.II. TonoBartuit, A. O. CeniBaHoB), 1110 BU3HAIOTh, Y Pi3HUX Bapia-
Lisix, 060B’sI3KOBUH XapakTep MPaBOBUX MO3ULiH, C(hOPMYyJIbOBAHUX Y pillleH-
Hax Cyay, AJ5 BiTUYM3HSHOIO MPaBOCYIAS MPHU BUPILIEHHI CXOXKHUX CIIpaB
[4, c. 28; 18, c. 3].

OpnHak OifblIICTh HAYKOBLIB HamoJsirae Ha Ttomy, wo Cyn Jjudiie TJayma-
unTh HopMu KoHBeHIl, i Ha wiil migctasi piwenHs Cyny TpebGa BH3HaBaTH
npeueneHTamu Taymadenus |15, c. 8]. Sokpema, . M. Cynpyn 3a3Hauae, 110
B pes3yJbTaTi 3AidCHeHHs TJaymadueHHs HOpM KonBeHuii cami Hopmu HabOyBa-
I0OTb HOBOI'O PO3YMiHH$, LI0 BKa3ye Ha HeOOXiNHICTb 3aCTOCYBaHHS IeprKa-
BaMu — yuyacHuuaMu KonBeHUii il mpaBoBUX HOPM Yy BiAMOBiAHOCTI 3i
3MiCTOM, 1110 IM HafaHuH €BPOMENCHKUM CYIOM 3 TMpaB JIOAWHU K ayTeHTHU-
HuM iHteprnperatopom [19,c. 15]. Ha nymky I'. Kyua, piwenuss €spomneii-
CbKOIrO CyAy 3 IpaB JIOAWHHU, HA MiICTaBi AKOro 3aCTOCOBYIOTbCH 1 TJyMa-
4aTbCs HOPMM KOHBEHLii, € (h)OPMOI0 MpPELeAeHTHOr0 PaBa, 10 <PO3LINPIOE»
HopMaTUBHUU o6csaAr KonBeHlii, BOayawun HOBi 3arajbHOOOOB’SI3KOBi I0JIO-
x)enHs [12, c. 23].

Binbw uiTkime 3 npuBony maHoi npobJeMaTUKU c(hOpPMYJNbOBaHA MO3ULL
C. lIleBuyka, skl BKasye Ha Te, wo Cyn Bil camMoro MOMEHTY CTBOPEHHS
CTOITb Ha MO3MULil JOKTPUHU CYIOBOrO MpEeLedeHTY, MOCUJIAIUNCh Ha MoIe-
peIHIO MpeLedeHTHY MPAKTUKY y CBOIX pPILUIE€HHSX, OCKIJIbKU LS NOKTPUHA €
HaliiHUM iHCTPYMEHTOM 3aXHUCTy MpaB JIOAUHU Oe3nocepenHbO HA OCHOBI
Kougenuii. Baacue, npenienentrom yBaxkaeTbesi npunuun (ratio decidendi),
Akuil chopmysoBaB Cyn i BiAMmoBiZHO A0 sKOro BHUpilwleHo crnpaBy. Ha
BiAMIHY Bil KOHTUHEHTAJbHOI MPAaBOBOI CUCTEMH, A€ OCHOBHUM [2KEpeJsoM
NpaBa BBaXKaBCs 3aKOH, a Cy[Ii BUpiLIyBaJu CIPaBH, 3aCTOCOBYIOUM (PaKTH
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[0 HOPM, CYAAI B KpaiHax 3arajbHOTO IpaBa 3aCTOCOBYBAJIU (PAKTHU 10 MPHUH-
LUy, IKUH BOHU (hOPMYJIIOBAJIM MPU BUHeCeHHi pilieHHsi. CTPYKTYpPHO B Liel
MPUHLMUI BXOASATh HOPMHU CTATYTHOTO MpaBa, MoMNepeaHi NpeLeieHTH, JoriuHe
pPO3MipKOBYBaHHSI CYANiB, LUTATHU 3 JOKTPHUHAJBbHUX [KepeJs Tollo. e, 110
Hagae LbOMY MPHUHLUIOBI 000B’SI3KOBOTO XapakTepy, € HOro 3acTOCyBaHHS
Cynom mpu BHUpillleHHI iHIIMX CIpaB; iHaKlle BiH He € mpeliegeHToM. He
MOXKHa BBaxKaTH, L0 CYNOBHH MpelLeNeHT MiCTUTbCS B Pe30JIIOTUBHIA yac-
THHI pilleHHs, OCKIJIbKK BiH € OAHUM i3 3ac00iB MOTHBYBAaHHSI YXBaJE€HOIO
pilieHHsi, To6TO BiH BXOOUTb Yy MOTHBYBa/bHy 4acTuhy [21, c.226]. Icuye
TOUKa 30py, BiAMoBinHO o sKoi piieHHsi Cyny € mpelefeHTaMHd He B PO-
3yMiHHI QHTJIiIACHKOI NOKTPHUHH, a K CBOEPIAHUUA TEXHIYHHU MPUUOM MAJS
CTIpOILEeHHS po3rasny aHajoriynux cnpas [9, c. 13]. Kpim Toro, inwmi Hay-
KOBLi BKa3ylOTb Ha Te, LI0 HeMae HeOOXiIHOCTi pPO3BHBATH CyMepeyKky i3
MPUBOAY BU3HAHHS npakTuku Cyny B3arasi SKUM-HeOyIb HKepesoM, OCKiJb-
KH, SIKLIIO0 3aKOHOHABCTBO YKpaiHM B LUMPOKOMY PO3YMiHHi LIbOrO TepMiHa
Oyne npuBedeHe y BianoBigHicTh i3 KoHBeHLi€l0 W MPaKTUKOIO AisiIbHOCTI
Cyny, To Heo6XinHOCTI B mpsiMOMy Tocu/JaHHi Ha Hopmu KoHBeHLii He OBUH-
Ho 6ytu [20, c. 38].

[Ipn ubomy KOIHa 3 HaBeleHMX HAYKOBUX MO3ULIH He € N0 KiHUS mepe-
KOHJIMBOIO [JIs1 TOTO, 1100 CTBEpPAXKYBAaTH, L0 3 HAYKOBOI TOUKH 30py Ipak-
THKa €BpONelcbKOro Cyny 3 MpaB JIOJWHU HE MOKe BBaxKaTucs 000B’3KO-
BUM J’KepeJioM MpaBa [Js HallioHaJbHOI mpaBoBoi cucteMmu. [Ipuiinarrsa
crielliaJbHOTO 3aKOHY B YKpaiHi, 110 BU3HAB MPaKTUKY €BPONEHCHKOT0 CYyLy
3 NpaB JIOAWHU JXKepeJsoM IpaBa, IOKU IO He CIPUYHUHUJIO AOCUTHb CYTTE-
BOI'0 3aCTOCYBAHHA L€l MPAKTUKU HALIOHAJBHUMU IIPABO3aCTOCOBUUMU OpPra-
Hamu. OnHak neprkaBH, sKi npuenHanucs no KoHBeHuii mpo 3axucT mpas i
OCHOBHHUX CBOOOJ JIOAWHHU, BU3HABIIM 000B’SI3KOBIiCTb pillleHb €BPOMEHCchKO-
ro CyLy 3 Ipas JIOAWHHU, TAK UM iHAKLIE [TOBUHHI CIIPUUHATH HOTO NMPAKTUKY
Ta Ha 3aKOHONABYOMY piBHI BperyJ/IoBaTH NMHUTaHHS, MOB’si3aHi 3 ¢GopMoIo
npaBa, y sKid BOHU BIPOBAMKYIOTbCA B IX NPABOBI CUCTEMH.

B cynoBiil mpakTuui YKpaiHu BiLOMi BUMAAKH, KOJU YKPaAiHCbKi CyIH
nocusanucst Ha npakTuky Cyny siK Ha [AXKepeJsio MpaBa TP BUHECEHHI
pienb. Tak, cymoBa kKoJjerig MuKoJaiBCbKOTO amneqsiliiHOro Cydy BHeplie
B YKpaiHi npu po3rysili KacaliliHoi CKapru y UMBiJbHIA clpaBi KepyBaJacs
nosoxkeHHsAMU cT. 10 KoHnBeHuii Ta pilleHHaM €BponelcbKoro cyny 3 mpas
monuau y crnpasi Jlinrenc npotu Acrtpii. Koncturyuitnuit Cyn Ykpainu
BIleplle MOCUJMAETbCS HA pilleHHST €BPOMENHCHKOTO Cydy 3 TpaB JIOIUHHU Y
crpaBi mpo cMmepTHY Kapy [16]. Ase y MoTHBYBasbHill yacTuHi pilieHHS TPO
saomamkenns rpomansH Big 10 »koBTHa 2001 p. mpeleneHTHe MpaBO 3acTo-
coByeThbcsl y TpamuuinHiit dopmi — Koncturtyuilnuit Cyn mnocusaetbcs Ha
KOHKpeTHe pillleHHs €BpomeldcbKoro cyay 3 mnpaB Joauan — <«Jxe#dMc Ta
igmi mpotu Crnosydyenoro KoposiBetBa» Bim 21 motoro 1986 poxky [17]. o
toro Xk y 2004 p. BCY, rpyHTylounch 06e3nocepeiHbO Ha MPUHLMII Bepxo-
BeHCTBA Mnpaa, 3000B’s13aB LIBK npu3HauuTu moBTOpHE roJoCcyBaHHS 0 BU-
6opax [Ipesunenta Yxkpaiuu, sike 6e3nocepennbo He OyJjo nependaueHe 3a-
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koHoM Ykpainu «IIpo Bubopu Ilpesunmenta Ykpainu». loremep B omy0-
JIIKOBAHUX pillleHHSX CYIiB YKpaiHH 3 BUOOPUMX CIOPIB MiCTUTBCS JIHLIE
onHe piweHHs (amensinidHoro cyny MukosaiBcbkoi objacti Bin 8 ciuns
2002 poky), nssi oO6rpyHTyBaHHS sikoro 0yJjo BuKopucTaHo pimenns Cyny 3a
cnpaBoto Matbe Moan i KuepBo mnporu besnbrii, BuHecene y 1987 p.
[7, c. 84].

Y LUbOMY KOHTEKCTi LiKaBO 3BEepPHYTHCS N0 NPAaKTHKH {HIIMX AeprKas.
3aranoMm cboronHi pimleHHsi Cyay CTaHOBJISATb MPUHAUMHI NOKTPUHAJbHE
mxepeao nis 6inbmocti kpain Pagu €Bponu. Binbuie Toro, 3Baxkawouu Ha
aBTOpUTeTHICTh pileHb Cyay, BOHHM BCe yacTillle CTAlOTb OCHOBOWO [Js1
NPUUHATTS pillleHb {HIIMMHM CYJOBUMH iHCTAHUiSIMH, i HaBiTh CydaMu KpaiH
— He uJjeHiB Panu €pponu. Tak, HemooauMHOKiI BUMNAAKU 3BEpPHEHHS M0
pimrenb Cyny, 3okpema ®Penepanbuum cymom CIIA nasi MmotmBauii cBOiX
piliensb [4, c. 14].

Ortxe, y molykax NpaBOBUX pillleHb HalliOHAJbHUMU CylaMU MpPaKTHKa Ta
pilieHHs €BpomnelchbKOro Cynay 3 MpaB JIOJUHU MOXKYTb BUSIBUTHCS HaA3BU-
4alHO KOPUCHUMH, Oisblle TOro, HesaMiHHHMMHU. Lle 30BciM He o03Hauae, 110
Cynd YKpaiHU NpHU BUPILIEHHI TUX YM {HIIMX KOHKPETHUX CIpaB MarTb 00-
MeXyBaTHCSl TMOCUJIAHHSIMU Ha pilleHHss €BpoONedcbKoro cyny. AkKe BOHH
iCHYIOTb y €IHOCTi 3 moJsiokeHHsAMU camoi KoHBeHLii, a ocTaHHi B CBOM
yepry MaimTb BUKOPHUCTOBYBATHCS B CHUCTEMHOMY 3B’§I3KY i3 3arajbHUMHU
NpUHLMUIIAMU NpaBa Ta noJjoxkeHHsaMU KoncTutyuii Ykpainu.

BucHoBKkHM i nepcnekTuBa nojaagblinx po3poodok. [lincymoByroun BukIa-
JleHe, MOKHa TMPUMYCTUTH, L0 BiAMOBa Bil BUKOPUCTAHHS MpakTuku Cyny
HallioHAJIbHUMHU CydaMHu KpaiH — yuacHULb KoHBeHLii MOXKe MOCJYKUTH
TOMy, L0 PO3IJsAA CIpaB y LHUX CyAax LIOA0 MOPYLIeHUX NpaB i cBOOOX
JoavHu He 6yne Bianmosimatu mpaktuui Cymy. A 1e, y CBOW0 4epry, MoxKe B
nonafbloMy 306iAbLIKMTH KiabKicTb pilmleHb Cyay, BHHeCEHMX MPOTH LHUX
KOHKPETHUX [epKaB, a BiATaK — i 0OCArW BUIJIAT MPU3HAUYEHUX KOMIIEH-
cauiii. lluM ninkpecsroeTbcss HeOOXiAHICTh MPUBENEHHS Yy BiAMOBIAHICTH 10
KouBenuii Ta npaktuku Cymay He TiJbKH HalliOHAJbHOT'O 3aKOHOMABCTBA.
Tomy nurtanHsi npo nmpeueneHTHUH xapaktep pimenb Cyny B mepkaBax —
yuacHuLX KOHBeHLI] MOBUHHE PO3TJISAATUCS 3 ypaxyBaHHSIM MOLIMPEHHS U
3poctatuoi posi npeueneHtiB Cyny sK OJHOTO 3 AXKepeJs MpaBa Ha €BPO-
NMelcbKOMYy MPaBOBOMY MPOCTOpPi, 30KpeMa U y KpaiHax, L0 HajuexxaTb ado
TSKIIOTh 70 pOMaHoO-repMaHcbkoi mpaBoBoi cim’i [15, c. 11].

[Ipu upomy mpakTuKy E€BpONEHCbKOro Ccyay 3 Mpas JIOAUHU CJIiL PO3TJsi-
JaTH K [2KepeJio Mpasa IJis HalLiOHAJbHOI IPABOBOI CUCTEMHU Ta 3a OPUIUY-
HOIO CHUJIOK CJIiI PO3MICTUTH OApasdy Micas MiKHAPOAHUX HOTOBOPiB, 3rOLy
Ha 000B’I3KOBiCTb SKHUX HanaHo BepxoBHowo Panoto Ykpainu.

BripoBamkeHHs MpakTUKK €BponelcbKoro cyny 3 MpaB JIOAUHU B HaLio-
HaJIbHY TPaBOBY CUCTEMY HAJacCTb 3MOTY IMOCHJUTH yxKe C(OPMOBAHUU Me-
XaHI3M 3aXHUCTy IIpaB Ta OXOPOHIOBAHUX 3aKOHOM IHTepeciB MiXKHapOJHUMHU
CTaHIapTaMyd Ta HOpMaTuBaMu. TuM Oinblie, 1110 BU3HAHHSA pilleHb €Bpo-
MEeUCBKOTO Cydy 3 MpaB JIOIUHU IXKEPeJoM IIpaBa € HeBiABOPOTHUM IIpOLie-
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COM ajfanTallii HauioHaJbHOTO 3aKOHOJAABCTBA ¥ KpaiHu 10 3aKoHogaBcTBa €C
y BUIJISAI BUOAHHS 3aKOHOJABYMX HOPMATUBHHUX aKTiB, fIKi I'PyHTyBaJjaucs O
Ha BianosigHux Hopmax npaBa €C. o Toro > MM HiATPUMYEMO MO3HULIIO
O. B. ConoBiioBa 3 MpuUBOAY TOTO, 110 HAA3BHYAHHO aKTyasJbHUM 3aBIAHHSIM
c/if BBaxkaTu po3poOky ta npuiHATTa [Lnenymom Bepxosuoro Cyny Ykpai-
HM CrelialbHOi MTOCTAaHOBH, sKa Oy/aa Ou mpucBsiyeHa npobJeMaTHli 3acTo-
CyBaHHfl Ta BpaxyBaHH$1 pimleHb Cyay y HauioHaJAbHOMY mpasi. ¥ Taki#
MOCTAHOBI ¢Jif c(hOpMyBaTH CBOEPiINHUNA HALIOHAJbHUH CTAaHAAPT YyCTasJeHOl
npaktuku Cyny, 3acTocyBaHHS $IKOi 3a6e3MmeuyBaTUMETbCS MPOLeCyaqbHUMU
MIOBHOBAKEHHSAMU U aBTOPUTETOM BHILOTO yKpaiHChbKOro cymy. A 1e omoce-
pEeIKOBAHO CMPUSITHME BHUKOHAHHIO YKpaiHOow ii Mi>KHApOAHMX 3000B’sI3aHb
3a KoHBeHUi€lo i 3MeHIIyBaTUMeE BipOrifHICTb BU3HAHHS pillleHb YKPAiHCbKUX
CYHiB TaKUMHM, 11O MOPYIIYIOTH Ui Mi>KHApOJIHi 3000B’I3aHHS.
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HOpuniun B. JI. lpaktuka €BponeiicbKoro cyay 3 npae JIOJWHU 1K J2KepeJso npasa:

KOJi3iT y HalioHa/JbHOMY 3aKOHOAABCTBi Ta WWIISAXW X BUpimieHHss. — CraTTs.

CraTTs mpucBsiUeHA PO3TJSALY TEOPETHYHHX Ta MPAKTHYHHUX aCleKTiB I1040 BH3HAHHS

MpakTUK® EBPOINENChKOro Cyny 3 MpaB JIOAWHU JPKEPEJOM TpaBa y HalliOHAJIbHOMY 3aKOHO-
naBcTBi. BKasaHo Ha KoJi3iliHMH XapaKTep HOPM HalliOHaJbHOTO 3aKOHOAABCTBa Ta 3arporo-
HOBaHi LIJISIXM BUPiLIEHHS BKa3aHUX MpobJeM y HayKoBid cdepi, mpaBOTBOPUill Ta mpaBo3a-
CTOCOBHIH HiSI/IBHOCTI.

Katouosi carosa: EBpoNedcbKUi Cy1 3 paB JOIWHU, KOHBEHIIiS PO 3aXUCT TPaB JIOAUHH

i ocHOBOMOMOXKHUX CBOOOJ, pillleHHs E€BPOMEHCHKOro Cyny 3 TpaB JIOIUHH.



B. I. Opuuwun. MNpaktuka €CIIJ1 ak nxepeno npasa 55

AHHoOTAUMU4

Opuuwun B. []. Tlpaktuka EBponeiickoro cyaa no npaBam uyesoBeKa Kak MCTOYHMK
npaBa: KOJIIM3UU B HALMOHAJIbHOM 3aKOHOJATeJbCTBE U MYTH UX pa3pelieHusi. — CraTbs.

CraThsl mocBsillleHAa PaCCMOTPEHHIO TEOPETHUYECKUX M NPAKTHYECKHX ACMeKTOB OTHOCH-
TeJIbHO MPU3HAHUSA MPAKTUKK EBPOMEHCKOro cyna mno npaBaM uYejJoBeKa UCTOYHHKOM TIpaBa B
HallMOHAJbHOM 3aKOHOAATeNbCTBe. YKa3aHO Ha KOJJIM3UOHHBIA XapaKTep HOPM HaLMOHA/bHO-
ro 3aKOHOJATeJbCTBA M NPENJOXKEHbl MyTH pa3pelleHHUs] YKa3aHHbIX NpoOJeM B HayuyHOH
cepe, NpaBOTBOPUYECKOU U MPABONPUMEHUTENbHOU AESATENbHOCTH.

Karuesoie carosa: EBpomnelickuiél ¢y 1mo npaBam desjoBeka, KOoHBeHLHUS O 3alllMTe MpaB
YyesJi0BEKa U OCHOBHBIX CBOOOM, pelleHusi EBpomelickoro cyna mo npaBaM udeJsoBeKa.

Summary

Yurchyshyn V.D. The practice of the European Court of Human Rights as a
source of law: conflict in national law and their solutions. — Article.

The article deals the theoretical and practical aspects of definition practice of the
European Court of Human Rights source of law in national legislation. In article is shown
nature of conilict with national law and given the ways how to solve these problems in
the scientific area, legislation and enforcement activity.
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