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OCHOBOMOJIO)XHI MPABA JIHOJIUHU:
CYYACHI MO3MLLI] MPABOCJABHUX LIEPKOB
POCIT TA YKPATHHM

BcerynHi 3ayBaru. B3aemos3B’si3ku mpaBa (30KpeMa, OCHOBOMOJIOXKHOTO,
«IIPUPOAHOrO» MpaBa JIOAUHUA Ha BUOIp i BiibHEe BHpaKeHHS CBIiTOIVISALY) Ta
peJirii, B3aEMOBIJIMBU Pi3HOMaHITHUX KOH(ecCil Ta HaUuiOHAJbHUX AePKABHO-
IOPUAMYHHAX CHUCTEM HEOJHOPA30BO NOCJIIXKYBAJUCh Y Cy4YacHId yKpaiHCBbKiH
3arajbHOTeopeTHUHil topucnpyneHuii [1—4]. Hosoro iMnysabcy nias nonasb-
IMX TAaKUX HAYKOBHUX IOLIYKiB HAJa€ yXBajieHA IPOTATOM OCTAaHHBOIO Iecs-
TUPiyus BULIMMH {HCTAHLiSIMA MPaBOCJAABHUX LIepKOB y neskux Kpainax CHJI
HU3Ka JOKYMEHTiB, MPUCBAYEHUX BUCBITJEHHIO CTABJEHHS Li€l TiJKU XPUCTH-
SIHCTBA 10 NpoOJieMaTUKU MpaB JIOAUHU. [IpUHHATTS LUKMX NOKYMEHTIB He €
BUIAAKOBUM.

SIk Bimomo, akTyaJi3alisi o3HaueHoi MpoOJeMAaTUKH HUHi CTAHOBUTb OJHY
i3 Cy4aCcHMX TEHIEHLid CBITOBOrO PO3BUTKY, Yy TOMY YHCJI — PO3BUTKY
CyCHiJIbCTBO3HABCTBA.

He pearyBatu Tak uu iHakule Ha Hei, HaYeOW He MOMiYaTH ii He MOXKYTb,
30KpeMa, U KepiBHi opraHu TpaguLiHHUX KOH(eci#. Amke KOXHa 3 HHUX,
nparHyuu He TiJbkKu Oomail 30epertu, ane U 30iJAbIIUTH KiJbKiCTb CBOIX
NPUXUJIBbHUKIB, 3MYyLI€HA WIYyKAaTH U IMPONOHYBATH CBOI, CYTO peJIiriiHi,
BiAMOBiAi HA Ti HarasbHi Mpo6JeMHU, HA Ti HOBiTHI BUKJUKH, 3 IKUMH 3ilITOB-
XY€E€TbCS HHUHILIHE MOKOJIHHA JIOAed —sK THX, XTO peJiriiHO BipuUTh, Tak i
THUX, XTO HepeJirilHo BipuUTb (30Kpema, W aTeicTiB).

Ocb i npaBocaaBHi HepkBU B Pocii Ta Ykpaini Ha mouaTky TpPeTbOTO
TUCSYOJITTS H.€. TeXX 3BEpPHY/NUCh Oe3nocepelHbO N0 NPaBOJIIOJUHHOI IpO-
O6JeMaTUKU Ta y cepii JOKyMEHTIB BHKJAJAd CBOI IMO3HUILI0 CTOCOBHO OCHO-
BOIOJIOXKHUX MpaB JIOAWHU Ta iX peaJdiszauii. [lo Takux N1OKyMeHTIB Ha/eXXaTb
Hacamnepen: OcHoBu couianbHoi KoHUenuii Pycekoi [IpaBocnaBHoi LlepkBy,

OCK), Hexnapauis npo npasa i rigHictb Jogunu, npuiinata X BcecBiTHiM
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Pycbkum Hapomnum Co6opom 6 kBitHa 2006 poky, Ta OcCHOBU BUYEHHS
Pycbkoi [IpaBocsnaBnoi LlepkBu mnpo rigHicTb, cBoOOAY i MpaBa JIOAUHH,
OcHoBHU BueHH$). [l aneKBaTHOrO PO3YMiHHSI OCTAHHBLOT'O JTOKYMEHTa BaXK-
JUBe 3HAaueHHs Mae BuroJjouieHa Ha Apxiepericbkomy Co6opi momosinb To-

nimmaboro Mutponosaunta CmogeHcbkoro i Kanininrpancbkoro (Huni — Ilat-
piapxa MockoBcbkoro i Bciei Pyci) Kupuasa, B skifi 06rpyHTOBYBaBCS MPOEKT
OcnoB BueHHs [7] (mani — JlomoBinb).

Bigomuit Buenu#t B. A. BaunHuWH, KOMEHTYIOUM TIPHUCBSIUEHY 3HAYHOIO
Mipor npoGJsieMi npas JIOAWHU nonepenHto nonosinb Murtponosnura Kupuia
Ha X BcecBitHbomy Pycbkomy Hapomnomy Co6opi, BindHauas: «Bxke cam
Toi ¢akTt, wo Pycbka [IpaBocnaBua LlepkBa B 0cobi omHOro 3 ii BHULIUX
iepapxiB B3sisa Ha cebe MpaLlo BUCJAOBUTUCH 3 Li€l MpoOJeMHu, CTaB MOIIE0
abcosoTHO HeOyBasow. 3a BCIO POCifichbKy icTopito e OyB Mmeplinil BUMAL0K
nyOJIiUHOrO AeKJapyBaHHS LEPKOBHOI MO3ULIi CTOCOBHO MPoOJieMH, KA HiKO-
JIU He BXOAMWJA A0 KOJa TEOPETHUYHHUX IHTEepeCiB PYCbKUX IPABOCJIABHUX
6oroc/ioBiB i, TUM OiJblie, IePKOBHUX iepapxiB» [8].

B ycix HasBaHHX NOKyMEHTax OCHOBHY yBary NpHUAiJIeHO, siCHA piy, came
MpaBOJIONUHHIA TeMaTHli. 3BepTae Ha cebe yBary i Te, 110 Y HUX BUKOPHU-
CTaHi ¥ CyTO IOPUAUUYHI TEPMIiHO-IIOHATTSH, AK-OT: KIOPUIUYHA CUCTEMa», «3a-
KOHOIAaBUi HOPMH», «3aKOHOHABYa IiHILiaTUBa», <«IPaBOBI aKTU», «3a-
KOHHICTb», «CYyMOBi pillleHHs1», «MpaBOBUH HirijmiaM» Ta iH. [IpuHuMnoBo
BAXKJMBOIO € U Ta 00CTaBUHA, L0 Y LUX JXKepeJsax BiLoOparkeHO Mo3uLii cy-
yacHOTO TpaBocsaB’si (rmepenoBciMm B ocobi Pycbkoi [IpaBocaaBhoi IlepkBu)
(mnani — PIILL)) cTocOBHO B3a€MOBIJIMBIB OCHOBOIOJOXKHUX (<«ITPUPOIHUX>)
IpaB i MO3UTUBHOIO, AEP2KaBHO-IOPUIMYHOIO IpaBa, 3 OJHOro OOKy, Ta Ipa-
BocJaB’sl, 3 iHworo. ToMy Taki MOKyMeHTH He MOXYTb JHILATHCh 11032 YBa-
rOI0 3arajJbHOTEOPETUYHOrO0 MPaBOAEPKABO3HABCTBA.

CyTTeBUM € TakoX i Te, 10 npobJeMaTHKa MpaB JIOAUHA HUHI CTaHO-
BUTb, SKIIO MOXKHA TaK BUCJOBUTHUCH, TOU «JIAKMYCOBHUH Malmipelb», KOTPUH,
MOXKJIUBO, BEJIbMHU pPebe(PHO BHUABJSAE COLiAJbHY 3HAYUMICTb Cy4aCcHOro Mpa-
BoCcJaB'st (a BTiM, i O6yab-siKoi iHIIOI peJririi).

OTox 3 UMX MPHUYMH, a TAKOXK BiArykywouuch Ha 3akauk PIILL no «Bu-
BUeHHsI # o6roBopeHHss» OCHOB BUeHH$, ClpoOyeMO MpoaHaJsi3yBaTH Ha-
caMmIepen OCTAaHHIM NOKYMEHT, OCKIJbKM BOHA BBaxaJ/jia MO0 TOJOBHUM
3aBIAHHAM <«HarafaTH OCHOBHi IOJIOKE€HHS XPUCTUSHCBKOIO BUEHHS IIPO
JIONWHY U OUIHUTH TeOpilo MpaB JNIOAUHU Ta 11 3AIHCHEHHS Y XUTTi» (mpe-
ambysa).

[paBoaoauuHi no3utuBu y aoktpuHi PIILL. IlepenoBcim chin Bin3Hauwu-
Td, Wo B OcHOBax BYeHHS OiJbll-MeHI aAeKBaTHO BiATBOPEHO HAa3BH, OC-
HOBHi pi3HOBHUIOM Ta U, 3peLITO0, 3MIiCT (PyHOAMEHTaJbHUX MPaB i CBOOOM
monuHu. TyT iaetbes i npo neBHi (i3nyHi, 0COOUCTICHI («TPpOMaAsHCBKi») Ta
MOJIiTUYHI MpaBa (30KpeMa, Ha XKUTTs, cBoOOAY COBicTi, cBoOOOLY c/oBa), i
Mpo MpaBa CoOliaJbHO-eKOHOMiYHi, a TaKOoX Mpo KoJeKTHBHI npasa. [loneky-
M 3a3HAUAKOTbhCS TAKOXK MiACTABU [JIS1 MOXKJUBOTO OOMEXKEHHS MpaB JIIOIHU-
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HU (CKaxiMo, HeoOXimHicTbh 3axucTy barbkiBliMHU, 30epekeHHS MOpaJb-
HOCTi, OXOpOHA 3[0pOB’Sl i 3aKOHHUX iHTepeciB rpoMajsiH, MoNeperKeHHs
ab0 pO3KPUTTH 3J0UMHIB i 3ailicHeHHs mnpaBocynass (OCHOBU BUeHHS,
n. IV.7). HeBaxkko momiTuUTH, 110 OCTaHHI TBepIXKeHHS 306iraioTbcs i3 BiAmno-
BiITHUMU [OJIOXKEHHSIMU BCECBITHIX Ta €BPONEUCbKUX MiXKHAPOAHUX AKTIB 3
npas JIOAUHU CTOCOBHO OOMeXKeHb TaKHX IpasB.

Y npeamOyni OCHOB BYEHHS NPAMO KOHCTATYEThCS TJIOOANBHICTD, IIO-
BCIOAHICTb {HCTUTYTY INpaB JIOAUHU B cydyacHHUx ymoBax. | y [omnosini Bu-
3HABaJIOCh, L0 «IIpPaBa JIOJAWHU — L€ Ta PeaJsbHiCTh, 3 KO HAM JOBOIUTH-
Cs MaTd ClpaBy, XxoyeMo MU Toro uyu Hi. CyyacHa JIOJAWHA He TiJbKU XKUBE
B paMKax CYCIIJIbHO-IEePKABHUX IHCTUTYTIB, 3aCHOBAHUX Ha MpaBax JIIOAUHH,
ajie ¥ BimuyBae Ha coOi BIJIMB CBITOTJSANY, MOPOMKEHOTO L€ iIe€0».

Bax/muBUM € U Te, 110 y LbOMY JOKYMEHTi 4iTKO HaroJolyeTbCsl HA TOMY,
10 TiOHICTb JIIOAMHH, I IpaBa OPraHiYHO MOEAHYIOTHCHA 3 1i BiANOBiIAJbHI-
CTIO, 3 BUKOHAHHSAM Helo 060B’s3KiB nepen iHWHUMU (OCHOBU BUEHHS, MyHKTH
1.2, 1.5, 1IL.4, 1V.9).

3acayroBye Ha 0e3yMOBHY MiATPUMKY BuroJsoiieHuis B OcHOBaxX BUeHHS
Hamip PIILI «...peBHO — He TinbKM Ha cj0Bax, aje U Ha Hijli — MiKJyBaTUCH
npo 36epexkKeHHsI MpaB i TiAHOCTI JIOAUHU», TUM Oijblle, 110 €y Cy4aCHOMY
CBITi MpaBa JIOAUHU HEPIAKO MOPYLIYIOTbCS, a il FiAHICTL HEXTYETbCHA He
TiJIbKM [Oep2KABHOK BJANO0I0, ajle ¥ TpaHCHALiOHAJbHUMHU CTPYKTYpPaMH,
cy6’eKTaMM €KOHOMiKH, MCEeBHOPEeJIriiHUMU TpynaMHu, TEPOPUCTUUHHUMHU Ta
{HIIMMHU 3JOYMHHUMM YIPYNOBAHHAMHU» (MYHKT V.2).

[IpukmeTHOIO 0Cc06aUBicTIO OCHOB BUeHHS € TMpsIME BU3HAHHS Yy HUX
CBITCBKOCTi, CEKYJISIPHOCTI iHCTUTYTYy OCHOBOIOJIOXKHHUX TPaB JIIOIUHU. AmxKe
TyT O0(ilUiMHO BHU3HAHO, IO ifes MPaB JIOIWUHU Ta W CaMmi Ui NMpaBa KOHCTH-
TyhoBaHi He borom, He HanexaTb N0 sBULL OoroBcTaHoBJaeHUX (OcCHOBU
BueHHs1, nyHKT II[.2), a gk, koncratoBano y JlomoBini, 3anosuueni «y 3ax-
iIHUX HapoOAiB HA OCOOJHMBOMY CBITOTJISAHOMY I'PYHTI W 3a O0COOJMBHUX iCTO-
pUYHUX yMOB». Bijblie Toro: y Hill BOHH BU3HAIOTbCS «iHOPOJHHUMH» CTOCOB-
HO npaBocsaBHoi Tpamuuii. ¥ [onoBini BinBepTO BUroJolyeThcs Take: «He
MOXKHa CTBEPJKYBaTH, W10 NpaBa JIOAUHU € OO0KECTBEHHUM YCTaHOBJEH-
HAM»; HACNpaBAi iX «BUUHALLIHA JIIOIU>.

Y 3B’S13Ky 3 LMM He MOKHa He BiJ3HAUWTH, 110 lle MOJOKEHHS SBHO CY-
nepeuntb OCK, ne 3asHavasnoch, 110 ifes HEBil'€MHUX MpPaB JIOJUHU «3ac-
HOBaHa Ha 6i6aiiHomy BueHHi npo gaoauHy» (OCK, nynkt IV.6). (HaBpsan uu
€ BUIMAJKOBUM i Te, L0 cepell caMuX po3poOHUKiIB OCHOB BUEHHSI BUSIBUJIUCH,
IK cKa3aHo y Jlonosini, «pi3HOMHUC/EHHS»B NpoLeci NiATOTOBKU LIbOIO NOKY-
MEHTa.

BriMm, y posrasayBaHOMYy NOKYMEHTi BOAHOYAC CTBEPIKYETHCS, LIO MIJS
PIILL onikyBaHHSl MpaBaMu JIOAWHU, IPABO3aXUCHA HiSJIbHICTb HE € TKUMOCh
HOBLLIECTBOM, 110 Li€l0 AiSMBHICTIO BOHA 3alMaJjacs 3i «CTapodaBHiX yaciB»
(OcHoBu ByeHHs, nyHKT V.1, JlomoBinb).

To uuM ke MOXKHA MOSICHUTH, L0 BXKe HEBAOB3i Micsas 0QilliiHOr0 BU3HAH-
Hs1 (B OCK) 6oroBcTaHoBJ/eHOCTI npaB i cBo6oa JtoauHN y KepiBHULUTBI PIILL
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B3flJ1a TOpPy NPOTHJIeXKHA MO3ULis: BOHU MalOTb He OOKECTBeHHe, a CYTO
JIIOICbKE TMOXOMXKEHHS?

3 orssigy Ha 3arajoM AOCHUTb CKENTHYHY HasalliToBaHicTb OCHOB BUeHHS
1010 CY4acHOI CeKYJspHOI KOHUeMNUii npaB JOAUHU (Le Oyne MpoaeMOH-
CTPOBaHO naJi), BiAMOBiAb Ha MOCTaBJEeHE 3aMUTaHHS HAMPOLIYETbCS TaKa:
o3HaueHa 3MmiHa no3uuii PIIL[, Mox/iuBO, 3yMOBJeHa MparHeHHSM ii HHUHill-
HbOTO KepiBHHULTBA MOCJAA0UTH BHYTPILUHbOPEJITiiHI KOHLIENTyaJ/ bHi Meperno-
HU [J18 KPUTUKHU TAaKOi KOHLIEILIl.

[Ilo#iHO cxapakTepu3oBaHa panukaabHa TpaHcdopmauis norasaiB PIILL
CTOCOBHO OIHOTO 3 HAATO BaXKJHMBHUX ACIMEKTiB BUEHHS MPO JIOAUHY CIPUUHU-
HUJI2 ¥ HHU3KY IHLUMX CYNEePEUYHOCTEH Ta, K BUIAAETHCS, NELI0 OAHOOIYHHUX
OLLiHOK, fIKi MOkHa no6auuTu B OcHoBax BueHHsl. CripoOyeMO PO3TJISIHYTH iX
neTaJbHilIe.

Tak, He MOXKHa He 3BepHYTH yBary Ha Te, 1110 NPOrPEeCHBHE, 3arajbHOTY-
MaHICTUYHE 3HAYEHHH IHCTUTYTY OCHOBOIIOJOXKHUX MPaB JIIOAUHU SKIIO U
BU3HaeThbCcsd B OCHOBAxX BUEHHS, TO NOCUTb CTPUMAaHO, TaK 6U MOBHUTH, TJIYXO.
(Xiba 110 He eOWHUU HaBeJeHUU y LbOMY AOKYMEHTi MPUKJIAL CXBaJbHOI
OLIiHKH IIpaB JIIOJUHU CTOCY€ETbCH JUlIe Tiel iCTOpUYHOI CHUTyalii, KOJHU IO-
CHJIaHHS Ha HUX BUKOPUCTOBYyBaJocCchb 3amias nporectyBanHsg PIILL nmportu
MeBHUX YTUCKIB NMPaBOCJABHOI LIEPKBU 3a PaAsHCbKUX YaciB).

B OcHoBax BYeHHSI aHi CJOBOM He 3rajgaHi U He OLiHEHi MO3UTUBHO
(¢yHnameHTa bHi ckaanoBi MikHapoaHoro 6i/as Mpo mpasa JIOAUHU (30Kpe-
Ma, 3arajbHa AekJaapauisa npas gawoauHu 1948 poky, MixHaponHi nakrtu
OOH 3 npas qwonunu 1966 poky, €Bpornelicbka KOHBEHLIisl PO 3aXUCT MpaB
JIIOJIMHH i OCHOBOMOJIOKHUX cBOO60oA 1950 poky Ta iHwI mXxepesa MiKHapon-
HUX CTaHAAPTiB Takux Mpas). | UM He TOMy, LIO y »KOZHOMY 3 HUX He 3ra-
nyeTbcsi Bor uu iHIIKMH MO3acOLiyMHUH «TBOpPeLb» MpaB JIOIUHU?

HatomicTe HalibGinbwy yBary B OcHOBax BYeHHSI MPHUAiIIEHO THM CHUTYya-
LisIM, KOJIK Mi»K TAaKUMHU CTaHAapTaMu (Oi/lblIiCTh KUX BiATBOPEHO Y KOHCTHU-
TyuidHOMy # OixkyuoMmy 3akoHomaBcTBi Pocii, YkpaiHu Ta iHIIUX AeMOKpaTHU-
HUX Jep»KaB) Ta HaCTaHOBAaMHU MpaBocJ/JaB’s (sicHA pidu, B iX OPTOMOKCANbHiH
intepnperauii PIILL) cnocTepiraioTbcs 3MiCTOBHI p030iKHOCTI. ¥ TaKux
Bunankax llepksa Bumarae kepyBaTUCS I TPaOULLHHUMHU PeJIriHHUMHU MO3HU-
LisIMH, HaBiThb SKLIO O Lle TMPU3BEJO N0 ITHOPYBAHHS TUX MPaB JIOAUHH, SKi
3aKpilieHi y 3rajaHux cTaHaaprax i, BIANOBIAHO, Yy HALiOHAJbHOMY 3aKOHO-
naBcTBi. Amke, 3a i1 ysSIBJeHHSIMH, He MOJIOXKEHHS XPUCTUSHCHKOI peJtirii cJtim
rapMOHiI30BYyBaTH 3i CTaHAApTaMH{ IpaB JIOAWHHM, a HABMAKU: OCTaHHI Tpebda
ysromkysatu 3 Heto (Ocuosu BuenHnsd, mn. IIL.1; II1.2). Onne caoso, penirisa
Ma€e BUBHMILYBATUCh HAJ MpaBaMH JIOAMHU. [X Teopis Ta nmpakTUKa 3[iHCHEH-
HSl J€KOTPHUX 3 HUX MOXKYTb HecTH, Ha norasa PIIL[, ne6e3neky, mkony npa-
Bocsap’to (m. I1.2).

[lpoGaema cynepeuHocteit. Taka nmosuuis PIIL] cnpuunnuiacs no HU3KH
OYEeBUIHHUX CcymepeuHocTel mpu BukJaai B OCHOBaxX BUeHHS NESIKUX TPaBo-
monuHHux croxetiB. Tak, PIILL, 3 ogHoro 60Ky, Bu3Hae cBobomy BUOOpPY
cBiTorsisany, ceobony nmymok (OcuHoBu Buenss, m. IV.3, IV.5, V.2, V.4), ane,
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3 iHworo 00Ky, BOHA NOCUTb KaTeropuyHO BHKJIOUae cBoOOAY BUOOpPY CBIiTO-
rasny Oe3peJiriiHoro, BBaXKarw4u HOro MaJjo He TPiXOBHUM, O€31yXOBHUM
(HdomoBinb). Amxke LlepkBa He MOTOMKYETbCS 3 TaKUM CBiTOOQueHHSIM, siKe
B LIEHTP YCbOro CYLIOro CTaBUThb JoauHy, a He bora (OCK, m. VIL.4).

Hani. PIILL, 3 omHoro 00Ky, BH3Ha€ MOJiKYJbTYPHICTb i TMOJiKOH-
(becifiHicTb pi3HUX HAPOJIB, PI3HOMAHITHUX COliaJbHUX yrpynoBaHb (OcHOBU
BueHHs, 1. [II.4, IV.1, IV.5). BonHouac BoHa, 3 iHIIOro OOKYy, BBa)Kae €IHHO
MpaBUJIbHOIO JIHIlEe CBOIO — TMpaBocaaBHy — ifgeoJsiorito (OCHOBM BuUeHHS,
n.IV.3, V.1, V.2). PIIL] nperennye (BTiM, ik i Oynb-sika iHIIa peJiris) Ha
poJsib 6€3MOMHUIKOBOro, Oe3anbTepHATUBHOrO, Oe3amne/sLuidHoro iHTeprnpera-
TOpa MopaJbHOCTi, nobpa i 34a. [leBHy cynepeunictb y nmosuuii PIILL moxHa
no6ayuTu ¥ y TOMY, 110, 3 OAHOro OOKY, BOHA CTBEPIKYE PO HASABHICTH
«BiUHOT'O MOpaJbHiCHOTO 3akKoHY» (OcHoBu BueHHs, 0. III.2); mpote, 3 iHILIO-
ro, BU3Ha€ HeOOXi[HICTb MepeTayMayyBaHHS HOTO KOHKPETHOro 3MiCTy, Ha-
MOBHEHHS BIANOBIAHUX TEPMiHIB AKTYyaJbHUM CMHCJOM, 3YMOBJIOBAHUM CY-
YacHUMHU yMoBaMH. SIK Big3HauaeTbcs y JlomoBimi, «3aBoaHHs MOJSArajo y
ToMy, abu c(OopMyJsIOBAaTH HE3MiHHI €BaHre/JbCbKi iCTHHHM Ha Tid MOBIi, fKa
CbOTOIHiI € 3posymijolo Aasi 6aratbox Jawoaei». (Tam ke, mo peui, npsMo
BU3HAETHCS, L0 HABITb YUCJEHHI TE€PMiHH MPaABOCJIABHOTO OOTOCJOB’SI CBOTrO
gyacy OyJio 3aMo3u4YeHo 3 eJUIIHChKOI (pisiocodii, ane 3rogoM HAMOBHEHO «XPH-
CTHUSIHCbKUM OJiaroBicTsmM»). TyT He MOKHA He MOOAUYUTH HESIBHOTO 3BEpHEH-
Hd [0 TepMEHeBTHUYHUX MeXaHi3MIB nepeinmepnpemauil TeBHUX MOHSATH,
CIIPUYMHEHOI HEeOOXIAHICTIO iX MPUCTOCYBAHHS N0 COLLiaJbHUX 3MiH, 10 HOBHUX
yMOB i 0OCTaBHH.

Koau xx B OcHOBax BUeHHS HIeTbCs NP0 HaLiOHa/lbHe 3aKOHOAABCTBO, TO
30e01/1bLIOro 3ragyeTbCs JIMIIE Take, Ke N03BOJSE€ MOBEMiHKY, L0 3a3BUYAl
3a00pOHSETHCS KAHOHAMHU MPaBOCJ/aB s, BBAXKAETbCS HUM TPiXOBHOWO (30Kpe-
Ma, BUMHEHHS abopTy, SIKMH Ha3BaHO «0Oe3yMOBHO MOPOYHUM SIBULIEM>
(r. I1.2), BUKOpUCTaHHSI KOHTPALIENTHUBHUX 3ac06iB). AJjile BogHOUaC 30BCIM He
3raAyloTbCs Ti AepKaBHI 3aKOHH, AKUMU BCTAHOBJIEHI MiJbIOBI IJs peJIirii-
HUX OpraHizallifl IpUAWYHI peXUMU Yy MEeBHUX BigHOCHHAX (MaHHOBUX, 3e-
MeJIbHUX, MOJAaTKOBUX). BHaC/iIOK LbOro i CTBOPIOETHCS NOCHUTb ONHOOiIUHA
KapTHHA: 3aKOHOAABCTBO BUIVISAAE JIMLIE §IK COLiaJbHUH OMOHEHT, TaK OH
MOBUTH, COLiaJbHUM AHTATOHICT MPABOCJABHOI peJirii, SKUA <IIPOBOKYE»
IPiXOBHICTb, & OCb i{HIIA CTOPOHA B3a€EMOBIJHOCUH peJIirii i 3aKOHY,— KOJIH
OCTaHHIM BUCTyIae, Yy MEBHOMY CeHCi, {1 COLiaJbHUM CIIOHCOPOM, — OMH-
HaeTbCsl, 3aMOBUY€EThCSA. Takui nminxin ckaaano ysroautu 3 sumoroto PIILL no
XPUCTUSAH «OYTH 3aKOHOCJYXHSHUMHU TPOMAaAsiHAMHM 3€eMHOI OaTbKiBLLIMHU»
(OCK, IV.1).

Jocutb creuudiuyiuM BUAaeThbCs BUpaKeHe B OCHOBax BUEHHS CTaBJeH-
Ha PIILL no mpo6aemu cmepTHOI Kapu. ¥ NOKYMEHTi Bif3HAuaeTbCsl, LIO B
«ictopuuHomy cnanky» IIpaBocnaBHoi LlepkBu «Hema BKa3iBOK MpO He-
OOXiIHICTb CKaCyBaHHS CMEPTHOI Kapu», o LlepkBa HiKOIM He 3amepevyBa-
Ja npotu Takoro nokapauHus (OcHoBu BuenHs, m.I1V.2). OTox ck/aagaetbcs
BpaxkeHHs1, wo PIILL mintpumye, sk Bimomo, moluMpeHe cepel HaceJseHHS
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Pocii ysiBJieHHSI PO HEOUIJbHICTh CKACYBAHHS CMEPTHOI KapH, siKe MOKHU 110
BTizieHo y uuHHOMY KpuminanbHomy kopekci P®. BapTo Big3HauuTu, wo y
ubomy nutanHi niaxig PIILL He Binmosimae mosuuii BcecBiTHboi Pamu Llep-
KOB, BimoOparkeHoi, 30kpeMa, y 3asBi ii BukonaBuoro komitety (26 BepecHs
2008 p.) 3 nHarogu 60-piuusi 3aranbHoi Aeknaapauii npas JwoauHu [9].

UuM ke MOKHA TMOSICHUTH HAsIBHICTb 3a3HAUE€HUX HEBIiANOBIIHOCTEH Yy
ninxogax PIILL nmo mpo6JseMaTHKH OCHOBOIOJOXKHUX MpPaB JIIOJUHU?

[lepuioro NpUYMHOIO BUAAETHCS LIJKOM 3pO3yMije MOOOKBAHHSA TOrO, LIO
BHACJiI0K 00’€KTHBHO 3YMOBJIEHHX MOyXOBHO-il€OJOTiUHHX TpoIeciB, SKi
BinOyBawTbcsd y Pocil # B iHIWIKMX KpaiHax, TaM NOCTaHe «HOBa 0e300KHa
ineosorisg». (OcTaHHi# BUpa3 MPO3BYYaB y BHUCTYI HHUHIIIHbOTO OUiJbHUKA
Bigniny sosHilHbO-LIepKOBHUX 3B s3KiB Mockoscbkoro Ilarpiapxaty Mutpo-
nosauta Bosokosamcbkoro lnapiona 23 uyepBHsa 2010 p. y XpuCTUSHCBHKIN
6orocnoBChbKil akanemii y BapiuaBi mig yac mpeseHTalii moJbCbKOMOBHOIO
BunaHHs KHuru [latpiapxa Kupuna «Ceobona i BianoBiganbHICTh: y MOLIyKax
rapmonii. IlpaBa mronunu i rigHicTs ocobu» [10]).

Jpyroioo K npuuuHOi0 MoOxKHa BBaxkKaTu Te, wo PIIL] namaraetbcst mpu-
raJbMyBaTH CydacHi MpolecH (K BUCJOBJIOIOThCS AesKi (axiBli) «BHYTpi-
IIHbOI CceKyJsipu3dalii» npaBocjaB’s, «XPUCTUSHCBKOTO BOJbHOLYMCTBA»,
3pOCTaHHA cepel IMPaBOCAABHUX KIJbKOCTI «HOMiHAJbHUX XPUCTHUSH»
[11,c. 8-9].

Mo3uuia YIILL Kuiscbkoro narpiapxary. o x no Yxpainu, To crnpaBai
CaMOCTIHHOIK, HE3aJIe’KHOI B OPraHi3aliMiHOMY IJIaHiI IHCTUTYLI€K MNpPaBo-
cJaBHOI KoH(ecii TyT HUHI € YKkpaincbka [IpaBocsaBHa LlepkBa KuiBcbkoro
[Tatpiapxaty (mani — YIILL KII). CBoe cTaB/jieHHS 10 MPaBOJIIOJUHHOI Te-
MAaTHKHU BOHA IOKH 1110 HE BUTOJIOLIyBaJa y CleliaJbHOMy NOKyMeHTi. [Ipore
OKpeMi MOJIOXKEeHHSI 3 LbOro MUTAaHHS MOXKHA 3yCTPiTH, HANpPUKJ/IAL, B yXBa-
neniit ii [lomicuum Cobopom y ciuni 2001 poxy eknapauii «IlepkBa i cBiT
Ha MoyaTKy TpeTboro Ttucsdoaitrts» [12]| (mani — Hexknapauis). ¥ Hif,
30KpeMa, BU3HAeThcs, o y XX CT. BigOyJach Cekyqasipuaallisi CyCHiJbCTBa,
BHACJIJOK YOTO peJirif, K CBIiTOTJIAA i K IHCTUTYT, OCTATOYHO BTpaTHNA
CBOIO POJIb y MOJITHYHIM, cOoUia/bHiIK i KyJbTypHiH cepax, L0 <EBpONEH-
CbKa KyJbTypa Millja WIJISAXOM HEXPUCTUSAHCHKOTO T'YMaHi3My» i 110 «BCi
c(hepy rpoManaChbKOro i KyJbTYPHOTO XKUTTS MOYAIU PO3BUBATHUCH IIiJl rac/JA0OM
«cBobonu» i «mpap qoauaun» (m. IL1; I1.3). s cutyauis Buk/AMKae He3amo0-
BosieHHs1 YIILL KII, ockinbku «6e3peJiriiHuii €éBponeidcbKUil ryMaHi3aM BiIKH-
HyB bora» i, oTxke, «KOH(JIIKT MiXK CeKyJ/JSPHOI iIe0JIOTiel0 Ta XPUCTHUSIH-
cbkoto pedirieto TpuBae» (Hexnapauis, n.I1,9; II.10).

SIK1o y 1bOMY NOKYMEHTi i 3raiyloTbCsl Jierani3oBaHi Aep:KaBoOK OCHOBO-
MOJIOXKHI NpaBa JIOAUHHU, TO 3HOBY XK JHILIE TakKi, 3AIMCHEHHS AKHUX CyIlepe-
YUTh (DyHAAMEHTAJbHUM KaHOHAM XPUCTUSHCTBA. CTBepIKYETbCS, 30KpeMa,
10 Cy4yacHi aepxKaBa i CyCHiJIbCTBO HO3BOJISIOTh «BipUTH Y 110 3aBTOAHOY,
a Le «IIPU3BOAUTH N0 TIIOPani3aMy i g0 pediriiHoro mosimopdisamy» (m. I1.5);
J03BOJISIIOTh MPABOCJ/ABHIHN J0AKMHI OpaTH 106 3 HexpucTusiHuHOM (11. [1.3);
BUMHSITH (32 MEBHUX yMOB) abopTH, BxKUBATHU KoHTpauentusu (m. IV.7). Taki
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nep:xkaBHi no3BoJsu LlepkBoio, sicHa piv, axk HiIK He cxBaJwioTbcs. Ha-
TOMICTb HAEKJIAPYETHCH, LI0 TIJIbKU XPUCTUAHCbKA PeJIrid «eAuHa MOXKe NaTH
BiMOBiAb HA MUTAHHS JIOJUHH...IPO i CTaBJAEHHS M0 iHWHUX Jogeld» (1. 11.9).

A manpukinui Jleknapailii BUCJOBNIOETbCS CMOAIBaHHS Ha Te, LI0 €BPO-
nelcbKa LMBiJgi3alis MOBEPHETbCSA N0 TOro, abu «y LeHTpi ictopii i OyTTa»
O6yJsio mocTaBjieHO He JoauHY, a bora (m. XVI.11)...

B inwomy noxkymenti YIILL KII — Jexnapauii ii [TomicHoro Cobopy
«[Ipo myxoBHe BinpOIKEHHS yKPalHCbKOIO CYCHiJIbCTBA B yMOBax ryo0adi-
3auii cBiTy», yxBagenit y 2004 poui, 3acyn:KyeTbcsi reHIepHa PiBHICTh, «siKa
npusBesa 10 gemiHiamy». TyT BHCJOBJOETHCSH KaTeropuyHe 3arnepeyeHHs
MPOTH MOIIMPEHHS Y CYCHiJbHIKM CBiIOMOCTI YSIBJI€HHS MPO «PiBHO3HAYHICTH
ycix peJiriii» Ta MpoTH YTBEPIKEeHHS «I03akoH(peciiHOi TyXoBHOCTI». A Ha
aapecy Bipylo4ux (POpPMYJIIOETBCS TaKa HACTAHOBA, W10, «CIIJIKYIOUHUCh 3
OJIMKHIMHM, XPUCTUSHUH MOBUHEH NOTPUMYBATUCS He CEKYJISAPHUX, & XPHUCTH-
SIHCBKUX CTaHAapTiB moBediHku» [13].

Otxe, xoua norasind YIILL KII cTocoBHO mpaB JIOAWHU BUCBITJAEHO B ii
JNOKYMEHTax Jiullie (parMeHTapHO, HECUCTEMHO, BOHH, OIHAK, MPUHLMUIIOBO
He Bifgpi3HsaThes Big cydacHux ninxoniB PIILL mo posrasmyBanoi mpobJema-
THKH.

OcHOBHi BUCHOBKM. AHaji3 HOBITHiX NOKyMEHTiB OCHOBHHX IPaBOCJ/IaB-
HUX UepkoB Pocii # YkpaiHu, Tak UM iHaKlle MPUCBSIYEHUX MPoOJEeMaTHLL
OCHOBOIIOJIOXKHUX TpaB i cBOOOA JIIOAWHH, A€ MiACTaBY PE3IOMYBaTH TakKe:

1. Cyuacne npaBocnaB’st (yocobseHe BuiiuMu iHctanuisgsmu PIILL Ta YTILL
KII) Bnepuie nuiie Ha noyatky XXI cT. copmyBaso # ONPUNIOAHUIO CBOIO
o(piuifiHy Mo3ulito 3 03HaueHOTro NMUTaHHs. Ll mo3ulis (ouiHka) Bii3HAUAETH-
Csl MOMITHOK HEOJQHO3HAUYHICTIO: KOHCTATYIOUM CBITOBY MOLUMPEHICTH inef,
KOHLeNUii Ta MPakTHUKU 3a0e3nedeHHs ¥ 3aXUCTy NpaB i CBOOOA JIIOIWHH,
NpaBoCJiaBHA LepKBa BOauae y LIbOMY He CTiJIbKM 3arajbHOLUBIJi3alliliHe
NOCSATHEeHHSI, HanOaHHS JIOACTBA, CKiJIbKU 3arpo3y nesKUM (yHIAMeHTaJb-
HUM TOCTYyJaTaM XPUCTUSIHCTBA. A ocTaHHi MalTbh OyTH, 3 Liei morasimy
LEePKBH, BUILIMMH Bif i1eo0JoTii MpaB JIOJAUHHU.

2. Takuiéi minxig no o6roBopioBaHOI MPOOJEMATHKH CIPUYMHHUB HU3KY
CEepHO3HUX CyNePEeuyHOCTeNd — K «BHYTPIlLHIX» (Mi2K OKPEMHUMHU IOJOKEHHS-
MU BiAMOBiAHUX MNOKYMEHTiB 3TafaHUX LEPKOB), TaK i «30BHIilIHIX» (Mix
NeSKUMHU TOJOXKEHHSMU LHUX NOKYMEHTIB Ta CTaHAapTaMu MNpaB JIOIWHH,
3aKpIiMJeHUMH Y BCECBiTHIX i €BpPOMEUCbKHUX MiXKHAPOJHUX aKTax (a Biamo-
BiIHO, ¥ y HALiOHA/JbHOMY 3aKOHOMABCTBi CYYaCHHUX JEMOKPATHUUHHUX Hep-
’kaB). BHacsigoK LbOro mpaBoOCJaBHI Bipylodi y NesiKUX BUMAAKaX MOXKYTb
OMUHUTHUCH Y HEMPOCTiA CUTyalii MOBEAIHKOBOIO BUOOPY MiK peJsliriiHUMHU Ta
IOPUIUYHUMU HACTAHOBAMU CTOCOBHO 3[iMCHEHHSI CBOIX OCHOBOIIOJIOXKHUX Ta
KOHCTUTYLIMHUX TPaB.

3. 3 orsisily Ha Bce BHKJaleHe BHIlEe, 3arajbHa HAyKOBa OLiHKA MO3HULIl
[IpaBocsaBHOi LlepkBH 11010 MOLIMPEHOI OJOKTPHHU i NMPAKTUKHM 3AiHCHEHHS
OCHOBOIIOJIOKHUX Ta KOHCTUTYLIHHUX IpaB JIIOJMHU i TPOMaAsiHHHA TeX, SK
BUAETHCS, HABPSA 4M MokKe OyTH OAHO3HauHOW. Tak, cJif Hacammepesn
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BilIaTH HaJieXkKHe THUM MO3UTHBHUM KpokaM, siKi us LlepkBa snilicHusna «Ha-
3yCcTpiy» O3HaueHid mpoOJseMaTHlli, 3aaeKJAPOBAHUM il KepPiBHUMHU iHCTaHLI-
iIMM HaMipaM MOBakKaTH Ta 3axylUaTH OinblicTh Takux npas. [IpoTe BomgHO-
yac He MOXKHA He 3ayBaXKUTH, 110 B I JOKYMEHTaX MiCTATbCHA U AesKi M0JOo-
JKeHHS, fKi, MaOyTb, He CIIPUATUMYTb peaJisdalii, OXOPOHi Ta 3aXUCTy LEKOT-
pUX 3 TaKuX Ipas.

4. MaiibyTTa mpaBoc/aB’s (fK, 3pelTol, U Oyab-KO1 iHIIOI peJirii)
Terep 3HAUHOKO MipOK BHU3HAYATUMETbCS ii CTABJAEHHSIM OO0 MPOOJeMaTHUKH
OCHOBOIIOJIOXKHUX TpaB JoauHu. € migctaBu npunyckatu, o [IpaBocnas-
uuM LlepkBam i B Ykpaini, i B Pocii, — oCKifbKH BOHM HaMaraTUMYTbC$l
30epertTd cBOi MO3HLil B CyCHiJbCTBi, — CKOpillle 3a BCe, HE YHUKHYTH
CYTTEBOTO KOPEKTYBAaHHS IXHiX Cy4YaCHHUX MOIVISAIB HA L NPoOJIEeMaTUKY
(momi6HO MO TOro, K Le 3poOu/aa CBOro yacy KaToJULbKa LepkBa). Tak uu
iHaKLIe 3ac/JyroBye Ha 3allikaBjeHe OOTOBOPEHHS MPOrHOCTHYHA Te3a Bimo-
Moro ykpaincbkoro pedqiriednasusi A. M. Kosonnoro npo Te, o «skuo [1pa-
BOJIAB’Sl He TepeXKUBe CBOE aIKOPHAMEHTO, TO B TPETbOMY TUCSYOJITTI BOHO
nepeTBOPUTbCS Ha pediridHy MeHwHnHy. Ha omni#t quwe tpanuuii XXI cto-
piyus Homy He mpoxutu» [11, c. 11].

5. PesysbTaTi BUK/JIANEHOTO Yy Ii#l CTATTi MOCJIMKEHHSI BKOTpE 3aCBiauy-
I0Thb, 1O npobJjeMa MexX, o0cAry i NpakTHYHOI peasizauil npas JIOIUHU
3a/MIIAETbCH — $K | paHillle — OJHi€l0 3 HaAWOiNbll aKTyaJbHUX B IOPHU-
NUYHIH Teopil Ta MpakTHLL.
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Summary

Rabinowitz P. Fundamental human rights: modern approaches of orthodox
churches of Russia and Ukraine. — Article.

The article based on the study of a series of documents of the ROC and the UOC of
Moscow Patriarchate and the UOC of Kiev Patriarchate highlights the positions of the
religious institutions regarding fundamental human rights. The ambiguity of these
positions in the light of present-day international standards of such rights is proved.
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